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VAT treatment of
payment-related

services

Implications of the CJEU
judgments in the cases of NEC
and Bookit

On 26 May 2016, the Court of Justice of the European Union (CJEU) released
its judgmentsin two cases: National Exhibition Centre Limited (NEC) (C-
130/15)and Bookit Limited (C-607/14), referred by the UK Upper Tribunal
and First-tier Tribunal respectively.

The CJEU hasheldin both casesthat booking fees chargedto customers
making advance bookings for concert and cinematickets on debit and credit
cards are taxable and do not qualify for exemption under Article 135(1Xd) of
the Principal VAT Directive.

The CJEU's conclusions are widely drawn and could impact businesses
operating across arange of industries and sectors. Affected businesses may
wish to consider theimplications of the judgment, analysing theirrolein each
payment and supply chain.

NEC owns and manages locations for concerts, sport events, etc., selling
tickets for these events on the organisers’ behalf throughits own ticketing
system. It checks ticket availability, books tickets, and transfers customer
payment details to merchantacquirers(andissuers). Once paymentis
accepted, authorisation codes are sent (via the merchant acquirer) to NEC.

Bookit, amember of the Odeon Cinema group, also arranges cinema ticket
sales. It accepts payment by credit and debit card and, like NEC, chargesa
separatefee forits payment service.

The questions in both casesfocusonthe correct VAT treatment of these

services.
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The questionsreferred in these cases focus on some fundamental questions around the scope of the payment
processing exemption and the payment cycle including:

» Permissions required for aservice to constitute ‘payment processing’

» The'to whom' test for debt collection (i.e. whether a service to a person who owes the debt can constitute
taxable debt collection)

The dividing line between an information service and a true payment service

Whether the provider has to exercise control over the parties’ bank accounts, making the appropriate debt
and credit adjustments.

The CJEU's analysis in both cases is, as expected, largely the same. Inits judgments, the CJEU set out its view
on the key criteria which need to be met for exemption to apply. In particular, the CJEU drew a clear
distinction between the execution of a payment and tasks which are preparatory to that. Whilst exemption can
apply to the payment execution service, anything which falls short of that should, inthe CJEU's view, be
taxable.

The judgments suggest that the issue and communication of payment authorisation codes and payment
instructionsis notan exempt supply but a provision of information. Thus, businesses (such as Bookit and NEC)
which create and transfer payment files are not providing the underlying payment function; this is undertaken
elsewherein the supply chain by the person which actually moves the money, thereby creating a changeto
legal and financial relations, the key criterion emerging from the SDC case.

The CJEU also questioned the purpose of the VAT exemption for financial services itself. It argued that the
exemption had been introduced because financial services were difficult to value. In Bookitand NEC, however,
this was straightforward given each charged a set fee. Thus, in its view, such a service should not under first
principles be exempt.

Unfortunately, having decided that these services fall short of being VAT exempt payment services, the CJEU
did not addressissues around the proper interpretation of ‘debt collection’.

The CJEU's judgments could impact a wide range of industries and businesses. In the firstinstance, any
business which currently exempts payment handling fees and similar may face challenge from the Revenue
Commissioners. Thisis particularly so where the business itself does not move money or make appropriate
debits and credit entries.

Although the CJEU did not specifically address outsourced providers, its conclusions could have a wider
impact. Forexample, businesses which have chosen to delegate certain functions to third party suppliers may
wish to confirmthat those services continue to benefit from VAT exemption. Thisis obviously acomplex area
with a huge number of functions, roles and responsibilities being assigned. Furthermore, these judgments
would also need to be compared and contrasted with existing case law precedents, such as SDC and FDR cases
which state that exemption should be available.

Any business which either charges for or provides payment-related services should carefully review these
judgments to assess whether the CJEU's functional tests in Bookit and NEC are met. Having done so,
businesses may choose to assess the financial impact of VAT being due and any options that may be available
to it. Thisanalysisis not always clear-cut and, in certain supply chains, a move from VAT exempt to taxable
can produce efficiencies and savings. In particular, businesses which may have been assessed or which are
currently in dialogue with the Revenue Commissioners on the treatment of these services should consider
what impact, if any, these judgments will have.



How we can help

We have a global Indirect Tax practice which is experienced in providing supportin relation to technical VAT issues. If
you feel that these judgments could have implications for your business, and you would like to discuss the position in
more detail, please speak with your usual EY Indirect Tax contact or one of the Indirect Tax Team in the Contacts panel

onpageone.



EY | Assurance | Tax | Transactions | Advisory

About EY

EY is a global leader in assurance, tax, transaction and advisory services.
The insights and quality services we deliver help build trust and confidence
in the capital markets and in economies the world over. We develop
outstanding leaders who team to deliver on our promises to all of our
stakeholders. In so doing, we play a critical rolein building abetter
working world for our people, for our clients and for our communities.

EY refers to the global organisation and may refer to one or more of the
member firms of Ernst & Young Global Limited, each of which is a separate
legal entity. Ernst& Young Global Limited, a UK company limited by
guarantee, does not provide services to clients. For moreinformation
aboutour organisation, please visit ey.com.

© 2016 Ernst& Young. Published in Ireland. All Rights Reserved.

The Irish firm Ernst & Young is a member practice of Ernst & Young Global
Limited. It is authorised by the Institute of Chartered Accountants in
Ireland to carry on investment business in the Republic of Ireland.

Ernst& Young, Harcourt Centre, Harcourt Street, Dublin 2, Ireland.

Information in this publication is intended to provide only a general outline
of the subjects covered. It should neither beregarded as comprehensive
nor sufficient for making decisions, nor should it be used in place of
professional advice. Ernst & Young accepts no responsibility for any loss
arising from any action taken or not taken by anyone using this material.

ey.com



