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It’s my great pleasure to welcome you to the 25th
edition of Investment Funds in Luxembourg – a
Technical Guide.
One may initially assess last year as having
been very good for the industry, assets under
management grew on average by 15%, asset flows
grew by 5%, profits grew by 10% while margins were
broadly maintained somewhere close to 37%.
These positive trends were supported by:
1. Strong underlying demand for investment
products driven by an ageing demographics, the
shifting for long term savings to individuals and
a growing middle class in emerging markets,
2. Rising equity markets across the globe,
coupled with a relatively benign interest rate
environment. This resulted in very strong asset
flows into the passive sector with continued
greater focus and flows to alternatives.
Notwithstanding the many positive headlines on
passive sector growth, active managers that have
been able to demonstrate true alpha credentials
have been able, and will continue, to attract assets.
However, the initial positive headlines mask some
key fault-lines that the industry is facing and will
have to deal with over the coming years. Many of
these have been on-going for a number of years,
and include:
1. Implementing the ever-evolving regulatory
agenda, made more complicated by a series of
political uncertainties (including Brexit),
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2. An increasing cost base arising from
implementing the regulatory agenda along
with having to absorb certain costs that were
previously charged to the investor,
3. Downward pressures on overall fees – a
contagion (or active alignment?) of passive
sector pricing along with increased challenge
from investors and regulators of the value for
money proposition of the active sector,
4. The investment cost of dealing with technology
and digital innovation in all parts of the value
chain coupled with the related competitive
disruption challenges and the increasing investor
demands for a digitalized service experience.
Alongside these challenges the phenomena of
“winner takes all” is accelerating, with the top
10 global managers attracting over 80% of all
flows: “biggest is seen as best” as size drives
better operating margins and asset retention. In
addition investors, both retail and institutional are
increasingly focused on the non-financial returns
of their investments with a growing demand for
compliant solutions.

The likely outcome of all of this over the coming 3
years will be an assets under management growth
rate of around 4 – 5% per annum with revenues
remaining broadly flat and the gap between
winners and losers getting wider.
So, the one and only remaining key question is: how
to remain relevant and continue to grow in these
changing times?
A twin track strategy of enhancing distribution and
getting bigger is required, in order to make the
most of the remaining good times whilst preparing
for disruption and leaner times ahead.
Enhancing distribution will involve: gaining a
better understanding of the investor through
clearly identifying who the target customer is,
the use of customer analytics to predict buying
needs, and above all, “owning” the customer
relationship. In addition, product evolution and
agility will be critical, moving away from product
to solution, from relative to absolute returns (with
pricing alignment) and providing a range of ESG/
sustainable investment solutions. All of this will also
involve enhancing the investment process through
the use of alternative data, analytics and artificial
intelligence.
Getting bigger: size does matters as it drives
economies of scale, large firms’ costs as a
proportion of AUM are half that of smaller firms,
outflows for smaller firms are twice the industry
average, larger firms have deeper pockets for
investment in innovation and there is an increasing
trend of institutional asset owners looking for
fewer, larger strategic partners.
So, if organic growth is not possible, consideration
must be given to acquisitions, to purchase more
of the same assets to generate cost synergies, or
to acquire new capabilities e.g., quant, expanding
distribution or obtain greater geographical reach.
I hope you find this publication useful and of
interest. My team and I look forward to supporting
you over the coming years so that we may
collectively realize the many opportunities offered
by this industry.

Michael Ferguson
Partner, Luxembourg
Wealth & Asset Management
Leader and EMEIA Wealth
& Asset Management Audit
Leader
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Choosing an
appropriate
fund vehicle
and operating
model

EY supports asset managers, traditional and
alternative investment fund houses through the
choice of fund vehicle, the analysis of target
markets, the definition of an efficient operating
model and distribution strategy, and the selection
of service providers.

Michael Ferguson

Traditional funds — Operating models
+352 42 124 8714
Michael.Ferguson@lu.ey.com

Kai Braun

Alternative funds — Operating models
Service provider due diligence
+352 42 124 8800
Kai.Braun@lu.ey.com

Rafael Aguilera

Fund registration and distribution
+352 42 124 8365
Rafael.Aguilera@lu.ey.com

Olivier Maréchal

Operational efficiency improvement Intelligent automation
+352 42 124 8948
Olivier.Marechal@lu.ey.com
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Pascal Vaucouleur

Information technology
+352 42 124 8951
Pascal.Vaucouleur@lu.ey.com

Choosing an appropriate fund
vehicle and operating model

1.1. Introduction
This Chapter introduces Luxembourg’s investment fund industry and outlines Luxembourg’s solutions for
investment funds.

1.1.1. What is an investment fund?
An investment fund (often referred to as an undertaking for collective investment — UCI — collective
investment undertaking — CIU; UCI is the term used in this Technical Guide) has the following
characteristics:
• There is collective investment of funds
• The capital is raised from a number of investors
• The capital is invested in accordance with a defined investment policy for the benefit of those
investors, generally in accordance with the principle of risk spreading
The shares or units of some UCIs may be distributed to the general public while others are reserved
for certain circles of investors, such as informed, qualified or institutional investors. Depending on the
structure of the UCI, these shares or units may be obtained through private placement, direct distribution,
distributors, or through stock exchanges.
The portfolio of collective investments may consist of transferable securities and/or other assets. Risk
spreading is required to prevent excessive concentration of investments.

1.1.2. Why set up a UCI?
An investment fund, or UCI, can offer investors the possibility to:
• Generate current income or capital appreciation, or both
• Access a diversified portfolio of investments
• Benefit from professional management of the portfolio
• Share the associated costs
• Gain exposure to specific investments in the case of investors who are not able to access the
investment directly, for example due to investor qualification requirements

1.2. Luxembourg’s investment fund industry
1.2.1. Why Luxembourg?
The success of Luxembourg in attracting investment funds, and becoming a major financial center, is
based above all on investor preference which may be attributed to a number of factors such as:
• A long established outstanding international financial services reputation
• An unrivaled range of investment fund solutions
• A strong regulatory environment including accessibility, knowledge and responsiveness of the
regulator
• Political, economic, social, legal and tax stability
• An ability to provide tax neutral efficiency solutions for all types of investment fund products
• Access to a multicultural, multilingual international workforce
• An integrated eco-system of service providers with deep expertise and ability to meet specific local and
international markets
• Location: at heart of Europe with easy access to other key international financial centers
UCIs, except for Reserved Alternative Investment Funds (RAIFs), are authorized and supervised by the
Commission for the Supervision of the Financial Sector (Commission de Surveillance du Secteur Financier
— CSSF).
The Luxembourg fund industry has, since 1988, been successfully represented and promoted by the
Association of the Luxembourg Fund Industry (Association Luxembourgeoise des Fonds d’Investissement
— ALFI). Since 2008, LuxembourgforFinance, the agency for the development of the financial center, has
also been promoting the Luxembourg fund industry.
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1.2.2. Key figures
Luxembourg is the leading global center for UCIs. The first Luxembourg fund was established in 1959. By
June 2018, there were 3,987 UCIs (excluding RAIFs), comprising 14,762 compartments (often referred
to as sub-funds)1, with net assets of approximately EUR 4.24 trillion (US$5.0 trillion), analyzed as follows:
Luxembourg UCIs
Number and net assets by regime and basic structure (June 2018)
Number of UCIs
Common
funds
(FCP)

Net assets in € billion

Investment
companies
Variable
capital
(SICAV)

Total

Other/
Fixed
capital
(SICAF)

Common
funds

SICARs

(FCP)

Investment
companies
Variable
capital
(SICAV)

Total

Other/
Fixed
capital
(SICAF)

SICARs

2010 Law
Part I
(UCITS2)

971

872

0

0

1,843

622.7

2,919.3

0

0

3,542.0

Part II

152

149

3

0

304

51.0

95.8

0.7

0

147.5

349

1,167

41

0

1,557

168.7

302.5

26.4

0

497.6

0

0

0

283

283

0

0

0

50.0

50.0

1,472

2,188

44

283

3,987

842.4

3,317.6

27.1

50.0

4,237.1

SIF Law (SIFs)
SICAR
Total

Source: Commission for the Supervision of the Financial Sector (Commission de Surveillance du Secteur Financier — CSSF)

In addition to the above, 447 RAIFs had been launched at 1 August 2018.
The following chart illustrates the investment policies of Luxembourg UCIs by number of compartments at
the end of June 2018:

Investment policies of Luxembourg UCIs by number of compartments
(June 2018)

1.6%

Money market
instruments and
other short-term
securities

27.1%

2.6%

Mixed transferable
securites

Other

26.4%

Variable-yeld
transferable
securities

2.3%

Real Estate

14.7%

Fund of funds

20.9%

Fixed-income
transferable
securities

1.6%

Private Equity &
Venture Capital

Source: CSSF

1

Multiple compartment UCIs are covered in Section 2.3.2.

2

Undertakings for Collective Investment in Transferable Securities.
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2.8%
SICAR
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1.3. Luxembourg’s investment fund solutions
1.3.1. Fund regimes and passports
A. Introduction
Luxembourg offers an attractive range of solutions for the creation of UCIs. Luxembourg UCIs can be
established under either of the following regimes:
Fund category

Product Regime

Common name of UCI

UCITS — Undertakings for
Collective Investment in
Transferable Securities

Part I of the Law of 17 December
2010, as amended (the 2010 Law)
on UCIs

UCITS

AIF — Alternative Investment
Funds

Part II of the 2010 Law on UCIs

2010 Law Part II UCI

The Specialized Investment Fund
Law (the SIF Law) of 13 February
2007, as amended

SIF

The Reserved Alternative
Investment Fund Law (the RAIF
Law) of 23 July 2016

RAIF

The Investment Company in Risk
Capital Law (the SICAR Law3) of
15 June 2004, as amended

SICAR4

B. Marketing passports
Most Luxembourg UCIs are marketed to investors in a number of countries.
Many Luxembourg UCIs — UCITS and Alternative Investment Funds (AIF) — benefit from a “Product”
passport enabling them to be marketed to investors in the European Union (EU)/European Economic
Area (EEA)5, following a notification procedure. Marketing of Luxembourg UCIs which do not benefit
from a “Product” passport is subject to the national regimes of the country where the marketing takes
place.
UCITS can be marketed to all investors in the EU/EEA6. The UCITS passport means that the shares or
units of UCITS can be marketed to all types of investors, both retail and professional, throughout the
EEA, following a notification procedure.
The marketing of AIF depends on whether or not they are managed in accordance with, and subject to,
the full Alternative Investment Fund Managers (AIFM) requirements (“Full AIFM regime AIF”). Full AIFM
regime AIFs are AIFs which are managed by an authorized AIFM or authorized internally managed AIF.
Authorized AIFM, and authorized internally managed AIF, must meet the full requirements of the AIFM
Directive (AIFMD), which is transposed in Luxembourg by the AIFM Law. AIFM compliance is required
when the assets of all the AIF under management exceed certain thresholds. Other AIFs are subject
to a simplified AIFM registration regime (“Simplified AIFM registration regime AIF”). Chapter 6 covers
AIFM requirements in more detail.

3

Not covered by this publication.

4

Idem.

5

The EEA includes European Union (EU) Member States plus Iceland, Liechtenstein and Norway. The EEA Agreement
establishes freedom to provide services across the EEA, and any specific provisions.

6

The EEA Agreement implements the UCITS Directive passports across the EEA by including reference to it in Annex, without
any specific limitations.
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The marketing of AIF may be summarized as follows:
• Full AIFM regime AIF can be marketed to:
• Professional investors in the EU/EEA7: authorized AIFM and authorized internally managed AIF
benefit from a passport permitting them to market the shares or units of the AIF they manage to
professional investors throughout the EU/EEA
• Retail investors in the EU/EEA under stricter national rules: each EU/EEA Member State may
permit authorized AIFM and authorized internally managed AIF to market the shares or units of
the AIF they manage to retail investors in the Member State. The Member State may also apply
stricter requirements than those applicable to marketing to professional investors
• Simplified AIFM registration regime AIF can be marketed to professional investors in the EU/EEA
under national private placement regimes (i.e., subject to national requirements), where such regimes
exist. The passport is not applicable. However, a specific regime exists for the managers of qualifying
European Venture Capital Funds (EuVECA) and of qualifying European Social Entrepreneurship Funds
(EuSEF) which meet the requirements of the simplified EU/EEA regulatory regimes. Such managers
can benefit from a “passport” permitting them to market the shares or units of the qualifying
European funds they manage to suitably qualified investors throughout the EU/EEA (see Section
2.4.4.3.)
• EU/EEA professional investors may, on their own initiative, purchase the shares or units of any AIF,
irrespective of the domicile of the AIF or AIFM, provided that there is no marketing (also referred to
as “ reverse solicitation”)
• In addition to the rules applicable to AIFs , SIFs and RAIFs can only be distributed to “well-informed
investors” (see Section 2.4.3.2.)
Summary of marketing of Luxembourg UCIs in the EU/EEA
Products Regulatory framework

Marketing regime

Investors

UCITS

UCITS

EU/EEA “passport”

Retail and professional

AIF

Full AIFM regime AIF

EU/EEA “passport”

Professional

EuVECA and EuSEF

EU/EEA “passport”

Qualified

Simplified AIFM registration regime AIF National private placement Professional
regimes (NPPRs)
Full AIFM regime AIF and, if relevant,
National retail distribution
simplified AIFM registration regime AIF regimes, where applicable

Retail

Any AIF (Full AIFM regime or simplified Reverse solicitation
AIFM registration regime)

Professional

Marketing outside the EEA is subject to each country’s national requirements.
Chapter 12 covers the marketing of UCIs.

7

The EEA Agreement did not list the AIFM Directive in Annex at the time of writing, but the AIFM Directive is identified as a
“text with EEA relevance”.
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C. Overview of fund regimes and basic structures

Choice of
regime

The choice of regime and basic structure is presented in schematic form below:
Luxembourg’s solutions for UCIs8
2010 Law
UCITS

Part II

SIF

RAIF

Common fund (FCP)
A common fund must be managed by a management company
A UCITS management
company is required. It
may be either:
• A Luxembourg
UCITS (Chapter 15)
management company
• EU/EEA UCITS
management company

An AIF common fund9 must be managed by a Luxembourg management company, which
may be:
• A Luxembourg UCITS (Chapter 15) management company
• A Luxembourg non-UCITS (Chapter 16) management company
The management company may, in turn, appoint an AIFM which may be:
• An authorized Luxembourg AIFM
• An authorized EU/EEA AIFM

Choice of basic structure

However, where the assets managed by the management company exceed certain
thresholds, the management company is required to either:
• Obtain authorization as an AIFM itself
• Appoint an AIFM
A RAIF must be managed by an authorized AIFM.

Investment company with variable capital (SICAV)
or investment company with fixed capital (SICAF)
A UCITS investment
company must either:
• Be managed by a UCITS
management company
• A Luxembourg
UCITS (Chapter
15) management
company
• EU/EEA UCITS
management
company
• Manage itself (a selfmanaged UCITS)

An AIF investment company10 must either:
• Be managed by:
• An AIFM directly. The AIFM may be:
• An authorized Luxembourg AIFM
• An authorized EU/EEA AIFM
• A management company which may be:
• A Luxembourg UCITS (Chapter 15) management company
• A Luxembourg non-UCITS (Chapter 16) management company
The management company may, in turn, appoint an AIFM which may be:
• An authorized Luxembourg AIFM
• An authorized EU/EEA AIFM
However, where the assets managed by the management company exceed certain
thresholds, the management company is required to either:
• Obtain authorization as an AIFM itself
• Appoint an AIFM
• Manage itself (an internally managed AIF). Where the assets of the AIF exceed certain
thresholds, the internally managed AIF is required to either:
• Obtain authorization as an AIFM
• Appoint an AIFM

Choice of
compartment
structure

A RAIF must be managed by an authorized AIFM.

Two structures are possible:
• Single compartment structure
• Multiple compartment (umbrella) structure. Each compartment of a multiple compartment structure may pursue a
different investment policy

8

Section 2.3.1. covers basic structures, Section 2.4.4. covers the requirements applicable to AIF, and Section 6.1. introduces
management companies and AIFM.

9

This general outline does not cover the specific cases of certain partnerships; for further information, see Section 2.3.1.

10

Idem.
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The following table outlines the main characteristics of Luxembourg’s investment fund regimes:
Regimes
UCITS

2010 Law Part II

SIF

RAIF

Regulation

Regulated

Regulated

Regulated

Under the AIFMD –
however see footnote
below11

Regulator

CSSF

CSSF

CSSF

Under the AIFMD –
however see footnote
below12

Authorization procedure
(see Chapter 3)
Structures available
(see Chapter 2)

Prior to set-up

Prior to set-up

Prior to set-up

Not required

Common fund: FCP

Common fund: FCP

Common fund: FCP

Common fund: FCP

Investment company:
SICAV or SICAF

Investment company:
SICAV or SICAF

Investment company:
SICAV or SICAF

Investment company:
SICAV or SICAF

Eligible investors13
(see Section 1.3.1.B. and
Chapter 2)
Distribution in European
Union (EU)/European
Economic Area (EEA)16
(see Section 1.3.1.B. and
Chapter 12) to:
• Retail investors

All

All

Well-informed
investors14

Well-informed
investors15

EU/EEA passport

National retail
distribution
requirements

National retail
distribution
requirements

National retail
distribution
requirements

• Professional investors

EU/EEA passport

EU/EEA passport
if managed by an
authorized AIFM17,
otherwise national
private placement
regimes (NPPRs)

EU/EEA passport
if managed by an
authorized AIFM18,
otherwise national
private placement
regimes (NPPRs)

EU/EEA passport of the
authorized AIFM19

Maximum number
of shareholders or
unitholders
(see Section 2.3.)
Minimum number
of shareholders or
unitholders
(see Section 2.3.)
Minimum investment by a
shareholder or unitholder
(see Chapter 2)
Use of compartments
(sub-funds)
(see Section 2.3.2.)
Cross-investment between
compartments (see Section
2.3.5.)

No limit

No limit

No limit20

No limit21

No minimum

No minimum

No minimum

No minimun

None

None

EUR 125,000; less if
certification

EUR 125,000; less if
certification

Yes

Yes

Yes

Yes

Yes, subject to
conditions

Yes, subject to
conditions

Yes, subject to
conditions

Yes, subject to
conditions

11

The RAIF must be managed by an authorized AIFM which will be supervised by the competent authority of its country of
domicile. A RAIF will not however be directly supervised by the CSSF.

12

Idem.

13

Additional restrictions may be included in the constitutional document or prospectus.

14

See Section 2.4.2.1.B.

15

See Section 2.4.3.2.

16

European Union (EU) Member States plus Iceland, Liechtenstein and Norway.

17

See Chapter 6.

18

Idem.

19

Idem.

20

Except in the case of a SIF or RAIF set up as a private limited liability company (S.à r.l.), in which case the maximum number
of investors is 100.

21

Idem.
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Multiple share or unit
classes
(see Section 2.3.3.)
Eligible investments/
strategy
(see Chapter 4)

2010 Law Part II

SIF

RAIF

Yes

Yes

Yes

Yes

Transferable securities
such as equities,
bonds, money market
instruments (MMI),
investment funds and
certain derivatives

Some restrictions

No restrictions

No restrictions

Techniques and
instruments related to
transferable securities
Detailed restrictions
apply

Diversification
(see Chapter 4)
Risk management
(see Chapter 7)

Detailed requirements

General requirements

General requirements

General requirements

Detailed requirements

General requirements,
and AIFM requirements
(where applicable)

General requirements
on risk management
system, and AIFM
requirements (where
applicable)

AIFM requirements

Fees/expenses including
performance and advisory
fees
Transferability of shares or
units (see Chapter 2)

No detailed restrictions

No detailed restrictions

No detailed restrictions

No detailed restrictions

Must be disclosed

Must be disclosed

Must be disclosed

Must be disclosed

Generally freely
transferable

Generally freely
transferable

May or may not be
freely transferable

May or may not be
freely transferable

Subject to informed
investor qualification

Subject to informed
investor qualification

Prospectus24

Prospectus or offering
document27

Offering document30

Financial statements22

Financial statements25

Financial statements28

Financial statements31

Periodic disclosures23

Periodic disclosures26

Periodic disclosures29

Periodic disclosures32

Required service providers UCITS management
company (common
(see Chapter 6)33
fund)

Luxembourg
management company
(common fund)

Luxembourg
management company
(common fund)

Luxembourg
management company
(common fund)

(see Chapter 9)
(see Chapter 8)

Luxembourg depositary

Luxembourg depositary

Luxembourg depositary

Luxembourg depositary

Administration,
registrar and transfer
agent which must be
in Luxembourg if the
management company
is in Luxembourg

Luxembourg
Luxembourg
Luxembourg
administration, registrar administration, registrar administration, registrar
and transfer agent
and transfer agent
and transfer agent

(see Section 10.5.10.)

Luxembourg auditor

Luxembourg auditor

Information for investors
(see Chapter 10)

Prospectus
Key Investor Information
(KII)

Luxembourg auditor

Luxembourg auditor

22

At least audited annual and unaudited semi-annual financial statements.

23

See Section 10.4.1.

24

For full AIFM regime AIF, information to be disclosed in the prospectus or separately (see Section 10.3.3.).

25

At least audited annual and unaudited semi-annual financial statements.

26

For full AIFM regime AIF (see Section 10.4.2.).

27

For full AIFM regime AIF, information to be disclosed in the prospectus or separately (see Section 10.3.3.).

28

At least audited annual financial statements.

29

For full AIFM regime AIF (see Section 10.4.2.).

30

Information to be disclosed in the prospectus or separately (see Section 10.3.3.).

31

At least audited annual financial statements.

32

For full AIFM regime AIF (see Section 10.4.2.).

33

Main service providers only listed here; see Section 1.4.
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Regimes
UCITS

1

Regimes
UCITS

Regulator reputational
checks

2010 Law Part II

SIF

Promoter
Portfolio manager and/
or adviser

RAIF
Please see footnote
below35

34

Portfolio manager and/
or adviser

(see Chapter 5)

Directors of UCI, or of
Directors of UCI, or of
Directors of SIF, or
management company36 management company37 of management
company38 39

(see Chapter 9)
Listing possible
(see Chapter 13)
Net asset value
(NAV) calculation and
redemption frequency
(see Section 8.6.)

Depositary

Depositary

Depositary

Yes

Yes

Yes

Yes

Minimum twice a month

Minimum monthly
and, if managed by an
authorized AIFM, the
NAV must be calculated
on the occasion of each
issue.

If managed by an
authorized AIFM, on
the occasion of each
issue or subscription
or redemption or
cancellation of shares or
units, and at least once
a year.

On the occasion of each
issue or subscription
or redemption or
cancellation of shares or
units, and at least once
a year.

In any case, NAV
required for reporting
purposes

In any case, NAV
required for reporting
purposes

Subscription and
redemption price
(see Section 8.6.2.)

NAV40

NAV41

Subscription and
redemption conditions
laid down in the
constitutional document

Subscription and
redemption conditions
laid down in the
constitutional document

Tax treatment in
Luxembourg
(see Section 11.3.)

No tax, except for
annual subscription tax
of 0.05% on the NAV
unless a reduced rate
of 0.01% or exemption
applies

No tax, except for
annual subscription tax
of 0.05% on the NAV
unless a reduced rate
of 0.01% or exemption
applies

No tax, except for
annual subscription tax
of 0.01% on the NAV
unless an exemption
applies

No tax, except for
annual subscription tax
of 0.01% on the NAV
unless an exemption
applies

No withholding tax
RAIFs investing entirely
No withholding tax
No withholding tax
(WHT) on dividends paid (WHT) on dividends paid (WHT) on dividends paid in risk capital are subject
to the tax regime
applicable to SICARs
No withholding tax
(WHT) on dividends paid

34

Where the 2010 Law Part II UCI is not managed by a UCITS (Chapter 15) management company.

35

RAIFs are not supervised by the CSSF. The AIFM is responsible for ensuring that the AIFs it manages comply with the AIFMD
product rules

36

For self-managed UCITS, see Section 2.4.1.5.

37

For internally managed AIF, see Section 2.4.3.

38

“Directors” means, in the case of public limited companies and in the case of cooperatives in the form of a public limited
company, the members of the Board of Directors, in the case of partnerships, the managers or general partner, in the
case of private limited liability companies, the manager(s) and in the case of common funds, the members of the Board of
Directors or the managers of the management company.

39

For internally managed AIF, see Section 2.4.3..

40

The net asset value per share or unit may be adjusted to incorporate a “swing factor” if swing pricing procedures are in
place (see Section 8.6.3.).

41

Idem.
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The decision to create a UCI in contractual form (common fund — FCP) or in corporate form (an investment
company, generally with variable capital — SICAV)42 is primarily driven by tax, operational and marketing
considerations. The following table details the main differences between common funds and investment
companies:
Basic structures

Common fund (FCP)

Investment company (SICAV or SICAF)

Management entity

Luxembourg management company which, in
the case of an AIF, may appoint an AIFM

Self-managed investment company: Board of
Directors, general partner or manager(s)43.
Managed investment company:
• UCITS: a management company
• AIF: a management company and/or an
AIFM

Control

Board of Directors of management company
in conjunction with depositary

Board of Directors, general partner or
manager(s)44 and ultimately by investors45

Shareholders’ or unitholders’ Unitholders’ meetings are not mandatory for a At least one meeting of shareholders must be
meetings
common fund
held annually
Taxable status

Tax transparent (with limited exceptions)

Not tax transparent (with limited exceptions)

Tax implications

Individual underlying investors may benefit
from certain double taxation treaties (DTTs)

SICAV may directly benefit from certain DTTs46

VAT status (Value added tax) VATable person (via its management
company)

VATable person

Luxembourg’s investment fund regimes and basic structures, and the requirements for each, are
described in more detail in Chapter 2.

1.3.3. Traditional investment funds
Traditional investment funds include:
• Equity funds
• Bond funds
• Money market funds (MMF)
• Mixed funds
• Multiple-asset class investment funds: investment funds with multiple compartments investing in
different asset classes
• Funds of traditional investment funds
Appendix I describes in more detail what UCIs are and explains the various types of funds and asset
classes.
Traditional investment funds may be set up under any of Luxembourg’s investment fund regimes (i.e., as
UCITS, 2010 Law Part II UCIs, SIFs or RAIFs) using any of the basic structures mentioned previously.

1.3.4. Alternative investment funds (AIF)
Alternative investment funds (AIF) include:
• Hedge funds
• Real estate funds
• Private equity funds
• Debt funds
• Infrastructure funds

42

See also Section 2.3.

43

In the case of public limited companies and in the case of cooperatives in the form of a public limited company, the members
of the Board of Directors, in the case of partnerships, the managers or general partner, and in the case of private limited
liability companies, the manager(s).

44

Idem.

45

Except in the case of a partnership.

46

See Circular L.G. -1 n°61 on Certificates of Residence for Luxembourg UCIs
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• Thematic funds such as AIF:
• Investing in specific segments, such as environment
• Investing in collectibles, such as luxury goods
• Investing in intangible assets, such as patents
• Meeting specific criteria, such as responsible investment criteria
• Multiple-asset class AIF: AIF with multiple compartments investing in different asset classes,
sometimes with interlinked compartments
• Funds of AIF
• European long-term investment funds
Appendix I describes in more detail what UCIs are and explains the various types of funds and asset classes.
AIFs are generally set up either as 2010 Law Part II UCIs, SIFs or RAIFs. Any of the basic structures may be
used for 2010 Law Part II UCIs, SIFs or RAIFs. Certain types of AIF are subject to specific rules (See Section
2.6.). AIF may also be set up as European long-term investment funds (ELTIF) (See Section 2.4.4.).
UCITS may also, to a limited extent, pursue alternative investment strategies (so-called “alternative UCITS”).
A number of vehicles may be used in conjunction with AIF, for example to hold the underlying investments.
Luxembourg vehicles which may be used in conjunction with AIF include commercial companies, referred
to as SOPARFIs, and securitization vehicles (see Section 2.7.).

1.3.5. Funds of funds and master-feeder structures
There are two main types of UCIs which invest into other UCIs: funds of funds and master-feeder structures.

1.3.5.1. Funds of funds
A fund of funds invests into several other UCIs. A key role of the manager of a fund of funds is the
selection and monitoring of the underlying UCIs.
It is possible to create funds of funds under any of Luxembourg’s fund regimes, subject to the applicable
eligibility criteria and diversification requirements (see Chapter 4).
Funds of funds may, for example, offer investors diversification and therefore lower risk than direct
investment into the underlying UCIs.

1.3.5.2. Master-feeder structures
In master-feeder structures, the feeder UCI invests most of its assets in a master UCI. Therefore, the
management of a significant portion of the portfolio of the feeder UCI is effectively performed by the
manager of the master UCI.
A feeder UCITS is a non-diversified investment structure investing into a diversified product (master
UCITS), permitting the pooling of assets. In a UCITS master-feeder structure, a feeder UCITS invests at
least 85% of its assets in a master UCITS. It may invest up to 15% of its assets in liquid assets, financial
derivative instruments for hedging purposes or, in the case of investment companies, property essential
for the direct pursuit of business. An existing UCITS may be converted into a feeder UCITS. Alternatively
an existing UCITS may become a master UCITS. A feeder UCITS may also change its master UCITS. The
master UCITS, or one or more of the feeder UCITS, can be located in different EEA Member States. Master
and feeder UCITS can be created under Luxembourg’s UCITS regime (Part I of the 2010 Law) or the
UCITS regime of another EEA Member State. See also Section 2.3.4.1.
In an AIF master-feeder structure, a feeder AIF invests at least 85% of its assets in another AIF, invests in
more than one master AIF where those master AIFs have identical investment strategies, or has otherwise
an exposure of at least 85% of its assets to such a master AIF. Master and feeder AIF can be created
under any of Luxembourg’s AIF regimes, the AIF regime of another EEA Member State or a third country.
However, for the AIFM of the feeder AIF to benefit from the AIFM marketing passport, the feeder AIF must
invest into a master AIF that is managed by an authorized AIFM (see Section 12.5.).
Master-feeder structures may be used by asset managers as a distribution mechanism to facilitate
access to certain markets. For example, some French investors may prefer to invest in a local UCITS.
An asset manager which currently only offers a Luxembourg domiciled UCITS may take advantage of
the UCITS master-feeder provisions and create a feeder UCITS domiciled in France which invests in
the master UCITS domiciled in Luxembourg. This structure will enable the manager to distribute to
such French investors while managing only one portfolio of investments.
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Specific types of UCIs can be created under Luxembourg’s UCI regimes. These include:
• Money market funds (MMFs)
• Exchange traded funds (ETFs)
• Index tracking UCIs
• UCIs using efficient portfolio management (EPM) techniques, such as securities lending and
repurchase transactions
• UCITS using financial derivative instruments (FDIs)
• Structured UCIs
• Hedge funds
• Real estate funds
• Debt funds
• Infrastructure funds
• Private equity funds
• European long-term investment funds (ELTIFs)
Requirements applicable to specific types of UCIs are covered in Section 2.6.

1.3.7. Pension Fund Pooling Vehicles (PFPVs)
Pension Fund Pooling Vehicles (PFPVs) can be set up as Luxembourg common funds, which are tax
transparent. PFPVs are also exempt from subscription tax (see Chapter 11 for more information on
taxation and VAT issues related to Luxembourg funds). Thus, Luxembourg offers a regime that allows
the pooling of pension fund investments in a way that is both tax and cost efficient, in the interest of the
beneficiaries (see also Section I.4.7. of Appendix I for a description of PFPVs and Section 2.3.4.2. on comanagement and pooling of assets).

1.3.8. Unit-linked products
Luxembourg life insurers are permitted to offer a range of “unit-linked” life insurance products. Unit-linked
life insurance products are products which are linked to one or more investment funds, which may be
either:
• “External” UCIs, which:
• Can be one of the following:
• A UCITS or another UCI investing in transferable securities
• An open-ended fund of AIF (i.e., a fund of hedge funds)
• An open-ended real estate UCI
• Are subject to investment limits which depend on the category of UCI
• “Internal” funds which do not offer a guarantee. There are two categories:
• Collective investment funds that are:
• Subject to specific investment restrictions, which vary according to the characteristics of the
investor
• Managed by way of a portfolio management mandate, similar to ordinary UCIs
• “Dedicated” funds that are:
• Subject to a minimum investment premium
• Subject to specific investment restrictions, which vary according to the characteristics of the
investor
• Managed by way of a discretionary mandate
• “Internal” collective investment funds which guarantee returns
Life insurance products offering exposure to underlying UCIs are sometimes referred to as life
insurance “wrappers”.
Life-insurance companies are required to provide certain information regarding the underlying investment
fund(s) to investors before they invest.
Luxembourg insurance supervisory authority (Commissariat aux Assurances — CaA) Circular 08/1, as
amended clarifies the rules applicable to unit-linked life insurance products. These products are not
further covered in this Technical Guide.

1. Choosing an appropriate fund vehicle and operating model | 15

Choosing an appropriate fund
vehicle and operating model

1.3.6. Specific types of UCIs

1

1.4. Organization of a UCI and its service providers
This section outlines the typical organization of a UCI, summarizes the roles of the main service providers
and outlines the factors impacting the choice of organizational model.

1.4.1. Typical organization of a UCI
As part of the formation procedures of a UCI, several service providers must be appointed.
The following diagrams show illustrative examples of the organization of UCIs; other models may be
possible.
Typical organization of a UCI
UCITS

AIF
Initiator

Common fund

Common fund

Depositary

Common fund (FCP)

Depositary

Sponsor

UCITS
management
company
Group/Third-party

Management
company and AIFM
(if applicable)
Group/Third-party

Paying agent(s)

Prime broker

Paying agent(s)

Auditor
Auditor

Portfolio
manager

Administrator,
registrar, transfer
agent

Distributors

Investment
adviser

Portfolio
manager

Administrator,
registrar, transfer
agent

Distributors

Investment
adviser

Investment company which has not
appointed a management company

Depositary
Depositary

Sponsor

Self-managed
UCITS investment
company
Board of Directors

Paying agent(s)

Initiator

Internally managed
AIF investment
company
Board of Directors

Prime broker

Paying agent(s)

Auditor
Auditor

Portfolio
manager

Administrator,
registrar, transfer
agent

Distributors

Investment company which has appointed
a management company

Investment
adviser

Portfolio
manager

Distributors

Investment
adviser

Investment
company
Board of Directors

Depositary

Initiator

Paying agent(s)
Sponsor

Administrator,
registrar, transfer
agent

Management
company
Group/Third-party

Investment
company
Board of Directors
Management
company
and/or AIFM
Group/Third-party

Auditor

Depositary

Prime broker

Paying agent(s)

Auditor

Portfolio
manager

Administrator,
registrar, transfer
agent

Distributors

Investment
adviser
Key:

Portfolio
manager

Administrator,
registrar, transfer
agent

Distributors

Investment
adviser

: Appointed by

A RAIF must be managed by an authorized AIFM; it cannot be an internally managed AIF.
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This section outlines the principal duties of the main service providers. The appointment of service
providers is covered in Subsection 6.1.F.

A. Sponsor, initiator or promoter
For UCITS management companies, the CSSF may ask a “sponsor” to issue a letter of assurance (or
“sponsorship”), in which the sponsor commits to the CSSF, that the management company respects,
and will continue to respect, the applicable prudential requirements (see also Section 6.4.3.). In
practice, the “sponsor” will generally be the main shareholder of the management company, or a
group entity to which the main shareholder belongs.
The creator of a UCI is generally referred to in Luxembourg as the promoter in the case of 2010 Law
UCIs and the initiator in the case of SIFs. These terms are not defined in Law. A promoter is required
for a 2010 Law Part II UCI which is not managed by a UCITS (Chapter 15) management company.
The initiator or promoter generally plays one or more important roles in the activity of the UCI. For
example, the initiator or promoter may:
• Be the portfolio manager or adviser
• Play a role in the oversight of the activity of the UCI, generally by being represented on the Board
of Directors of the UCI or its management company and/or Alternative Investment Fund Manager
(AIFM)
• Be a shareholder of the management company
• Play a role in the distribution of the UCI
The role of “sponsor” of a Chapter 15 management company replaces the role of “promoter” of a
UCI managed by a UCITS management company (see Chapter 6).
See also Sections 1.4.3. and 3.3.2.

B. Management company or AIFM
Management companies and AIFM are companies that manage UCIs. “Management” includes, in
general, portfolio management, administration and distribution. A common fund (FCP) must be
managed by a management company. An investment company can appoint a management company
or an AIFM, or manage itself (see also Section 1.4.3.1. and Chapter 6). A RAIF must be managed by an
authorized AIFM; it cannot manage itself.

C. Portfolio manager
The portfolio manager manages the UCI (there may be a range of portfolio managers for different
compartments) with respect to the investment, divestment and reinvestment of the assets of the UCI.
It is a delegate of the UCI or of its management company.

D. Investment adviser
The investment adviser advises the portfolio manager, the management company or the UCI itself
with respect to the investment, divestment and reinvestment of the assets of the UCI. It does not make
decisions.

E. Administrator
The administrator is, inter alia, responsible for keeping the accounting records of the UCI, calculating
the NAV, assisting in preparing the financial statements, and acting as a contact with the CSSF and the
independent auditor47. Administration is further discussed in Chapter 8.

F. Registrar and transfer agent
The registrar and transfer agent is responsible for keeping the principal register of shareholders or
unitholders of the UCI, and for arranging the issue, transfer, allotment, conversion, subscription,
redemption and/or purchase and sale of shares or units of the UCI (see also Chapter 8).

47

In this Technical Guide, we use the term “Independent auditor” for Approved statutory auditor
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G. Domiciliation agent
The domiciliation agent provides the registered office of the UCI. It is responsible for providing office
accommodation and other facilities to the UCI, keeping all correspondence of the UCI, and arranging
payment of bills on behalf of the UCI (see also Chapter 8).

H. Distributor
Distributors are intermediaries who perform one or both of the following activities:
• Actively market the shares or units
• Receive subscription and redemption orders as appointed agents of the UCI
See also Section 12.9.1.

I. Nominee
Nominees act as intermediaries between investors and the UCI of their choice.
See also Section 12.9.2.

J. Market maker
Market makers are intermediaries participating on their own account and at their own risk in
subscription and redemption transactions of UCI shares or units.
See also Section 12.9.3.

K. Depositary
The depositary is, inter alia, responsible for the safekeeping of the assets of the UCI, and for the dayto-day administration of the assets (e.g., receipts, sales, dividends), based on instructions received
from the asset managers or management company (unless they conflict with the constitutional
document). It also plays an oversight role. See also Chapter 9.

L. Prime broker
A prime broker is an entity subject to prudential regulation and ongoing supervision, which:
• Offers one or more services to professional investors primarily to finance or execute transactions in
financial instruments as counterparty
• May also provide other services such as clearing and settlement of trades, custodial services,
securities lending, customized technology and operational support facilities48 (see Section 9.8.)

M. Paying agent
The paying agent arranges for payment of distributions made by the UCI. A paying agent may be
required in each country where the UCI is distributed. Generally, the depositary and its network will
provide paying agent services (see Section 9.4.1.). Paying agent is a term used differently in the
context of the EU Savings Directive (see Section 11.3.4.1.).

N. Independent auditor
The financial statements of a UCI must be audited by a Luxembourg independent auditor (réviseur
d’entreprises agréé — see Section 10.5.10.).

1.4.3. Organizational model considerations
The choice of organizational model for the UCI, its management and service providers will depend on a
number of factors, including:
• The basic structure of the UCI
• Preference for a group entity or a third party
• The other fund ranges of the group. Where the group has fund ranges in multiple jurisdictions, it may
consider cross-border management
• Service provider considerations

48

Based on the AIFM Directive and AIFM Law definition of a “prime broker”.
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A common fund (FCP) has no legal personality and must be managed by an authorized management
company, regardless of whether it is created under the 2010 Law, the SIF Law or the RAIF Law. The Board
of Directors of the management company, in conjunction with the depositary, has ultimate control of the
common fund. The management company is responsible for the common fund, including the appointment
and oversight of service providers.
An investment company must appoint an approved management company or designate itself as “selfmanaged”49. The Board of Directors of the investment company, and ultimately the shareholders, control
the investment company. The Board of Directors is responsible for the investment company, including
the appointment and oversight of service providers. It may appoint a management company to manage
the investment company, in which case the oversight of some of the service providers is delegated to the
appointed management company. The sponsor, initiator or promoter is usually represented on the Board
of Directors of the investment company.
Both common funds and investment companies can be single or multiple compartment (sub-fund), and
each compartment can have one or more share-classes.
It is also possible to create master-feeder structures. In master-feeder structures, the feeder UCI invests
most of its assets in a master UCI.
The key differences between the basic structures of UCIs are summarized in Section 1.3. The basic
structures, multiple compartment UCIs, and share or unit classes are described in more detail in
Section 2.3. and the requirements for UCIs by specific regime (UCITS, Part II 2010 Law, SIF and RAIF) in
Section 2.4. Master-feeder structures are covered in Section 2.3.4.1.

1.4.3.2. Group or third party
Sponsors, initiators and promoters can choose between “group” or “third party” models. In the “group”
model, the UCI or management entity (management company or AIFM) is created within the group of
the sponsor, initiator or promoter, or an existing group structure is used. In the “third party” model, the
sponsor, initiator or promoter uses a third party. Third parties may also make available independent Board
Members and key function holders.

A. UCI
Sponsors, initiators and promoters generally create their own UCIs.
However, some portfolio managers and investment advisers choose a UCI created by a third party.
In this case, a new UCI will be created by the third party, or a new compartment will be created in an
existing multiple compartment UCI (see Section 2.3.2.) of the third party; they will then be appointed
as the portfolio manager of, or investment adviser to, the compartment.
“Third party UCI” is generally a market entry strategy.
An option open to sponsors, initiators and promoters who wish to offer UCI products to their clientele,
but do not wish to create or manage the products, is to “white label” third party products. In this case,
the third party creates and manages the UCI, but the product is generally marketed under the brand
of the sponsor, initiator or promoter. The association with the third party will depend on the model
implemented.
“White labeling” enables the same product to be offered to different clients by different sponsors
and promoters, such as private banks.
Under one model, specific share or unit classes are created for each sponsor, initiator or promoter
within an existing UCI. In this case, the product is generally primarily marketed under the brand of
the third party.
Under another model, some of the fund documentation is branded by the sponsor, initiator
or promoter. The third party is, for example, referred to in the fund documentation (e.g., as
management company and/or Board of the UCI).
The requirements on key investor information (KII) of a UCITS restrict, to a certain extent, white
labeling of UCITS. The KII must, in general, be provided to investors before they invest. The KII
must be used without alterations or supplements in all Member States where the UCITS is notified
(see Sections 10.3.2. and 12.2.1.).

49

A RAIF must be managed by an authorized AIFM; it cannot manage itself.
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1

B. Management entity
Sponsors, initiators and promoters who require or wish to use the services of a management company
or AIFM (referred to as a “management entity” in this Technical Guide) have the following options:
• Create a new group management entity, or use their existing group management entity
In practice, the group to which the initiator belongs usually holds a majority shareholding in
the management company and is represented on the Board. The group to which the initiator
belongs thereby controls the management company and the group entity will be considered
the “sponsor” of the management company (see also Section 6.4.3.).
• Appoint a third party management entity
A number of groups and independent management entities offer “third party” management
services.
In the “third party management entity” model, the initiator or promoter generally does
not control the management entity. It may or may not be represented on one of the key
committees, such as an investment committee.

C. Key function holders
When appointing key function holders, sponsors, initiators and promoters have the choice between
persons belonging to the group and external (“independent”) persons. Independent persons may make
themselves available on a one-to-one basis, or be made available by a “third party” entity to which they
belong.
Key function holders may include:
• Members of the Board of Directors of the UCI (see Chapter 5) and management company or AIFM
(see also Section 6.4.6.)
• Senior management (also known as “conducting officers” — see Section 6.4.7.)
• Control functions (see Section 6.4.9.)
A number of specialist firms offer “third party” key function holders.

1.4.3.3. Cross-border management
The UCITS and AIFM Directives50 have introduced “management” passports. The passports allow a
management entity (management company or AIFM) to manage UCIs (UCITS and AIF, respectively) crossborder — i.e., in EU/EEA Member States other than their home Member State (“host” Member States).
UCIs may be managed cross-border either directly (free provision of services) or via a branch. Branches
do not themselves benefit from a management passport.
UCIs which have not appointed a management entity do not have a management passport.
The following table illustrates the cross-border management possibilities under selected group models:
Cross-border management possibilities under selected group models
UCIs which can be managed

Management configurations

Local UCIs

UCIs in host Member State(s)

• Directly

√

√

• Via a branch in host Member State

X

√

Self-managed UCIs

√

X

Management company managing:

See also Section 6.5.

50

Under the “UCITS IV” recast of the UCITS Directive.
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Asset management groups, particularly those operating in multiple jurisdictions, have a number of
options for the management of their UCIs.
UCITS management companies and AIFM may combine authorizations within a single entity and obtain a
“dual” authorization as UCITS management company and AIFM. A “dual” authorized management entity
is authorized to manage both UCITS and AIF, and can use the “management” passport to perform the
activities for which it has been authorized in other EU/EEA Member States. It also benefits from “product”
passports to market the UCITS products it manages to any type of investor, and the AIF products it
manages to professional investors, in all EU/EEA Member States.
The optimal model will probably be based on one or a combination of the following:
• The “super” model: creating a single management entity (a management company and/or AIFM) for an
ensemble of UCIs, or converting an existing management company to a “super” entity
Typically “super” entities will manage UCIs cross-border (see also Section 1.4.3.3.).
• The “multiple” model: local management entities in each UCI domicile, or for specific fund ranges
• The “third party” model: appointing one or more third party management entities. Under this model,
one third party “super” management entity or multiple third party management entities are appointed
rather than setting up group management entities (see also Section 1.4.3.2.)
• The “self-managed” model: self-managed UCITS and internally managed AIF (which are subject to the
AIFM Law) are required to comply with most of the requirements applicable to management entities
(see Section 6.4.23.). However, neither self-managed UCITS nor internally managed AIF benefit from a
passport enabling them to provide cross-border services
An increasing number of self-managed UCIs are appointing management entities.
The following table briefly summarizes possible management models for UCITS and AIF:
Possible management models for UCITS and AIF
UCITS

AIF

UCITS and AIF

“Super” model

“Super management
company”

“Super AIFM”

“Super ManCo and AIFM”

“Multiple” model

Multiple management
companies

Multiple management
companies and/or AIFM

Multiple management
companies and multiple
AIFM

“Third party” model

“Third party management “Third party AIFM”
company”

“Third party management
company and AIFM”

“Self-managed” model

Self-managed UCITS
investment company

n.a.

Internally-managed AIF
investment company
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1

Emerging mixed models
Two “mixed” models are emerging in practice:
• “Super” entity model, potentially combining both branches and free provision of services:
These asset management groups will convert existing management entities in some Member
States into branches of a single “Super” entity, and make use of free provision of services to
manage UCIs in new Member States where the group does not operate (such as feeder UCITS in
new domiciles). The following is an illustrative example of this model:
Member State A

Super
management entity
UCI
A1

UCI
A2

UCI
An

UCI
A...

Branch C

UCI
B1

UCI
B2

UCI
B...

UCI
Bn

UCI
C1

Member State B

UCI
C2

UCI
D

Member State C

Feeder
UCI E

Member States D & E

• Home Member State “Super” entity plus international domicile entity model: These asset
management groups will opt to keep a management entity in their home domicile, and another in
an international fund domicile. One of the management entities will be selected to provide crossborder services to UCIs in other Member States. The following is an illustrative example of this
model:
Member State A

Super
management entity
UCI
A1

UCI
A2

UCI
An

UCI
A...

Management
entity B

UCI
B1

UCI
B2

UCI
B...

UCI
Bn

Member State B

UCI
C1

UCI
C2

Member State C

UCI
D

Feeder
UCI E

Member States D & E

1.4.3.5. Service provider models
Two important considerations when selecting service providers are whether the service provider is a
group company or third party and the domicile of the proposed service provider.

A. Group or third party
Where the UCI or management company is part of a financial group, the Board of a UCI and/or its
management entity may choose between group service providers and third parties. In certain cases, a
service provider may be created by two or more groups as a joint venture.
In certain cases, delegation within a group is relevant from a regulatory perspective. For example:
• Management entities may consider delegation to a group internal audit function (see Subsection
6.4.9.C.)
• IT infrastructure of a management company may be provided by a group company (see Section
6.4.13.)
• Conflicts of interest must be considered in a group context (see Section 6.4.18.)
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B. Domicile
Management entities are subject to the delegation requirements of their home Member State. They
must also comply with the requirements of the home Member State of the UCIs they manage (the
“host Member State” where the UCIs are managed on a cross-border basis) on the constitution and
functioning of the UCIs.
In certain cases, asset management groups may therefore have the choice between service providers in:
• The domicile of the management company
• The domicile of the UCI
• Another country
An asset management group may therefore implement one or a combination of the following service
provider models:
• Single service provider:
• Centralized: a single service provider is selected to serve the UCIs in all host Member States from
a central location
• Decentralized: service providers from the same financial services group are selected — generally
one in each host Member State
• Multiple service providers: service providers from different financial services groups are selected to
serve different UCIs
From a Luxembourg perspective, there are a number of minimum rules which apply in relation to the
domicile of service providers to UCIs, including the following:
• Administration (see also Chapter 8):
• UCITS:
• A Luxembourg UCITS management company which manages a Luxembourg UCITS
is authorized to delegate the administration of the UCITS to an entity established in
Luxembourg which is authorized to provide administration services and has adequate
organization in order to perform the administration
• A Luxembourg UCITS management company which manages a UCITS domiciled in another
Member State is authorized to delegate the administration of the UCITS to an entity
established in either:
• Luxembourg
• The Member State where the UCITS is domiciled
The entity must be authorized to provide administration services and have an adequate
organization in order to perform the administration
• Luxembourg AIFs (including Part II 2010 Law UCIs, SIFs and RAIFs): the central
administration of the UCI must be in Luxembourg
• Depositary: the depositary of a Luxembourg UCI must be established in Luxembourg (see also
Chapter 9)

1.4.4. Restructuring a UCI
Asset management groups may decide to restructure UCIs for a variety of reasons including, inter alia,
optimization of operating models, cost reduction, economies of scale and focusing on certain target
investor markets.
Typical types of restructuring of UCIs include:
• Restructuring UCIs:
• Conversion of Luxembourg UCIs: 2010 Law UCIs into SIFs or RAIFs and vice versa (where possible)
(see Section 3.6.1.) or from one basic structure to another (see Section 3.6.2.)
• Conversion of an existing UCITS to a feeder UCITS (see Section 3.6.3.)
• A feeder UCITS changing master UCITS (see Section 3.6.3.)
• Mergers of UCIs (see Section 3.7.)
• Creation of a side pocket, typically to hold illiquid assets (see Section 2.3.6. and 3.8.)
• Transferring foreign UCIs to Luxembourg (see Section 3.9.)
• Liquidation of UCIs and compartments (see Section 3.10.)
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• In the context of the AIFM letter box provisions, when assessing whether an AIFM delegates the
performance of investment management functions (portfolio management and risk management)
to an extent that exceeds by a substantial margin the investment management functions performed
by the AIFM itself, one of the factors to be taken into account is whether the delegate is part of the
same corporate group as the AIFM (see Subsection 6.4.15.C.)
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UCI structures and specificities

2.1. Introduction
This chapter covers:
• The principal regulations applicable to Luxembourg investment funds (Undertakings for Collective
Investment — UCIs)
• The types of structures of UCIs:
• The basic structures of UCIs (common funds and investment companies)
• Single and multiple compartment UCIs
• Share or unit classes
• Master-feeder structures
• Co-management and pooling of assets
• Cross investment between compartments of multiple compartment UCIs
• Side pockets
• The requirements applicable to:
• Undertakings for Collective Investment in Transferable Securities (UCITS)
• 2010 Law Part II UCIs
• Specialized Investment Funds (SIF)
• Reserved Alternative Investment Funds (RAIF)
• Alternative Investment Funds (AIF): full Alternative Investment Fund Managers (AIFM) regime AIF
and simplified AIFM registration regime AIF
• European Venture Capital Funds (EuVECA) and European Social Entrepreneurship Funds (EuSEF)
• European Long-Term Investment Funds (ELTIF)
• Minimum capital requirements
• The requirements applicable to specific types of UCIs:
• Money market funds (MMFs)
• UCITS exchange traded funds (ETFs)
• Index tracking UCITS
• UCIs using efficient portfolio management (EPM) techniques, such as securities lending and
currency hedging transactions
• UCITS using financial derivative instruments (FDIs)
• Structured UCITS
• Hedge funds
• Real estate funds
• Private equity funds
• Vehicles used in conjunction with AIF, with a focus on Luxembourg vehicles:
• Sociétés de Participations Financières (SOPARFI)
• Securitization vehicles
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2.2. Principal regulations
The principal regulations applicable to Luxembourg UCIs comprise Luxembourg laws, regulations
and circulars issued by the Commission for the Supervision of the Financial Sector (Commission de
Surveillance du Secteur Financier — CSSF), and also certain Grand-Ducal regulations. The laws and
regulatios are set out below.
The principal law on UCIs is the Law of 17 December 2010, as amended (the 2010 Law), which covers:
• Part I: UCITS
• Part II: other UCIs (2010 Law Part II UCIs)
• Part III: foreign UCIs
• Part IV: management companies (see Chapter 6)
• Part V: general provisions applicable to UCITS and Part II UCIs
The 2010 Law, inter alia, transposed the UCITS Directive (Directive 2009/65/EC — often referred to as
UCITS IV) into Luxembourg Law.
The Law of 10 May 2016 (2016 Law) transposed into law Directive 2014/91/EU of 23 July 2014 on
UCITS as regards depositary functions, remuneration policies and sanctions (UCITS V) thereby amending
the 2010 Law and the AIFM Law. The 2016 Law came into force on 1 June 2016.
UCITS V focuses on 3 main areas:
• Revision of the depositary regime that applies to UCITS and their depositaries
• Introduction of rules on remuneration policies and practices that need to be applied by UCITS
Management Companies and self-managed UCITS investment companies
• Harmonization of administrative sanctions and other administrative measures applicable to the CSSF
Level 2 measures relating to the implementation of UCITS V have been adopted by the European
Commission on 17 December 2015.
The Law of 13 February 2007, as amended (the SIF Law) covers Specialized Investment Funds.
Two EU Regulations, each creating a fund regime, are directly applicable in Luxembourg: Regulation (EU)
No 345/2013 of 17 April 2013 on European Venture Capital Funds (EuVECA) and Regulation (EU) No
346/2013 of 17 April 2013 on European Social Entrepreneurship Funds (EuSEF).
The Law of 12 July 2013 on Alternative Investment Fund Managers, as amended, (the AIFM Law),
transposing the AIFM Directive (Directive 2011/61/EU), lays down requirements applicable to AIF.
Regulation (EU) No 760/2015 of 29 April 2015 on European Long-Term Investment Funds (ELTIF)
became applicable in Luxembourg on 9 December 2015. The purpose of this regulation is to boost
European long-term investments in the real economy.
The regulation applies to EU AIFs that are marketed in the European Union under the ELTIF label. Only
authorized EU AIFMs may manage and market ELTIFs. ELTIFs are subject to additional rules requiring
them, inter alia, to invest at least 70% of their capital in clearly-defined categories of eligible assets
(generally illiquid assets). Trading in assets other than long-term investments will only be permitted up to
a maximum of 30% of their capital (generally liquid assets). An ELTIF is not required to offer redemption
rights before the end of its life. This must be clearly indicated as a specific date in the ELTIF rules or
instruments of incorporation and disclosed to investors. ELTIFs target both professional and retail
investors in the EU. See Section 2.4.5.
The Law of 23 July 2016 introduced Reserved Alternative Investment Funds (the RAIF Law). The RAIF
Law lays down requirements applicable to the creation and operation of RAIFs.
On 30 June 2017, the final text of Regulation (EU) No 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds (MMF) was published in the Official Journal of the
European Union. The regulation applies from 21 July 2018 for funds set up on or after this date. By 21
January 2019, existing funds and compartments that qualify as money market funds as per the definition
set out in article 1 of the Regulation must submit an application to their competent authorities.
On 10 April 2018, the European Commission published a Delegated Regulation, amending and
supplementing the MMF Regulation with regard to simple, transparent and standardised securitisations
and asset-backed commercial papers, requirements for assets received as part of reverse repurchase
agreements and credit quality assessment methodologies.
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On 21 March 2018, ESMA published its Guidelines on stress test scenarios under Article 28 of the MMF
Regulation, in which they established common reference parameters of the scenarios to be included in the
stress tests, taking into account the factors specified in Article 28(1) of the MMF Regulation.

2.3. Types of structures of UCIs
UCITS, 2010 Law Part II UCIs, SIFs and RAIFs51 can be structured:
• In contractual form as a common fund (FCP). A common fund must be managed by a management
company
• In corporate form as an investment company:
• With variable capital (SICAV)
• With fixed capital (SICAF)
While a UCITS must be open-ended52, non-UCITS can be open-ended or closed-ended. The different basic
structures are outlined in Section 2.3.1.
A UCI may take the form of a single compartment UCI (a “stand alone” UCI) or a multiple compartment
UCI (a multiple “sub-fund” UCI, also known as an “umbrella” UCI). Multiple compartment UCIs are
covered in Section 2.3.2. Share or unit classes can be created within a single UCI, or within one or several
compartments of a multiple compartment UCI; this is covered in Section 2.3.3.
In order to manage portfolios in an efficient manner, it is also possible to create master-feeder structures
as outlined in Section 2.3.4.1. and to co-manage or to pool funds, as outlined in Section 2.3.4.2.
Cross investment between compartments of a multiple-compartment UCI is permitted under certain
conditions, as described in Section 2.3.5. Side pockets, typically to hold illiquid assets as described in
Section 2.3.6., may be created in exceptional circumstances.

2.3.1. Basic structures
2.3.1.1. Common fund
Common fund (fonds commun de placement — FCP)
A common fund is a co-proprietorship whose joint owners are only liable up to the amount they have
contributed and whose ownership rights are represented by units.
A common fund has no legal personality and must be managed by an authorized management company:
• A UCITS common fund must be managed by a Luxembourg UCITS (Chapter 15) management company
or a management company established in another EU/EEA Member State53
• An AIF common fund must be managed by a Luxembourg management company. The management
company may either:
• Manage the AIF itself; where the assets of all the AIF managed by the management company
exceed certain thresholds, the management company will be required to obtain authorization as an
AIFM
• Appoint an authorized AIFM in Luxembourg or another EU/EEA Member State
Management companies and AIFM are covered in Chapter 6.

51

It is also possible to structure RAIFs in other forms. Common funds and investment companies are expected to be the most
frequently adopted structures.

52

The shares or units of open-ended UCIs are, at the request of holders, redeemed directly or indirectly, out of the UCI’s
assets.

53

The European Economic Area (EEA) Member States are the European Union (EU) Member States plus Iceland, Liechtenstein
and Norway. The reference to the EEA is clarified in Section 1.3.1.B.
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On 17 April 2018, the European Commission published Commission Implementing Regulation (EU)
2018/708 laying down implementing standards with regard to the template to be used by managers of
money market funds when reporting to competent authorities as stipulated by Article 37 of Regulation
(EU) 2017/1131 of the European Parliament and of the Council (the MMF Regulation).

2

A common fund is deemed in most cases to be tax transparent.
The constitutional document of a common fund is the management regulations (also known as fund
rules). The management regulations of a Luxembourg common fund are subject to Luxembourg Law (see
Section 10.2.1.).

2.3.1.2. Investment company
• Investment company with variable capital, (société d’investissement à capital variable — SICAV)
• Investment company with fixed capital, (société d’investissement à capital fixe — SICAF)
An investment company with variable capital (SICAV) is a company whose capital is always equal to its net
assets. No formalities are required for increases and decreases in capital.
The share capital of an investment company with fixed capital (SICAF) may only be increased or decreased
by way of a decision of the general meeting of shareholders to be held before a notary, and subject to
applicable publication requirements. However, the capital may be increased by the SICAF’s managing body
directly, without requiring an extraordinary general meeting of shareholders to decide upon the increase,
via the authorized share capital mechanism. In such a case, notarization and publication requirements will
still apply.
An investment company may:
• Be managed by an authorized management company or AIFM:
• A UCITS investment company may appoint either:
• A Luxembourg UCITS (Chapter 15) management company
• A UCITS management company established in another EU/EEA Member State54
• An AIF investment company (or in the case of a limited partnership or a partnership limited by
shares, the managing general partner or the manager) may appoint either:
• An authorized AIFM, which may either be:
• A Luxembourg AIFM
• Another EU/EEA Member State AIFM
• A Luxembourg management company, which may either be:
• A Luxembourg UCITS (Chapter 15) management company
• A Luxembourg non-UCITS (Chapter 16) management company
The management company may either:
• Manage the AIF itself. However, where the assets of all the AIF managed by the management
company exceed certain thresholds, the management company will be required to:
• Obtain authorization as an AIFM
• Appoint an authorized AIFM
• Appoint an authorized AIFM which may either be:
• A Luxembourg AIFM
• Another EU/EEA Member State AIFM
• Manage itself:
• A UCITS investment company that manages itself is called a self-managed UCITS. The specific
requirements applicable to self-managed UCITS are covered in Sections 2.4.1.5. and 6.4.23.
• An AIF investment company that manages itself is called an internally managed AIF55. Where the
AIF is in the form of a limited partnership or a partnership limited by shares, and the purpose of
the manager of the partnership is limited to the AIF, such AIF may also be considered an internally
managed AIF. However, where the assets of the AIF exceed certain thresholds, the internally
managed AIF is required to either:
• Obtain authorization as an AIFM
• Appoint an authorized AIFM
The specific requirements applicable to internally managed AIF are covered in Section 6.4.23.

54

Idem.

55

Special limited partnerships are not legal entities; they cannot manage themselves.
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An investment company is not tax transparent (with very limited exceptions).
The constitutional document of an investment company is the articles of incorporation (also known as
instruments of incorporation, articles of association or statutes) or partnership agreement (see Section
10.2.2.).
UCIs established as investment companies are also subject to the Luxembourg laws covering commercial
companies (in particular the Law of 10 August 1915 on commercial companies, as amended — the 1915
Law) insofar as the law governing the UCI (the 2010 Law, the SIF Law or the RAIF Law) does not derogate
from it.56
Investment companies may, in some cases, be subject to the requirements on remuneration policies in the
financial sector (see Section 6.4.20.).
While a 2010 Law SICAV must be set up as a public limited company (société anonyme — S.A.) or a
European company (S.E.), a SIF SICAV and a RAIF SICAV can be set up as a public limited company,
a private limited liability company (société à responsabilité limitée — S.à r.l.), a partnership limited by
shares (société en commandite par actions — S.C.A.), a limited partnership (société en commandite simple
— S.C.S.), a special limited partnership (société en commandite spéciale — S.C.Sp.), or a cooperative
company organized as a public limited company (société coopérative organisée sous forme de société
anonyme). A SICAV set up as a public limited company or a private limited liability company may be
created for a single shareholder, enabling SICAVs to be incorporated by a single entity/person and
permitting their creation for a single investor.
A 2010 Law Part II SICAF, a SIF SICAF or a RAIF SICAF may take any commercial company form, such
as the aforementioned legal forms or, in addition, the form of an unlimited company (société en nom
collectif).

56

UCIs established as European investment companies must meet the requirements imposed on Luxembourg public limited
companies by the 1915 Law, insofar as the Law the UCI is under does not derogate from it, as well as certain other
provisions set out in the Law of 25 August 2006 on the European company.
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Management companies and AIFM are covered in Chapter 6.

2

The following table details the main differences between the corporate forms which may be used to create
investment companies:
Main corporate forms of investment companies
Public limited
company

European
company

Private
limited liability
company

Partnership
limited by
shares

Special limited
partnership57

Limited
partnership

Cooperative
company
organized as a
public limited
company

French name

Société
Anonyme

Société
Européenne58

Société à
responsabilité
limitée

Société en
Commandite
par Actions

Société en
Commandite
Spéciale

Société en
Commandite
Simple

Société
Coopérative
organisée
sous forme
de Société
Anonyme

Common
abbreviation

S.A.

S.E.

S.à r.l.

S.C.A.

S.C.Sp.

S.C.S.

S.Co S.A.

Possible use
by investment
companies

• 2010 Law

• 2010 Law

• 2010 Law

Legal entity

Yes

Yes

Yes

Yes

No

Yes

Yes

Listing possible

Yes

Yes

No

Yes

No

No

No

Minimum
subscribed share
capital59

EUR 30,000

EUR 120,000

EUR 12,000

EUR 30,000

None

None

None

Transferability of
shares/units

Free, subject
to restriction
in articles of
association

Free, subject
to restriction
in articles of
association

Restricted

Free, subject
to any
restrictions
in articles of
association

Free, subject
to any
restrictions
in articles of
association

Requires
unanimous
consent of all
the partners

Not
transferable to
third parties

Notarial deed

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Minimum number
of shareholders,
partners or
members

1

1

1

2 (1 general
partner and
1 limited
partner)

2 (1 general
partner and
1 limited
partner)

2 (1 general
partner and
1 limited
partner)

7

Maximum number
of shareholders,
partners or
members

Unlimited

Unlimited

10060

Unlimited

Unlimited

Unlimited

Unlimited

Minimum number
of Directors or
managers

One-tier: 3 Directors;
Two-tier61: 2 members of
management Board, 3
members of supervisory
Board62

3 managers63

3 managers
or a general
partner
(whose Board
is composed
of at least 3
members)

3 managers
or a general
partner64
(whose Board
is composed
of at least 3
members)

3 managers
or a general
partner65
(whose Board
is composed
of at least 3
members)

3 Directors66

SICAV or
SICAF
• SIF Law
SICAV or
SICAF
• RAIF Law
SICAV or
SICAF

SICAV or
SICAF
• SIF Law
SICAV or
SICAF
• RAIF Law
SICAV or
SICAF

• 2010 Law
• 2010 Law
• 2010 Law
• 2010 Law
Part II SICAF
Part II SICAF
Part II SICAF
Part II SICAF
Part II SICAF
• SIF Law
• SIF Law
• SIF Law
• SIF Law
• SIF Law
SICAV or
SICAV or
SICAV or
SICAV or
SICAV or
SICAF
SICAF
SICAF
SICAF
SICAF
• RAIF Law
• RAIF Law
• RAIF Law
• RAIF Law
• RAIF Law
SICAV or
SICAV or
SICAV or
SICAV or
SICAV or
SICAF
SICAF
SICAF
SICAF
SICAF

In practice, an investment company is generally set up as an S.A. or an S.à r.l. or, in the case of a
partnership, an S.C.S. or an S.C.A.
57

The AIFM Law implemented significant amendments to the 1915 Law, including the clarification of the partnership regimes
and the introduction of a new Special limited partnership (Société en Commandite Spéciale — S.C.Sp.).

58

More generally known by the Latin name societas europaea.

59

Minimum capital requirements are covered in Section 2.5.

60

On 13 July 2016 the Luxembourg Parliament adopted Bill of Law 5730 modernising the law on commercial companies
of 10 August 1915 and amending inter alia relevant articles of the Civil Code. The Bill increased the maximum number of
members in a S. à r.l. from 40 to 100. The updated law automatically applies to entities incorporated after the entry into
force of the law. Members of existing entities have 24 months to adapt the articles of association.

61

Whereas a one-tier structure has a single governing body, a two-tier structure has a Management Board and a Supervisory
Board. The Management Board has the power to execute all activities necessary to achieve the company’s objectives and
must have at least two members (one member is permitted if the share capital of the company is less than EUR 500,000, or
if the company has a single shareholder). The Supervisory Board is in charge of the supervision of the company and cannot
play a role in the day-to-day management of the company.

62

Where there is more than one shareholder.

63

In practice.

64

Expected minimum requirement.

65

Expected minimum requirement.

66

In practice.
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Multiple compartment UCIs (otherwise known as umbrella funds) are UCIs which comprise, or may
comprise, two or more compartments (sub-funds), each with different features — generally a different
investment policy/strategy.
Different compartments may, for example, invest in different asset classes.
Multiple compartment structures are favored by the larger promoters and initiators of UCIs.
The assets of each compartment of a multiple compartment UCI are generally segregated and the
accounting records of each compartment are kept separate.
Multiple compartment UCIs are recognized under Article 181 of the 2010 Law, Article 71 of the SIF Law
and Article 49 of the RAIF Law. Multiple compartment UCIs may be created provided their constitutional
document expressly permits it and specifies the applicable operational rules, and their prospectus or
offering document specifies the investment policy and specific features of each compartment. By way of
derogation from Civil Code, the rights of investors and of creditors concerning a compartment, or which
have arisen in connection with the creation, operation or liquidation of a compartment, are limited to the
assets of that compartment (i.e., segregation of assets and liabilities on a compartment by compartment
basis — protected cell concept), unless a clause included in the constitutional document provides
otherwise.
Investors may, if permitted by the constitutional document, prospectus or offering document, “switch” all
or part of their investment from one compartment to another, in principle without incurring significant
charges.
By permitting investors to switch between compartments, promoters and initiators may retain in the
same UCI those investors who wish to change their investment strategy.

A. All multiple compartment UCIs
All multiple compartment UCIs must meet the following requirements:
• The constitution of a multiple compartment UCI must ensure that each compartment is treated as a
separate entity having its own funding, capital gains and losses, expenses, etc.
• The opening of a new compartment requires CSSF approval (except UCIs set up under the RAIF
Law) and a prospectus or offering document update
• The UCI must have a single name and each compartment should have a distinct name
• The UCI must have a single depositary (i.e., the same depositary for all compartments); the
depositary may use a sub-custodian network
• The UCI must have a single auditor (i.e., the same auditor for all compartments)
• Shareholders or unitholders may, in principle, be able to move from one compartment to another
without incurring significant charges; the fund documentation of the UCI may restrict this possibility
• The constitutional document must state the presentation currency of the combined financial
statements of the UCI, obtained by aggregating the various compartments
• The net asset value (NAV) of a share or unit is calculated by reference to the net assets of
the compartment for which that share or unit has been issued, by reference to the net assets
of the share or unit class in which this share or unit has been issued. The value of shares or
units in respect of the same UCI consequently differs between compartments, and within one
compartment, between share or unit classes
• Subscription and redemption of shares or units of each compartment must, for 2010 Law UCIs, be
executed at a price obtained by dividing the NAV of each compartment (or, where relevant, of each
share or unit class) by the number of shares or units in circulation; SIFs and RAIFs are required to
follow the rules laid down in their constitutional document (see Sections 8.6. and 8.7.)
• Certificates or other documents evidencing the rights of shareholders or unitholders may only
differ in respect of the designation of the particular compartment for which they are issued
• Diversification rules specified by the applicable law or the CSSF must be complied with by each
compartment (see however Subsection 4.2.2.8.2.)
One compartment of a multiple compartment UCI may invest in other compartments of the same UCI
(see Section 2.3.5.).
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2.3.2. Multiple compartment UCIs

2

B. Multiple compartment common funds
In addition to the requirements described in Subsection A., multiple compartment common funds must
meet the following conditions:
• The UCI must have a single management company (i.e., the same management company for all
compartments)
• The UCI must have a set of management regulations, either global or per compartment, which
define the general rules of valuation, supervision, subscription and redemption and investment
restrictions

C. Multiple compartment investment companies
In addition to the requirements described in Subsection A., multiple compartment investment
companies must meet the following conditions:
• The investment company must have a capital represented by shares, which consequently implies
that:
• There is a single share capital expressed in a single currency
• The nominal or par value is expressed in that same currency
• The annual accounts are also expressed in that same currency
However, the NAV of each compartment or, where relevant, of each share class, is denominated in the
currency of the relevant compartment or share class (see Section 2.3.3.).
• Each share of the same type gives the right to one vote. The CSSF recommends that the equality of
voting rights is emphasized in the articles of incorporation. In addition, the articles of incorporation
should distinguish between those decisions in which all shareholders have an interest and are taken
at the company’s general meeting of shareholders and those concerning the particular shareholders
of one compartment and are taken at the general meeting of shareholders of that compartment
(see also Sections 10.2.2. and 10.6.)67
• The articles of incorporation must list the conditions for suspension of the NAV calculation and the
subscription and redemption of shares of the UCI and of an individual compartment

2.3.3. Share or unit classes
Multiple share or unit classes may be created within a UCI or, in the case of a multiple compartment UCI,
within a compartment.
While the investment policy is defined at the level of the UCI or the compartment, share or unit
classes permit the implementation of features, generally customized to one or more specific needs or
preferences, such as a specific fee structure, currency of denomination, hedging policy, dividend policy,
investor type or country of distribution.
Schematic of a possible multiple compartment, multiple share or unit class structure68
Multiple compartment UCI

UCI

Compartments, each
with specific features

Share or unit classes,
each with specific
features

US equity

Fee structure
(combinations of entry,
exit and ongoing)

UK equity

Europe equity

Currency
(e.g., EUR , US$, JPY) or
hedged

Europe bonds

Dividend policy
(Distribution or
capitalization)

Euro long/short

Investor type (e.g.,
professional, retail)

Identification numbers (such as ISIN (International Security Identification Number) are attributed at the
level of the share or unit class.
The UCITS Directive recognizes the possibility for UCITS to offer different share classes to investors but it
does not prescribe whether, and to what extent, share classes of a given UCITS can differ from each other.
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Subject to restrictions for cross investments (see also Section 2.3.5.).

68

This graphic is designed to illustrate a multiple-compartment, multiple share or unit class structure; it is not designed to
represent a typical structure.
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In its Opinion, ESMA sets out four high-level principles which UCITS must follow when setting up different
share classes in order to ensure a harmonized approach across the EU:
• Common investment objective: Share classes of the same UCITS should have a common investment
objective reflected by a common pool of assets. ESMA considers that hedging arrangements at share
class level – with the exception of currency risk hedging – are not compatible with the requirement for
a UCITS to have a common investment objective
• Non-contagion: UCITS management companies should implement appropriate procedures to minimize
the risk that features specific to one share class could have a potentially adverse impact on other
share classes of the same UCITS. In this respect ESMA is of the view that amongst other rules the overhedged positions should not exceed 105% of the Net Asset Value of the share class and under-hedged
positions should not fall short of 95% of the portion of Net Asset Value of the share class which is to be
hedged against currency risk
• Pre-determination: All features of the share class should be pre-determined before the UCITS is set up
• Transparency: Differences between share classes of the same UCITS should be disclosed to investors
when they have a choice between two or more classes
In order to mitigate the impact on investors in share classes that were established prior to this Opinion
and are not compliant with these principles, ESMA is of the view that the share classes should continue to
exist. Consequently, such share classes had to be closed for investment by 30 July 2018.
ESMA’s Opinion was adopted by the CSSF following its press release on 13 February 2017. New share
classes must immediately comply with the common principles contained within the ESMA Opinion for
setting up share classes in UCITS.
In its Frequently Asked Questions concerning the Luxembourg Law of 17 December 2010 relating to
undertakings for collective investment, the CSSF provided the following clarifications:

A. Common investment objective
• Currency hedging arrangements which systematically hedge out part or all of the foreign currency
exposure in the common pool of assets into the share class currency are compatible with the
principle of a common investment objective provided all the requirements set forth in the ESMA
Opinion are met

B. Non-contagion
• Share classes providing a partial hedge of currency risk (for example, 50%) are permitted
• With respect to share classes which are hedged against currency risk, should the hedging ratio fall
out with the 95%-105% range, CSSF Circular 02/77 does not apply. The CSSF expects the UCITS
management companies or UCITS itself to define and implement monitoring and control processes/
procedures for ensuring compliance with the hedging ratios on an ongoing basis
On 9 January 2018, ALFI issued its First conclusions on technical issues further to discussions
with the CSSF in relation to ESMA’s Opinion on UCITS share classes. ALFI clarified that there is no
requirement to set up hedging contracts at share class level but that both derivatives and collateral
attributable to every share class must be identifiable at any time and that it is up to each promoter/
sponsor to adopt the most adequate model to ensure compliance with the allocation of collateral at
share class level taking into account the specificities of each fund concerned.

C. Pre-determination
• All the features of a share class should be pre-determined before the share class is set up, including
the systematic hedging out of the currency risk. The ESMA Opinion does not provide for any
discretionary elements in the currency risk hedging strategy. However the discretion as to the type
of derivative instrument used to hedge the currency risk and the operational implementation are not
limited by the pre-determination requirement.
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Following observation of the diverging national practices as to the types of share class that were
permitted, ranging from very simple share classes e.g., with different levels of fees, to much more
sophisticated share classes e.g., with potentially different investment strategies, on 30 January 2017,
ESMA issued an opinion on share classes of UCITS which covers the extent to which different types of
units or shares (share classes) of the same UCITS can differ from one another.

2

D. Transparency
• The UCITS should provide a list in the form of readily available information which should be kept
current with respect to share classes with contagion risk. The list can be addressed by means of a
website publication provided the prospectus includes a link to the relevant website
• The prospectus should provide the details of the types and main characteristics of the share classes
such as, inter alia, fee structure, dividend policy, investor type, currency or currency risk hedging.
An exhaustive list of all individual shares with all their individual characteristics is not necessary.
Additional information on share classes issued (e.g., list of share classes offered or effectively
launched) should be available to investors either on request and free of charge, or through a
reference in the prospectus to an internet website, where such information can be found
• If an update of the prospectus includes changes to the rights/interests of the investors, a notice to
the investors is required

2.3.4. Management of assets
In addition to the traditional management of assets, assets may be managed using master-feeder
structures or co-management or pooling to manage portfolios in an efficient manner.

2.3.4.1. Master-feeder structures
In master-feeder structures, the feeder UCI invests most of its assets in a master UCI. Therefore, the
management of a significant portion of the portfolio of the feeder UCI is effectively performed by the
manager of the master UCI.
Master-feeder structures can be created under any of Luxembourg’s fund regimes. They can also be
created in combination with foreign UCIs — the Luxembourg UCI being the master and the foreign UCI the
feeder and vice versa.
Taxation issues in relation to master-feeder structures are covered in Section 11.3.

A. UCITS
Specific requirements are applicable to master-feeder UCITS structures — i.e., where both the master
and feeder are UCITS.
UCITS are, inter alia, required to meet detailed diversification requirements (see Section 4.2.2.). The
possibility to create a feeder UCITS represents a specific derogation from UCITS investment rules, and
is therefore subject to specific requirements. These are outlined in the remainder of this section.
Master-feeder UCITS structures are covered by Chapter 9 of the 2010 Law.
To be deemed a master-feeder UCITS structure under the 2010 Law, the feeder UCITS must invest at
least 85% of its assets into a single master UCITS. The feeder UCITS may invest up to 15% of its assets
in ancillary liquid assets, financial derivative instruments which may only be used for hedging or, in the
case of investment companies, moveable and immoveable property essential for the direct pursuit of
business (see also Subsection 4.2.2.8.1.VII.).
Possible master-feeder scenario
Country X
Feeder UCITS B

Country X

≤15% of assets
(e.g., liquid assets)

Feeder UCITS A

≤15% of assets
(e.g., liquid assets)

≥ 85%
of assets

Country Y
≥ 85%
of assets

Country Z

Feeder UCITS C

≤15% of assets
(e.g., liquid assets)

≥ 85%
of assets

Master UCITS

A master UCITS cannot itself be a feeder and cannot invest in a feeder UCITS.
The master UCITS and the feeder UCITS can be located in different EU/EEA Member States.
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• Access to information, including:
• How and when the master UCITS provides the feeder UCITS with its constitutional document,
prospectus and Key Investor Information (KII), information on delegation of portfolio management
and risk management functions, and, where applicable, internal operating documents
• The details of constitutional document or bilateral agreement breaches that the master UCITS will
notify to the feeder UCITS, the manner and the timing thereof (see Section 8.7.1.1.)
• Where the feeder UCITS uses financial derivative instruments for hedging purposes, how and
when the master UCITS will provide the feeder UCITS with information about its actual exposure to
financial derivative instruments to enable the feeder UCITS to calculate its own global exposure
• A statement that the master UCITS will inform the feeder UCITS of any other information-sharing
arrangements entered into with third parties, and, where applicable, how they will be made
available to the feeder UCITS
• Basis of investment and divestment by the feeder UCITS, standard dealing arrangements and
events affecting dealing arrangements (see Section 8.7.1.1.)
• Standard arrangements for the audit report
• Changes to standing arrangements
• The applicable law (i.e., the law of the master’s and/or feeder’s home Member State) and that both
UCITS agree to the exclusive jurisdiction of the courts of that Member State
Where both the master UCITS and feeder UCITS are managed by the same management company, the
agreement may be replaced by internal conduct of business rules, which should cover, inter alia:
• Measures to mitigate conflicts of interest that may arise between the feeder UCITS and the master
UCITS, or between the feeder UCITS and other shareholders and unitholders of the master UCITS,
to the extent that these are not sufficiently addressed by the measures applied by the management
company (see Section 6.4.18.)
• Basis of investment and divestment by the feeder UCITS, standard dealing arrangements and events
affecting dealing arrangements (see Section 8.7.1.1.)
• Standard arrangements for the audit report
The prospectus of the feeder UCITS must declare explicitly its status as a feeder UCITS. The prospectus
must include, inter alia, information on the investment objectives and policies of both master UCITS and
feeder UCITS, a summary of the agreement (or internal conduct of business rules) between master UCITS
and feeder UCITS, costs and tax implications as well as an indication of where to obtain the prospectus of
the master UCITS (see also Subsection 10.3.1.J.).
Master UCITS and feeders UCITS may have different depositaries and auditors. Such depositaries and
auditors must enter into information-sharing agreements (see also Section 9.4.6.2.).
An existing UCITS may convert to a feeder UCITS. A feeder UCITS may also change its master UCITS.
Prior to making such changes, the UCITS must inform its shareholders or unitholders and provide certain
information to them including, inter alia, its KII and the KII of the master UCITS. The shareholders or
unitholders will then have 30 days to request the redemption of their shares or units free of charge
(except for divestment costs) (see also Section 3.6.3.).
If any distribution fee or commission is received due to the investment of the feeder UCITS in the master
UCITS (by the feeder UCITS itself, its management company or by any other person acting on behalf of
the feeder UCITS or its management company), this distribution fee or commission should be paid to the
feeder UCITS.
An existing UCITS may become a master UCITS.
A master UCITS should immediately inform the supervisory authority of its home Member State of the
identity of each feeder UCITS that invests in its shares or units. The master UCITS must not charge
subscription or redemption fees to the feeder UCITS.
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Before investing into a master UCITS, the feeder UCITS need to obtain approval from the CSSF. The
master UCITS and feeder UCITS are required to enter into an agreement, inter alia to provide the feeder
UCITS with all documents and information necessary for the feeder UCITS to be able to comply with the
requirements of the 2010 Law. The minimum content is detailed in CSSF Regulation 10-5 and includes,
inter alia:

2

B. SIF
SIF feeder structures are permitted under the SIF diversification rules that specify that SIFs are not
subject to the SIF diversification rules if they invest into target UCIs subject to risk diversification
principles that are at least comparable to those relevant to SIFs (see Section 4.3.).

C. AIF
Under the AIFM Law and the AIFM Directive, an authorized AIFM is permitted to market feeder AIF
to professional investors in the EU/EEA with a passport only if the master AIF is managed by an
authorized EEA AIFM (see Section 12.5.2.1.1.).

2.3.4.2. Co-management and pooling of assets
To ensure efficient portfolio management, and provided the investment policies so permit, the
management of a UCI may decide to co-manage, or pool, certain assets within a single fund vehicle
(intra-pooling) or between two or more Luxembourg fund vehicles (extra-pooling). Cross-border pooling
between fund vehicles domiciled in different national jurisdictions may also be permitted. The assets
being co-managed are commonly referred to as a “pool”. Pooling enables different compartments of a
fund or funds to invest in a pool or several pools of assets. This arrangement is an administrative process
that can reduce portfolio management, administration, and custody costs without changing the legal
rights and obligations of shareholders or unitholders.
The pools are not legal entities and are not directly accessible to investors. Each of the co-managed
funds remains entitled to its specific assets, and responsible for its liabilities. Where the assets of one or
more funds are pooled the assets of the pool attributable to each fund will initially be based on the value
of the assets allocated to the pool. Subsequently, each fund’s portion of the pool will vary according to
withdrawals from and additional allocations to the pool.
Each line item held within the pool, as well as all gains and losses made by the pool, must be allocated to
each fund investing in the pool in accordance with the ratio of the pool each fund is entitled to.
Intra-pooling

}

Underlying
Investments

Umbrella UCI
(SICAV/FCP)

Compartment A Compartment B

}

Pools

}

Fund
vehicle

Extra-pooling
Umbrella UCI 1

Compartment C

Compartment A Compartment B

Umbrella UCI 2

Compartment C

Compartment M Compartment N

*

*

Pool I
(e.g., fixed
income)

Pool II
(e.g.,
equity)

Pool I
(e.g., fixed
income)

Pool II
(e.g.,
equity)

Pool I
Investments

Pool II
Investments

Pool I
Investments

Pool II
Investments

* In the scenario, Compartment C invests 100% in Pool II

The impact of the European Market Infrastructure Regulation (EMIR) should be carefully considered
in the framework of existing and future pooling structures. Whether pools are considered as legal
entities under EMIR will depend on each specific situation.
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Multiple compartment UCIs are permitted to invest in other compartments of the same UCI (cross
investment) as long as certain conditions are met.
Conditions to be met in the case of cross investment
2010 Law UCIs

SIFs/RAIFs

X
X

69

The target compartment does not invest in the investing
compartment

X

X

Not more than 10% of the assets of the target compartment must
be invested in other compartments of the same UCI

X

70

The voting rights of the investing compartment in relation to its
investment into the target compartment are suspended during the
period of investment

X

X

The value of cross investments must not be taken into account in
calculating the net assets in the context of meeting the minimum
net asset requirements

X

X

Such investment is provided for in the:
• Constitutional document
• Prospectus or offering document

X

2.3.6. Creation of a side pocket
Where a UCI or a compartment thereof is invested in illiquid assets, some or all of these assets may, under
certain conditions, be transferred to a side pocket. Side pockets may be created within 2010 Law UCIs,
SIFs and RAIFs. However, a side pocket may only be created within a UCITS in very limited circumstances.
Side pockets may not be used to solve temporary valuation problems.
The two main types of side pocket are:
• A spin-off from an existing share class or unit class to a new share class or unit class
• A spin-off from an existing compartment to a new compartment
On the date of creation of the side pocket, the illiquid assets are allocated to the new share class,
unit class or compartment — the side pocket. The investors of the existing share class, unit class or
compartment receive shares or units in the side pocket on a pro rata basis according to their holding in
the existing share class, unit class, or compartment.
The side pocket is closed to any new subscriptions and suspended for redemptions (and conversions).
The manager is required to manage the assets in the side pocket with the objective of realizing them in
the best interests of, and distributing the proceeds to, investors. Upon the sale of the assets in the side
pocket, its shares or units are redeemed or cancelled.
The fast-track procedure for the creation of a side pocket is outlined in Section 3.8.

69

In practice, for SIFs and RAIFs, such information may also be disclosed in the constitutional document.

70

There is no provision in either the SIF Law or the RAIF Law relating to the 10% limit.
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2.3.5. Cross investment

2

2.4. Specific requirements by regime
This section outlines specific requirements applicable to 2010 Law UCIs, SIFs, RAIFs and ELTIFs.
In addition to the requirements outlined in this Section, UCIs may be subject to specific requirements on:
• Investment rules, covered in Chapter 4
• Portfolio management
• Risk management and valuation, covered in Chapter 7
• Prospectus and issuing document and financial reporting, covered in Chapter 10
• Marketing, covered in Chapter 12
Requirements common to all Luxembourg AIF, including 2010 Law Part II UCIs, SIFs, RAIFs and ELTIFs,
are covered in Section 2.4.4.
Requirements applicable to investment companies that have not appointed a management company (selfmanaged UCITS and internally managed AIF) are covered in Section 6.4.23.

2.4.1. UCIs established under the 2010 Law
2.4.1.1. Definition of a UCI under the 2010 Law
This Section outlines the provisions of the 2010 Law that must be complied with by UCITS and 2010 Law
Part II UCIs.

A. Collective investment of funds
There must be collective investment of funds, which is understood to be the mutual investment of
capital raised from individual investors. Such investments may be made in transferable securities or
other assets; they must be made in compliance with the applicable investment restrictions (UCITS and
2010 Law Part II UCIs are subject to different investment restrictions — see Chapter 4), as well as the
fund documentation (see Chapter 10). The objective of this investment is to generate income or obtain
capital appreciation. Consequently, a UCI may normally not acquire holdings where, beyond seeking
return, the objective is to achieve a position of significant influence or control over the long-term. As
an exception, Part II UCIs that invest in venture capital (see Section 4.2.3.3.) may acquire significant
holdings or control as this is indicative of the nature of such investment policy rather than a desire for
control.

B. Raised from the public
The funds invested collectively must be raised from the public. The public is approached when the
raising of funds is not confined to a restricted circle of investors.

C. Diversification of risk
The investments arising from the collective investment of funds must be made according to the
principle of diversification of risk, to prevent the risk attached to an excessive concentration of
investments (see also Section 4.2.).

2.4.1.2. Promoters and initiators of 2010 Law UCIs
A promoter is required for a 2010 Law Part II UCI that is not managed by a UCITS (Chapter 15)
management company (see Section 1.4.2.A.).
In general, the promoter or initiator is represented in the governing bodies of the UCI, or is a
shareholder of the management company of a common fund.
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The 2010 Law distinguishes between UCITS (set up under Part I of the 2010 Law) and Part II UCIs (set up
under Part II of the 2010 Law). The distinction between UCITS and 2010 Law Part II UCIs is covered in
Section 1.3.

2.4.1.4. Requirements applicable to UCITS (Part I UCI)
In addition to complying with the definition of a UCI in Section 2.4.1.1., a UCITS must:
• Comply with the specific investment and borrowing rules (see Section 4.2.2.)
• Be open-ended — i.e., the shares or units of the UCITS are, at the request of holders, redeemed directly
or indirectly out of the UCITS’ assets
• Have an approved UCITS management company (authorized either under Chapter 15 of the 2010 Law,
or under the UCITS Directive in another Member State), or alternatively in the case of an investment
company, designate itself as “self-managed” and comply with most of the requirements applicable to a
UCITS management company (see Section 2.4.1.5.)
In accordance with Article 3 of the 2010 Law, specifically excluded from Part I are UCIs:
• That are closed-ended (see Section 2.3.)
• That raise capital without promoting the sale of their shares or units to the public within the EU
• The shares or units of which, under their constitutional document, may only be sold outside the EU
(even though they may be listed on the Luxembourg Stock Exchange (LuxSE))
• For which the specific investment and borrowing rules (see Section 4.2.2.) are inappropriate in view of
their investment and borrowing policies

2.4.1.5. Requirements applicable to a self-managed UCITS
As stated in Section 2.4.1.4., a UCITS investment company must either appoint a management company
(that complies with Chapter 15 of the 2010 Law — see Chapter 6) or designate itself as “self-managed”
(all common funds are managed by a management company). The requirements applicable to a selfmanaged investment company as stated in Articles 27 and 39 of the 2010 Law and in CSSF Circular
12/546 may be summarized as follows:
• Minimum capital at date of authorization is EUR 300,000 (see also Section 2.5.)
• The application for authorization must be accompanied by a business plan (program of activity),
setting out, inter alia, the organizational structure of the UCITS (see also Section 3.3.2.)
• It may only manage assets of its own portfolio and may not, under any circumstances, manage assets
on behalf of a third party
A self-managed UCITS must also comply with most of the requirements applicable to a UCITS
management company (see Section 6.4.23.).

2.4.1.6. Delegation by investment companies
A self-managed UCITS investment company must comply with the rules on delegation applicable to a
UCITS management company (see Section 6.4.15.).
2010 Law Part II investment companies are required to comply with the requirements on delegation
similar to those applicable to Chapter 16 management companies (see Subsection 6.4.15.D.). Those
qualifying as full AIFM regime AIF are required to comply with the provisions of the AIFM Law in relation
to delegation (see Section 2.4.4.1.).

2.4.1.7. 2010 Law investment companies exercising voting rights
A 2010 Law investment company that has designated a management company but has not specifically
mandated the management company to exercise the voting rights attached to the instruments held in its
portfolio is required to develop its own strategy for the exercise of voting rights.
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2.4.1.3. Distinction between Part I (UCITS) and Part II UCIs

2

2.4.2. SIFs
2.4.2.1. Objective of a SIF
The primary objective of a SIF must be the collective investment of the funds raised from its investors
while applying the principle of risk diversification.

A. Collective investment of funds
There must be collective investment of funds, which is understood to be the mutual investment of
capital raised from individual investors.

B. Raised from “well-informed investors”71
SIFs can only raise capital from well-informed investors who are able to understand and assess the risks
associated with investment in such a fund. “Well-informed investors” are:
• Institutional investors
• Professional investors
• Other types of investors who have declared in writing that they are well-informed investors, and
meet either of the following criteria:
• They invest a minimum of EUR 125,000
The CSSF has clarified that in the case of co-investment into the SIF by more than one
investor, each investor must invest the minimum amount.
• They have an appraisal from a bank, an investment firm or a management company (all of these
with a European passport) certifying that they have the appropriate expertise, experience and
knowledge to adequately understand the investment made in the SIF
Directors72 and other persons involved in the management of the SIF are exempt from these
requirements.

C. Diversification of risk
The investments of the SIF must be made according to the principle of diversification of risk. See also
section 4.3.

2.4.2.2. Risk management
Risk management requirements applicable to SIFs are covered in Section 7.4.

2.4.2.3. Conflicts of interest
SIFs must be structured and organized in such a way as to mitigate the risk of any conflict of interest,
which may potentially adversely affect the interests of the investors, such conflict of interest being
between the SIF and, where applicable, any person involved in the activities of the SIF or directly or
indirectly related to the SIF. In case of potential conflicts of interest, the SIF is required to protect the
interests of its investors.
CSSF Regulation 15-07 (which repealed CSSF Regulation 12-01) details the conflicts of interest
requirements to be applied by SIFs (those qualifying as internally managed registered AIFM, those
managed by an external registered AIFM, those managed by a non-EU AIFM and those that are non-AIFs).
This Regulation entered into force on 1 February 2016.
For the purpose of identifying potential conflicts of interest whose existence may damage the interests of
the SIF, SIFs must take into account, as a minimum, whether any person involved in the activities of the
SIF, or directly or indirectly linked to the SIF, is in any of the following situations:
• The person is likely to make a financial gain, or avoid a financial loss, at the expense of the SIF
• The person has an interest in the outcome of a service provided to the SIF or to another client, of an
activity carried out for their benefit, or of a transaction carried out on behalf of the SIF or another
client, which is distinct from the interest of the SIF in that outcome
71

The CSSF translates the original French term “investisseurs avertis” as “well-informed investors”.

72

“Directors” means, in the case of public limited companies and cooperatives in the form of a public limited company, the
members of the Board of Directors, in the case of partnerships, the managers or general partner, in the case of private
limited liability companies, the manager(s), and in the case of common funds, the members of the Board of Directors or the
managers of the management company.
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• The person carries on the same activities for the SIF as for one or several clients that are not SIFs
• The person receives or will receive from a person other than the SIF an inducement in relation to the
collective portfolio management activities performed for the benefit of the SIF in the form of monies,
goods or services other than the standard commission or fee for that service
The Regulation requires SIFs to establish, implement and maintain an effective written conflicts of interest
policy that:
• Identifies, in relation to collective portfolio management activities performed by or on behalf of the
SIF, the circumstances that constitute or may potentially give rise to a conflict of interest entailing a
material risk of damage to the interests of the SIF
• Defines the procedures to be followed and the measures to be taken to manage conflicts of interest
The conflicts of interest policy must be proportionate to the organizational structure of the SIF, and to the
nature, scale and complexity of its activities.
Where the SIF belongs to a group, the conflicts of interest policy must take into account the potential
conflicts of interest resulting from the structure and activities of other members of the group. The
conflicts of interest procedures and measures must ensure that persons engaged in activities entailing a
conflict of interest act with a level of independence that is appropriate to the size and activities of the SIF
and of the group to which it belongs and to the extent of the risk of damage to the interests of the SIF.
SIFs are also required to establish, implement and maintain a policy to prevent any relevant person from
entering into personal transactions that may give rise to conflicts of interest.
SIFs are also required to set up an adequate policy to prevent or manage any conflicts of interest resulting
from the exercise of voting rights attached to instruments held.
The Regulation requires SIFs to keep, and regularly update, a record of the types of collective portfolio
management activities performed by or on behalf of the SIF for which a conflict of interest entailing a
material risk of damage to the interests of the SIF has arisen, or may arise.
Where the organizational and administrative arrangements made by the SIF to manage conflicts of
interest are not sufficient to guarantee, with reasonable confidence, that risks of damage to the interests
of the SIF or its investors will be prevented, the Directors must be informed promptly so that they can take
any measure necessary to ensure that the SIF will act in its best interests and those of its investors. The
SIF is required to inform the investors of any such conflicts of interest and explain the measures adopted
by the SIF (see also Section 10.4.4.1.).
SIFs are required to confirm to the CSSF that they have established a conflicts of interest policy in their
application for authorization (see Section 3.3.).
Conflicts of interest requirements applicable to management companies and AIFM are covered in Section
6.4.18.
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• The person has a financial or other incentive to favor the interests of another client or group of clients
over the interests of the SIF

2

2.4.2.4. Delegation
When a SIF or its management company delegates one or more of their own functions to third parties,
such delegation must be made with a view to conducting operations in a more efficient manner and the
following conditions must be complied with:
• The CSSF must be adequately informed of any delegation
• The mandate cannot prevent the effectiveness of supervision of the SIF, and in particular must not
prevent the SIF from acting, or the SIF from being managed, in the best interests of the investors
• When the delegation concerns portfolio management, the following requirements must be met:
• The mandate may only be given to persons or entities that are authorized or registered for the
purpose of asset management and subject to prudential supervision
• In case of delegation to a third country undertaking, there must be cooperation arrangements
between the CSSF and the supervisory authority of the third country
• Where the conditions of the previous bullet point cannot be met, the delegate must be of
sufficiently good repute and sufficiently experienced, and the delegation is subject to the prior
approval of the CSSF
• Portfolio management functions cannot be delegated to the depositary
• When the delegation concerns risk management, the requirements outlined in Section 7.4.4. must
be met
• The Directors of the SIF, or of its management company in case of a common fund, must be able to
demonstrate that:
• The delegate is qualified and capable of undertaking the functions in question
• The delegate was selected with all due care
• The SIF is in a position to monitor effectively the delegated activity, to give further instructions at
any time to the delegate or to withdraw the mandate with immediate effect to protect the interests
of the investors
• The prospectus or offering document of the SIF must list the delegated functions

2.4.3. RAIFs
2.4.3.1. Objective of a RAIF
The sole objective of a RAIF must be the collective investment of the funds raised in assets with the aim
of spreading the investment risks and giving investors the benefit of the results of the management of the
assets.
“Management”, in the context of the RAIF Law, means an activity comprising at least the service of
portfolio management.

2.4.3.2. Investors
Similar to SIFs, the securities, or partnership interests, of RAIFs are reserved to one or several wellinformed investors. A well-informed investor is:
• An institutional investor
• A professional investor
• Any other investor who:
• Has stated in writing that he/she adheres to the status of a well-informed investor, and either:
(i) Invests a minimum of EUR 125,000 in the RAIF, or
(ii) Has an assessment from a credit institution, an investment firm, a UCITS management company
or an authorized AIFM certifying his/her expertise, experience and knowledge to adequately
appraise an investment in a RAIF
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A RAIF must be managed by an authorized AIFM. Unlike a SIF, a RAIF cannot be a non-AIF, nor can it
be managed by a simplified registration regime AIFM. The AIFM may be established in Luxembourg, in
another Member State of the EU, or located in a third country, once the AIFMD passport is available to
that third country.

2.4.3.4. Regulation and supervision
The RAIF itself is not subject to approval or supervision by the CSSF. Given that a RAIF is required to be
managed by an authorized AIFM, it is regulated under the AIFM Law but is only indirectly supervised by
the CSSF through the supervision of its AIFM.

2.4.3.5. Eligible assets and diversification of risk
The RAIF Law provides flexibility with respect to types of investments and does not stipulate specific
investment rules or restrictions.
RAIFs may pursue traditional and alternative investment strategies. However, RAIFs that hold investments
in risk capital (direct or indirect contribution of assets to entities in view of their launch, development
or listing on a stock exchange) may be able to adopt a similar tax regime to that applicable to Sociétés
d’investissement en capital à risque (SICARs)73.
The investments of a RAIF must be made, however, in accordance with the principle of risk spreading
unless the RAIF invests solely in risk capital.

2.4.3.6. Risk management
As all RAIFs are AIFs, the risk management requirements of AIF apply – see Section 7.3.

2.4.3.7. Cross border marketing and management
As a RAIF is managed by an authorized AIFM, it benefits from an EU passport for marketing to
professional investors in the EU. The AIFM Law allows the management of RAIFs in the EU on a cross
border basis. Marketing of RAIFs is discussed further in Chapter 12.
Depositary requirements for RAIFs are discussed in Chapter 9.
The document and reporting as well as audit requirements for RAIFs are discussed in Chapter 10.
The taxation of RAIFs is discussed in Chapter 11.

2.4.4. Requirements applicable to AIF
AIF, including 2010 Law Part II UCIs and SIFs , will either fall into one of the following categories:
• Full AIFM regime:
• AIF managed by an authorized AIFM
• Authorized internally managed AIF
• Simplified AIFM registration regime AIF (i.e., where the AIF assets under management fall below the de
minimis thresholds outlined in Subsection 6.2.2.D.):
• AIF managed by simplified registration regime AIFM
• Simplified AIFM registration regime internally managed AIF
• European Venture Capital Funds (EuVECA) and European Social Entrepreneurship Funds (EuSEF)
• European Long-Term Investment Funds (ELTIF)
All RAIFs are full AIFM regime AIF managed by an authorized AIFM.

73

SICARs are not covered by this publication

2. UCI structures and specificities | 43

UCI structures and specificities

2.4.3.3. Management
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2.4.4.1. Full AIFM regime AIF
AIF managed by authorized AIFM must be managed in accordance with AIFM Directive requirements.
These requirements are implemented in Luxembourg by the AIFM Law.
Internally managed AIF that are in scope of the AIFM Law must also be managed in accordance with AIFM
Law requirements.
AIFM compliance is required when the assets under management of all AIFs managed by an AIFM, or of an
internally managed AIF, exceed certain thresholds (see Subsection 6.2.2.D.).
AIFM requirements are covered in Chapter 6. The specific requirements applicable to authorized internally
managed AIF are covered in Section 6.4.23.
The relevant provisions of the AIFM Law must be applied by full AIFM regime AIF, or the AIFM acting on
their behalf. The provisions include those on:
• Investments in securitization vehicles (see Section 4.5.1.)
• Major holdings and control over portfolio companies (see Section 4.5.2.)
• Risk management, including leverage (see Section 7.3.)
• Delegation of functions (see Section 6.4.15.)
• The depositary of the AIF (see Chapter 9)
• Valuation (see Section 7.6.)
• Information provided to investors (see Chapter 10)
• Marketing (see Chapter 12)
Requirements that must be met by feeder AIF to benefit from the marketing passport are covered in
Subsection 2.3.4.1.C.

2.4.4.2. Simplified AIFM registration regime AIF
AIF managed by simplified registration regime AIFM are impacted by AIFM requirements. Simplified
registration regime AIFM are subject to registration and reporting requirements, which includes, inter alia,
the requirement to provide detailed information to the CSSF on each AIF they manage (see Subsection
6.2.2.E. and Section 6.4.25.).
Simplified AIFM registration regime internally managed AIF are subject to the same registration and
reporting requirements as simplified registration regime AIFM.
Simplified registration regime AIFM and simplified AIFM registration regime internally managed AIF
may choose to “opt-in” under the AIFM Law to benefit from the rights granted to AIFM (in particular
passports). In this case, they must comply with all the provisions of the AIFM Law (see Section 2.4.4.1.).
Simplified registration regime AIFM are required to monitor their assets under management and, when
the assets under management exceed the relevant de minimis threshold on more than a temporary basis,
apply for authorization as an AIFM (see Section 6.4.25.).

2.4.4.3. EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) that are subject to a simplified EU/EEA regulatory regime can benefit
from a “passport” permitting them to market the shares or units of the qualifying European funds they
manage to suitably qualified investors throughout the EU/EEA.
The applicable regimes are:
• Regulation on European Venture Capital Funds (EuVECA)74
• Regulation on European Social Entrepreneurship Funds (EuSEF)75

74

Regulation (EU) No 345/2013 of 17 April 2013 on European venture capital funds.

75

Regulation (EU) No 346/2013 of 17 April 2013 on European social entrepreneurship funds.
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The EuVECA and EuSEF regimes are available to managers of UCIs established in the EU/EEA whose
assets fall below the AIFM Directive threshold of EUR 500 million applicable to managers managing
unleveraged, closed-ended AIF that comply with the organizational requirements and investment rules.
The regimes are also available to internally managed AIF.
In their response of 6 January 2016 to the EU consultation on the review of the EuVECA and EuSEF
Regulations, the Association of the Luxembourg Fund Industry (ALFI) and the Luxembourg Private
Equity and Venture Capital Association (LPEA) stated that they believe that all managers authorized
under the AIFMD should be able to manage, name and market their EuVECA and EuSEF compliant
vehicles as EuVECA and EuSEF respectively, irrespective of whether they are above the thresholds
and/or also manage non-EuVECA/EuSEF vehicles.
They further clarified that a EuSEF can be structured as an open-ended fund.
The two new regimes are voluntary. If a manager chooses not to meet the requirements of one of the
regimes and not to benefit from one of the passports, the Regulations do not apply; existing national rules
and general EU rules continue to apply.
The managers of EuVECA and EuSEF are covered in Section 6.4.26.
The applicable investment restrictions are covered in Section 4.6.
The information to be disclosed to investors before they invest is covered in Section 10.3.6.
The annual reporting requirements are covered in Section 10.5.4.
The marketing of EuVECA and EuSEF is covered in Section 12.6.3.
The audit requirements are covered in Section 10.5.4.

2.4.5. ELTIF
On 29 April 2015, the European Parliament and the Council of the European Union adopted Regulation
(EU) 2015/760 that created the European long-term investment fund (ELTIF). The purpose of this
regulation is to boost European long-term investments in the real economy. The Regulation entered into
force on 8 June 2015 and became applicable in Member States from 9 December 2015.
Following ESMA’s final report on draft technical standards under the ELTIF regulation of June 2016,
Commission Delegated Regulation (EU) 2018/480 of 4 December 2017, entering into force on 12
April 2018, supplemented Regulation (EU) 2015/760 with regard to regulatory technical standards
on financial derivative instruments solely serving hedging purposes, sufficient length of the life of the
European long-term investment funds, assessment criteria for the market for potential buyers and
valuation of assets to be divested, and the types and characteristics of the facilities available to retail
investors, by setting out:
• The criteria for establishing circumstances in which the use of financial derivative instruments
solely serves for hedging purposes
• The circumstances in which the life of an ELTIF is considered sufficient in length
• The criteria for the assessment of the market for potential buyers
• The criteria for the valuation of the assets to be divested
• Specifications on the facilities available to retail investors
Following discussion with the European Commission, ESMA is postponing the delivery of its ELTIF
RTS on the cost disclosure information which must be included in the ELTIF’s prospectus, in order
to take into account the work being undertaken on cost disclosures for PRIIPs (Package Retail and
Insurance-based Investment Products).
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The regimes create labels (“designations”) for investment funds investing primarily in small and medium
sized enterprises (SMEs) and offer their managers “passports” enabling them to market their EuVECA and
EuSEF to suitably qualified investors throughout the EU/EEA.
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A. Authorization and investors
Only EU AIFs will be eligible to apply for and to be granted authorization as an ELTIF. ELTIFs may be
marketed to retail and professional investors.

B. Eligible investments
Eligible investments of an ELTIF include:
• Eligible investment assets, being:
• Equity or quasi-equity instruments
• Debt instruments issued by a qualified portfolio undertaking76
• Loans granted by the ELTIF to a qualifying portfolio undertaking77 with a maturity no longer than
the life of the ELTIF
• Units or shares of one or several other ELTIFs, EuVECAs and EuSEFs provided that those ELTIFs,
EuVECAs and EuSEFs have not themselves invested more than 10% of their capital in ELTIFs
• Direct holdings or indirect holdings via qualified portfolio undertakings78 of individual real assets
with a value of at least EUR 10,000,000 or its equivalent in the currency which, and at the time
when, the expenditure is incurred
• Assets eligible for UCITS (see Section 4.2.2.3.)
An ELTIF is not permitted to:
• Short sell assets
• Take direct or indirect exposure to commodities
• Enter into securities lending, securities borrowing, repurchase transactions, or any other agreement
that has an equivalent economic effect and poses similar risks, if thereby more than 10% of the assets
of the ELTIF are affected
• Use financial derivative instruments, except for hedging purposes of the ELTIF’s other investments
Commission Delegated Regulation (EU) 2018/480 defines hedging and the circumstances under
which it can be used in the ELTIF context.

C. Conflicts of interest
An ELTIF is not permitted to invest in an eligible investment asset in which the manager of the ELTIF
has or takes a direct or indirect interest, other than by holding units or shares of the ELTIFs, EuVECAs,
or EuSEFs that it manages.

D. Composition and diversification requirements
An ELTIF must comply with the following diversification requirements:
• An ELTIF must invest at least 70% of its capital in eligible investment assets
• An ELTIF should invest no more than:
• 10% of its capital in instruments issued by, or loans granted to, any single qualifying portfolio
undertaking
• 10% of its capital directly or indirectly in a single real asset

76

A qualified portfolio undertaking is defined by Regulation (EU) 2015/760 as a portfolio undertaking other than a collective
investment undertaking that fulfils the following requirements: (i) it is not a financial undertaking, (ii) it is an undertaking
that is not admitted to trading on a regulated market or on a multilateral trading facility; or is admitted to trading on a
regulated market or on a multilateral trading facility and at the same time has a market capitalization of no more than EUR
500,000 000, and (iii) it is established in a Member State, or in a third country provided that the third country is not a highrisk and non-cooperative jurisdiction identified by the Financial Action Task Force and that the third country has signed an
agreement with the home Member State of the manager of the ELTIF and with every other Member State in which the units
or shares of the ELTIF are intended to be marketed to ensure that the third country fully complies with Article 26 of the
OECD Model Tax Convention on Income and Capital and ensures effective exchange of information in tax matters, including
any multilateral tax agreements.

77

Idem.

78

Idem.
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• 10% of its capital in units or shares of any single ELTIF, EuVECA or EuSEF
• 5% of its capital in assets eligible to UCITS (see Section 4.2.2.3.)
An ELTIF may raise the 5% limit to 25% where bonds are issued by a credit institution that
has its registered office in a Member State and is subject by law to special public supervision
designed to protect bond holders.
• The aggregate value of units or shares of ELTIFs, EuVECAs and EuSEFs in an ELTIF portfolio should
not exceed 20% of the value of the capital of the ELTIF
• The aggregate risk exposure to a counterparty of the ELTIF from OTC derivative transactions,
repurchase agreements, or reverse repurchase agreements should not exceed 5% of the value of
the capital of the ELTIF
• Companies that are included in the same group for the purpose of consolidated accounts should
be considered as a single qualifying portfolio undertaking or a single body for the purpose of
calculating the diversification limits

E. Concentration requirements
An ELTIF cannot acquire more than 25% of the units or shares of a single ELTIF, EuVECA or EuSEF.
An ELTIF should comply with the concentration limits set out in the last bullet point of Section 4.2.2.4.
with respect to its holdings in assets eligible for UCITS.

F. Borrowing requirements
An ELTIF may borrow cash provided that such borrowing fulfils the following conditions:
• It represents no more than 30% of the value of the capital of the ELTIF
• It serves the purpose of investing in eligible investment assets, except for loans referred to in
Subsection 2.4.5.B.
• It is contracted in the same currency as the assets to be acquired with the borrowed cash
• It has a maturity no longer than the life of the ELTIF
• It encumbers assets that represent no more than 30% of the value of the capital of the ELTIF

G. Redemption policy
Investors will not be able to request redemption of their shares or units in an ELTIF before the end of
its life unless certain conditions are met.
The marketing of ELTIFs is discussed in Chapter 12.
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An ELTIF may raise both of the above 10% limits to 20% provided that the aggregate value of
the assets held by the ELTIF in qualifying portfolio undertakings and in individual real assets in
which it invests more than 10% of its capital does not exceed 40% of the value of the capital of
the ELTIF.
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2.5. Minimum capital
UCITS with a management company, 2010 Law Part II UCIs, SIFs and RAIFs must have a minimum capital/
net assets of EUR 1,250,000, which must be achieved within six months of the date of authorization in
the case of 2010 Law UCIs and 12 months in the case of SIFs and RAIFs.
For a self-managed SICAV under Part I of the 2010 Law, the minimum capital at the date of authorization
is EUR 300,000. Internally managed AIF that are full AIFM regime AIF must have an initial capital of EUR
300,000.
Measures are to be taken when the capital of the UCI falls below one-fourth and two-thirds of the
minimum capital (see also Section 3.10.1.).
Any share premium paid in addition to the subscribed capital is taken into account to compute the
minimum capital requirements.
The shares or units of an investment company must be fully subscribed. Those of a 2010 Law SICAV must
be fully paid up. However, in the case of a SIF or RAIF investment company, only 5% of the amount of the
subscription per share or unit has to be paid up. This will enable structures such as private equity funds to
make capital calls over a period of time.

2.6. Requirements applicable to specific types of UCIs
Types of UCIs subject to specific requirements include:
• Money market funds (MMFs), which are currently subject to guidelines defining the requirements to be
met for investment funds to be labeled as MMF (see Section 2.6.1.)
• UCITS exchange traded funds (ETFs), which are subject to specific rules and disclosure requirements
and must meet additional requirements in relation to the protection of investors dealing on a
secondary market (see Section 2.6.2.)
• Index tracking UCITS, which are subject to disclosure and reporting requirements (see Section 2.6.3.)
• UCIs using efficient portfolio management (EPM) techniques such as securities lending and currency
hedging transactions, which are subject to specific rules (see Section 4.2.2.6.) and disclosure
requirements (see Chapter 10) on the use of such techniques
• UCITS using financial derivative instruments (FDIs), including, inter alia, financial indices, which are
subject to specific rules (see Subsection 4.2.2.3.F.) and disclosure requirements (see Chapter 10)
• Structured UCITS, which are subject to specific disclosure requirements (see Section 2.6.6.)
• Hedge funds, which are subject to specific requirements (see Section 2.6.7)
• Real estate funds, which are subject to specific requirements (see Section 2.6.8.)
• Private equity funds, which are subject to specific requirements (see Section 2.6.9.)
See also Appendix I.3. on the types of UCIs.

2.6.1. Money market funds (MMFs)
MMFs set up prior to 21 July 2018 are currently subject to ESMA’s (European Securities and Markets
Authority, previously CESR’s79) Guidelines on a common definition of European money market funds
issued in May 2010.
ESMA’s guidelines set out a two-tiered approach for a definition of a European money market fund (MMF):
• Short-term money market funds
• Money market funds

79

The Committee of European Securities Regulators (CESR) became the ESMA on 1 January 2011.
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Requirements applicable to MMF
Short-term MMF
Objective
Type of net asset
value (NAV)
NAV calculation
frequency

MMF

The primary investment objective must be to maintain the principal of the fund and to
provide a return in line with money market rates.
Constant (CNAV) or variable (VNAV)

Variable (VNAV)

Daily NAV and price calculation and daily subscription and redemption of units. A nonUCITS money market fund marketed solely through employee savings schemes and to a
specific category of investor that is subject to divestment restrictions may provide weekly
subscription and redemption opportunities to investors in accordance with its home
Member State regulation.

Eligible assets

See Section 4.7.

ESMA’s guidelines apply both to UCITS and non-UCITS MMF. Other money market-type funds can continue
to be authorized but cannot use the money market fund label since the introduction of the guidelines.
Non-UCITS MMF must ensure that the liquidity and valuation of the portfolio is assessed on a UCITSequivalent basis.
An MMF must indicate in its prospectus and, in the case of a UCITS, in its Key Investor Information (KII)
document whether it is a short-term money market fund or a money market fund. In both cases, specific
disclosure is required to draw attention to the difference between the MMF and investment in a bank
deposit. It should be clear, for example, that an objective to preserve capital is not a capital guarantee.
A money market fund must provide to investors appropriate information on the risk and reward profile of the
fund so as to enable investors to identify any specific risks linked to the investment strategy of the fund.
On 22 August 2014, ESMA issued its opinion on the review of CESR’s Guidelines on a common definition
of European money market funds. Following this, ESMA concluded that the guidelines had the potential
to trigger sole or mechanistic reliance on credit ratings. The purpose of this opinion was to explain
how national competent authorities should apply the modifications set out in the opinion report when
monitoring the application of the CESR guidelines by the relevant financial market participants. The CSSF
implemented the amendments introduced by ESMA’s opinion for UCIs and SIFs via its Circular 14/598
issued on 2 December 2014.
On 30 June 2017, the final text of Regulation (EU) No 2017/1131 of the European Parliament and
of the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union (the “MMF Regulation”). The regulation applies from 21 July 2018 for funds set up
on or after this date. By 21 January 2019, existing funds and compartments that qualify as money
market funds as per the definition set out in article 1 of the Regulation must submit an application to
their competent authorities.
The Regulation stipulates that money market funds must be set up as one of the following types:
• A variable net asset value (“VNAV”) money market fund
• A public debt constant net asset value (“CNAV”) money market fund
• A low volatility net asset value (“LVNAV”) money market fund
It also foresees two categories of MMFs:
• Standard MMFs
• Short-term MMFs
As described in the Regulation, a UCITS or an AIF is permitted to use the designation “money market
fund” in relation to itself or the units or shares it issues only where the UCITS or the AIF has been
authorized in accordance with the Regulation. In addition, no collective investment undertaking can
be established, marketed or managed in the European Union as a money market fund unless it has
been authorized in accordance with the Regulation. Such authorization is valid for all Member States.
The Regulation applies to UCITS and AIF. It lays down detailed requirements on MMF eligible assets,
investment policies and risk management, valuation rules, specific requirements for public debt
CNAV MMFs and LVNAV MMFs, rules in relation to external support, and transparency requirements.
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Both short-term money market funds and money market funds must comply with general guidelines and
also have to comply with specific guidelines relating to their category.
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In summary, the Regulation provides that inter alia:
• CNAV MMF will invest 99.5% of their assets in public debt instruments
• Standard MMF can only be VNAV money market funds
• The three types of MMF can be short-term MMF
• MMF will be required to diversify their portfolios, invest in high quality assets, follow strict liquidity
and concentration requirements, and have sound stress testing processes in place. As such MMF
will be subject to strict eligible asset rules and diversification rules (see Section 4.7.2.) and risk
management procedures (see Section 7.6.5.)
• Assets of MMF should be valued at least once a day using mark-to-market whenever possible
• Managers of CNAV MMFs and LVNAV MMFs must establish and apply rigorous liquidity
management procedures for ensuring weekly liquidity thresholds applicable to such funds
including application of liquidity fees and redemption gates in certain circumstances to stem
sudden outflows
• Weekly reporting should be made to investors on the maturity breakdown of the portfolio, net
yield, weighted average life and maturity of the portfolio, credit profile, and details of the top ten
investments of the MMF

On 10 April 2018, the European Commission published a Delegated Regulation, amending
and supplementing the MMF Regulation with regard to simple, transparent and standardised
securitisations and asset-backed commercial papers, requirements for assets received as part of
reverse repurchase agreements and credit quality assessment methodologies. This Regulation
followed ESMA’s Final Report on technical advice, draft implementing technical standards and
guidelines under the MMF Regulation, issued on 13 November 2017.
The Delegated Regulation provides updates with respect to:
• Quantitative and qualitative liquidity requirements of assets received as part of a reverse
repurchase agreement
• Criteria for:
• The validation of internal credit quality assessment methodologies
• Quantifying credit risk, and the relative risk of default of the issuer and of the instrument in
which the MMF invests
• E
 stablishing qualitative indicators in relation to the issuer of the instrument in which the MMF
invests
• E
 stablishing qualitative credit risk indicators in relation to the issuer of instruments in which
the MMF invests
• Overrides of outputs of an internal credit quality assessment methodology
• Material changes
• Quantitative and qualitative credit quality requirements for liquid transferable securities or money
market instruments, other than those that fulfil the requirements set out in Article 10 of the MMF
regulation, received as part of a reverse repurchase agreement
On 21 March 2018, ESMA published its Guidelines on stress test scenarios under Article 28 of
the MMF Regulation, in which they established common reference parameters of the scenarios
to be included in the stress tests, taking into account the factors specified in Article 28(1) of the
MMF Regulation. These Guidelines apply to National Competent Authorities and to MMFs and their
managers.
On 17 April 2018, the European Commission published Commission Implementing Regulation (EU)
2018/708 laying down implementing standards with regard to the template to be used by managers
of money market funds when reporting to competent authorities as stipulated by Article 37 of
Regulation (EU) 2017/1131 of the European Parliament and of the Council (the MMF Regulation).
This implementing Regulation was based on ESMA’s Final Report on technical advice , draft
implementing technical standards and guidelines under the MMF Regulation, issued on 13 November
2017.
For 2010 Law UCIs, a reduced tax rate is applicable in the cases described in Section 11.3.2.2.2.
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UCITS exchange traded funds (ETF) are subject to ESMA’s Guidelines on ETFs and other UCITS issues, as
amended. The amended version of the guidelines modifies the original provision on diversification of the
collateral received by UCITS in the context of the efficient portfolio management techniques and OTC
financing derivative transactions.
With respect to UCITS ETFs80 these guidelines require:
• Use of the “UCITS ETF” identifier in the sub-fund/fund name, constitutional document, prospectus, KII,
and marketing communications. This English identifier should be used independently of the language
of the document. The identifiers “UCITS ETF”, “ETF”, or “exchange-traded fund” cannot be used by
other UCITS
• Prospectus, KII, and marketing communication disclosure on the policy on portfolio transparency and
where information on the portfolio and the indicative net asset value (iNAV) can be obtained
• Prospectus disclosure on how the iNAV is calculated and the frequency of calculation
• Prospectus, KII, and marketing communication disclosures for an actively-managed UCITS ETF:
• Specific statement of fact that it is actively managed
• Strategy to meet the stated investment policy, including any intention to outperform an index
• Treatment of secondary market investors:
• Inclusion of a warning in the prospectus and marketing communications, to the effect that shares or
units purchased on the secondary market are generally not redeemable from the ETF
• Providing secondary market investors with the possibility to sell their shares or units back to the
ETF in case the stock exchange value of the shares or units of the ETF varies significantly from the
NAV (e.g., in case of market disruption)
Disclosure requirements are covered further in Chapter 10.
CSSF Circular 14/592 implemented the amended version of the guidelines dated August 2014.

2.6.3. Index-tracking UCITS
For index-tracking UCITS, ESMA’s Guidelines on ETFs and Other UCITS issues, as amended, require:
• Prospectus disclosure on the description of the index, including a link to information on its underlying
components, how the index will be tracked and implications in terms of exposure to the underlying
index and counterparty risk, anticipated tracking error (in normal market conditions), and factors
impacting the ability of the UCITS to track the performance of the index. The prospectus can direct
investors to a website where the exact compositions of indices are published
• Summary KII disclosure on how the index will be tracked and implications in terms of exposure to the
underlying index and counterparty risk
• Annual and semi-annual report disclosure on actual tracking error, explanation of any divergence with
anticipated tracking error, and annual tracking difference
For index-tracking leveraged UCITS, the guidelines require:
• Compliance with the limits and rules on global exposure, either through the commitment or VaR
approach
• Prospectus disclosure and KII disclosure, in summary form, on the leverage policy, associated costs
and risks, impact on returns, impact of any reverse leverage (short exposure), and description of how
the performance may differ significantly from the multiple of the index over the medium to long term
Disclosure requirements are covered further in Chapter 10 and global exposure is covered in Section 7.2.

2.6.4. UCIs using efficient portfolio management (EPM)
techniques
UCIs using efficient portfolio management (EPM) techniques, such as securities lending and currency
hedging transactions, are subject to specific rules (see Section 4.2.2.6.) and disclosure requirements
(see Chapter 10).

80

A UCITS ETF is a UCITS at least one share or unit class of which is traded throughout the day on at least one regulated
market or Multilateral Trading Facility with at least one market maker, which takes action to ensure that the stock exchange
value of the shares or units does not significantly vary from the shares or units’ net asset value and where applicable the
indicative Net Asset Value (iNAV).
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2.6.5. UCITS using financial derivative instruments (FDIs)
UCITS using financial derivative instruments (FDIs), including, inter alia, financial indices, are subject to
specific rules (see Subsection 4.2.2.3.F.) and disclosure requirements (see Chapter 10).

2.6.6. Structured UCITS
Structured UCITS are defined as UCITS that provide investors, at certain predetermined dates, with
algorithm-based payoffs that are linked to the performance or to the realization of price changes or other
conditions, of financial assets, indices or reference portfolios or UCITS with similar features. They include
capital-protected and guaranteed UCITS.
Structured UCITS are subject to specific requirements in relation to risk management (see Section 7.2.),
the prospectus (see Section 10.3.1.), and the KII ( see Section 10.3.2.).

2.6.7. Hedge funds
Hedge funds under Part II of the 2010 Law are subject to specific requirements in relation to:
• Investments rules for hedge funds (see Section 4.2.3.2.) and futures contracts and/or options UCIs
(see Section 4.2.3.4.)
• Prospectus for hedge funds (see Section 10.3.1.1.) and futures contracts and/or options UCIs
(see Section 10.3.1.3.)
• Financial reporting for futures contracts and options UCIs (see Section 10.5.1.2.)
Full AIFM regime AIF using a prime broker are subject to specific requirements (see Section 9.8.) and to
disclosure requirements (see Section 10.3.3.).

2.6.8. Real estate funds
Real estate UCIs under Part II of the 2010 Law are subject to specific requirements in relation to:
• Investments rules (see Section 4.2.3.5.)
• Prospectus (see Section 10.3.1.4.)
• Financial reporting (see Section 10.5.1.3.)

2.6.9. Private equity funds
Venture capital UCIs under Part II of the 2010 Law are subject to specific requirements in relation to:
• Investments rules (see Section 4.2.3.3.)
• Prospectus (see Section 10.3.1.2.)
• Financial reporting (see Section 10.5.1.1.)
Full AIFM regime AIF are subject to specific requirements on major holdings and control over portfolio
companies (see Section 4.5.2.).
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Alternative assets are often held through holding vehicles, typically holding companies (often referred to
as special purpose vehicles — “SPVs” or special purpose entities). Such holding vehicles may be owned
either exclusively by the AIF or its AIFM on its behalf, or as joint ventures, for example with other AIF.
Typically, holding vehicles are used in AIF structures to hold assets such as:
• Real estate properties for real estate AIF
• Unlisted companies for private equity AIF
Other non-AIF vehicles may also be used in conjunction with AIF may for other purposes — for example, to
structure investments into AIF.
Luxembourg vehicles used in conjunction with AIF include commercial companies, referred to as
SOPARFIs, and securitization vehicles. This section provides a brief description of these vehicles.
SOPARFIs and securitization vehicles are not covered in detail in this Technical Guide.

2.7.1. SOPARFIs
SOPARFI (Société de Participations Financières) is the name usually given to Luxembourg companies
whose main corporate purpose is the holding of participations in other companies. The SOPARFI is not a
specific vehicle or regime; like other Luxembourg companies it is subject to the 1915 Law, as amended.
SOPARFIs play a central role in the structuring of cross-border transactions.
SOPARFIs are fast and inexpensive to incorporate. SOPARFIs are unregulated vehicles that can be set up
in any Luxembourg corporate form; the most common corporate forms are the public limited company
and the private limited liability company.
SOPARFIs are not subject to risk spreading requirements or restricted to any specific types of
investments.
The taxation of SOPARFIs is covered in Subsection 11.3.3.3.A.

2.7.2. Securitization vehicles
Securitization vehicles (special purpose vehicles) acquire receivables or bear risks associated with
commitments taken or activities carried out by third parties and, in exchange, issue securities whose
return is directly linked to the risks borne.
Luxembourg securitization vehicles are also occasionally used in combination with AIFs.
The Law of 22 March 2004 on securitization, as amended (the Securitization Law), provides a legal
framework for securitization. It offers initiators flexibility to develop workable and efficient structures for
securitization transactions.
Luxembourg securitization vehicles may be regulated by the CSSF or unregulated where the securitization
vehicle does not make more than three issuances of securities to the public during the year.
The Securitization Law offers investors a very flexible regime for securitization vehicles, a high level of
protection and legal certainty as well as a tax-neutral treatment in Luxembourg. Under the Securitization
Law, any tangible or intangible asset or activity with a reasonably ascertainable value or predictable
future stream of revenues can be securitized. Securitization structures can range from traditional to the
most innovative (e.g., such as simple repackaging, term transactions, and commercial paper conduits).
Luxembourg securitization vehicles can either be set up as corporate entities (sociétés de titrisation),
or funds with no legal personality managed by a management company (fonds de titrisation). These
can be set up as single or multi-compartment vehicles; each compartment can issue several tranches
of securities. The assets of each compartment can be segregated (the protected cell concept). A single
securitization vehicle can be established to carry out an entire securitization transaction, or separate
securitization vehicles can be established — one to acquire the assets or bear the risks, and another to
issue securities to the investors. Multiple layer securitization structures with two or more acquisition or
issuing vehicles can be created to optimize the risk spreading.
A reference to the Securitization Law in the constitutional documents should be sufficient to enable the
entity to benefit from the provisions of Luxembourg’s securitization regime.
The taxation of Luxembourg securitization vehicles is covered in Subsection 11.3.3.3.B.
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2.7. Vehicles used in conjunction with AIF
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This Chapter describes the procedures to be followed when setting up or amending a UCI in Luxembourg,
as well as ongoing supervisory requirements. This Chapter also sets out requirements and considerations
for conversions and mergers of UCIs, the fast-track authorization procedure for the creation of a side
pocket, transfer of foreign UCIs to Luxembourg and liquidation of UCIs and compartments, as well as
dormant compartments.
In addition, conversions and mergers of UCIs should be considered not only from a regulatory perspective
(covered in this Chapter) but also from an expenses and taxation perspective (see Chapter 11).

3.2. Pre-launch considerations
UCITS, 2010 Law Part II UCIs and SIFs must obtain authorization from the CSSF prior to launch.
RAIFs are supervised indirectly under the AIFMD but are not subject to direct approval or supervision by
the Commission de Surveillance du Secteur Financier (CSSF). A RAIF must be managed by an authorized
AIFM. As such, a RAIF is indirectly supervised through the prudential supervision carried out by the
competent authority of its AIFM.
In practice, a large amount of preparatory work is performed by the sponsor, initiator, promoter,
management company (if applicable and already existing), professional advisors and main service
providers before submission of the application for authorization of a UCI.
Typically, such work carried out prior to authorization will deliberate and decide upon, inter alia:
Investment policy

Fee structures

Fund information

Distribution
strategy

Fund structuring

Key fund pre-launch considerations

Valuation &
accounting

Operations

Governance

Service providers

Controls

The fund management options, including appointing an existing management company, setting up a new
management company, or setting up a self-managed UCITS or an internally managed AIF, are covered in
Section 1.4.3. and Chapters 2 and 6.
The costs associated with the set-up of a UCI are outlined in Section 11.2.

3.3. Authorization
A Luxembourg UCI or its management entity acting on its behalf is required to submit an application for
authorization to the CSSF and obtain authorization before commencing activities. This section describes
the authorization process and the required information and documents to be provided in the application
for authorization.
In addition, an AIF, including 2010 Law Part II UCIs and SIFs, will either be a full AIFM regime AIF or a
simplified AIFM registration regime AIF. Where the AIF has not appointed a management entity (i.e., an
internally managed AIF), it will also be required to obtain authorization as an AIFM, or will be subject to
registration as a simplified AIFM registration regime AIF. For further information, see Section 2.4.4.
A RAIF is not required to obtain authorization from the CSSF. The authorized AIFM of a RAIF may
be established in Luxembourg or in another Member State of the EU. The AIFM will need to obtain
authorization from its competent authority.
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3.1. Introduction
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3.3.1. Authorization process
The authorization process for setting up a new UCI or a new compartment of an existing UCI can be
summarized as follows:

The authorization process
Initial
submission

Acknowledgement

Examination

Completion
of examination

Final
documents

Registration

UCI

Main documents
exchanged

CSSF

•

Initial
Acknowledgement
submission
of request for
authorization
including:
• Application
form
• Required
information
and draft
documents

•
•

Comments
Requests
for further
information
or supporting
documents

Final documents

Registration on official
list and issuance of:
• Accreditation
letters
• Attestations
• Visa-stamped
prospectus or
offering document
• Identification codes

Initial submission to the CSSF of request for authorization
The request for authorization is submitted in the form of an application file which should include:
• Application form for the set up of a UCI
The CSSF requires that the form “Application questionnaire to set up a UCITS”, available on its
website, is completed when submitting an application to set up a UCITS to the CSSF for approval.
For 2010 Law Part II UCIs and SIFs the following form should be used “UCI-PART II/SIF Application
questionnaire to set up an undertaking for collective investment”.
• Required information and draft documents (see Section 3.3.2.)
The application file should be submitted via either:
• The secured e-file system
e-file (e-file.lu) is a communication platform for the transmission of data, documents and
regulatory and statistical reports between financial institutions and the Luxembourg authorities
(see also Section 10.9.1.).
• E-mail
For applications for approval to set up a UCITS, files sent via e-mail (setup.uci@cssf.lu), a
nomenclature specified in the “Documents” tab of the application form “Application questionnaire
to set up a UCITS” has to be followed to name the email and attachments.
The CSSF recommends applicants to file an application only once all components of the project
are available in final draft form.
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The CSSF will acknowledge receipt of the application file within two working days and indicate the
officer in charge of examining the application.
• Transmission of comments and, where relevant, further requests of information or documents after
initial examination
Within 10 working days of its acknowledgment of the receipt of the authorization application, the CSSF
will provide feedback to the applicant (or contact person designated in the application form). The CSSF
may:
• Make comments on the information and documents transmitted
• Require further information and/or supporting documents to complete the file or explain specific
considerations of the application
This phase may be repeated until the CSSF is fully satisfied with the information and documentation
submitted.
In case the applicant does not respond to requests for additional information from the CSSF within a
reasonable period of time not exceeding three months, the CSSF will contact the applicant to clarify
whether the application is to be continued or withdrawn. ➢
• Completion of examination phase
Once the CSSF informs the applicant about the completion of the examination phase of the application,
changes of scope or alterations of the last draft versions of constitutional documents on the basis of
which the examination has been completed are no longer permitted.
Any such alterations at this stage will result in the application returning to the examination phase.
• Submission of final version of compulsory documents
The applicant transmits to the CSSF the final clean version of the required documents as agreed
upon and retained during examination. Prospectuses or offering documents have to be submitted in
accordance with the requirements of CSSF Circular 08/371 of 5 September 2008 on the electronic
transmission of prospectuses and financial reports of UCIs to the CSSF (see Section 10.9.1.). The
constitutional document and agreements have to be submitted in signed form.
• Registration on the official list
Upon satisfactory receipt of all required documents as requested, the CSSF will proceed with the
registration of the UCI on the relevant official list. 2010 Law UCIs and SIFs are entered by the CSSF on
official lists which are published on the website of the CSSF and in the official gazette (the Mémorial).
In parallel, the CSSF will, within five working days:
• Issue, where applicable, the official authorization letter, the related attestations (for UCITS), and
identification codes
• Register the documentation
• Return a visa-stamped version of the prospectus or offering document previously submitted via the
e-file system
Authorization procedures specifically relating to European money market funds (MMFs) are
outlined in Section 3.3.3.
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• Acknowledgement of receipt of the application file
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3.3.2. Required information and draft documents
The application file submitted to the CSSF must include the application form and the following information
and documents in English, French or German (all documents in one language only):
• Draft constitutional document: management regulations (common funds) or articles of incorporation
(investment companies) (see Section 10.2.)
• Draft prospectus for 2010 Law UCIs (see Section 10.3.1.) or offering document for SIFs (see Section
10.3.4.)
• Draft key investor information (KII) document for UCITS (see Sections 10.3.2.)
• Information on the members of the governing body (see Chapter 5) and senior management (where
applicable — see also Chapter 6) including:
• Name and position
• Curriculum vitae (up-to-date, including place and date of birth, dated and signed, CSSF template
optional)
• Declaration of honor (CSSF template required)
• Extract of criminal record (or affidavit only if criminal record extract cannot be obtained)
• Information on:
• Management company (if applicable)
• Draft articles of incorporation of the general partner, if the UCI is structured as a limited partnership
• Structure of the investment company, including a program of activity and human and technical
infrastructure for self-managed investment companies (see also Section 6.4.23.)
• Information on the promoter of 2010 Law Part II UCIs which are not managed by a Chapter 15 (UCITS)
management company including:
• Contact details
• Description
• Organization chart of the group
• Track record and relevant experience
• List of authorized activities
• Certificate from supervisory authority and audited financial reports of the last three years (where
available)
• Information on:
• Portfolio manager and investment adviser, including certificate from supervisory authority and
audited financial reports of the last three years (where available)
• Administration (see Chapter 8)
• Depositary (see Chapter 9)
• Auditor (see Section 10.5.10.)
• Other delegates (see also Sections 2.4.1.6., 2.4.2.4., and 6.4.15.)
• Draft contracts:
• Depositary
• Central administration
• Domiciliation agent
• Portfolio management
• Investment advisory
• Global distribution
• Auditor (mandate acceptance letter)
• Any other relevant contracts
• Description of investment policy (for each compartment):
• NAV calculation frequency
• Portfolio manager and/or investment adviser
• Investment policy
• Use of financial derivative instruments (FDIs) (see Chapter 4)
• Use of efficient portfolio management (EPM) techniques (see Chapter 4)
• Strategy
• Countries of distribution
• Target investors
• For UCITS:
• Global exposure calculation method (see Section 7.2.)
• Names of share or unit classes
• Range of synthetic risk and reward indicator (SRRI) (see Section 10.3.2.1.)
• Information on value-at-risk (VaR) approach (if applicable) (see Section 7.2.)
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The CSSF does not require a promoter (see also Subsection 1.4.2.A.) for:
• UCITS
• 2010 Law Part II UCIs which are managed by a Chapter 15 (UCITS) management company
• SIFs
In practice, the application for authorization of a SIF should also include information on the initiator:
• Information on the identity of the initiator
• Evidence of authorization/regulation of the initiator (such as a certificate from the supervisory
authority), if any
• Audited financial reports of the initiator (where available); where audited financial statements are
not available, the CSSF will expect information on the track record of the initiator
The CSSF will not perform detailed checks on the status or financial position of the portfolio manager,
this being left to the due diligence of the investors.

3.3.3. Authorization for European money market funds
On 30 June 2017, the final text of Regulation (EU) 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union. The Regulation applies from 21 July 2018 for funds set up on or after this date.
By 21 January 2019, existing funds and compartments that qualify as money market funds
(“MMF”) as per the definition set out in article 1 of the Regulation must submit an application to
their competent authorities, together with all documents and evidence necessary to demonstrate
compliance with the Regulation. Funds and compartments created on or after 21 July 2018,
wishing to qualify as MMFs, must immediately apply for authorization as MMFs meeting the relevant
requirements set out below.
The MMFs must be set up as one of the following types:
• A variable net asset value (“VNAV”)
• A public debt constant net asset value (“CNAV”)
• A low volatility net asset value (“LVNAV”)
As described in the Regulation, a UCITS or an AIF may use the designation “money market fund” or
“MMF” in relation to itself or the units or shares it issues only where the UCITS or the AIF has been
authorized in accordance with the Regulation. In addition, no UCI may be established, marketed
or managed in the European Union as a MMF unless it has been authorized in accordance with the
Regulation. Such authorization will be valid for all Member States.
No UCI will be authorized as a MMF unless the competent authority of the MMF is satisfied that the
MMF will be able to meet all the requirements of the Regulation.
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• Description of valuation principles (see Sections 7.6. and 8.6.)
• Information on marketing or offering of the shares or units including:
• The terms and conditions pertaining to subscriptions and redemptions (see Section 8.3.)
• Marketing strategy, target investors, and distribution channels (see Chapter 12)
• Distributors, supervision and compliance with anti-money laundering and counter terrorist
financing (AML/CFT) requirements (see Section 8.7.4.)
• For UCITS: Information on the risk management process (see Section 7.2.)
• For SIFs:
• Description of the risk management system (see Section 7.4.5.)
• Confirmation that a conflicts of interest policy has been set up (see Section 2.4.2.3.)
• Investment companies which have not appointed a management company (self-managed UCITS — see
Section 2.4.1.5.; and internally managed AIF - see Section 2.4.3.1.) should submit information to
demonstrate how they will comply with the applicable requirements:
• For self-managed UCITS, see Section 6.4.23. on the applicable requirements. The application for
authorization must be accompanied by a business plan (see Section 2.4.1.5.)
• For internally managed AIF subject to the AIFM Law, see Sections 6.4.23. on the applicable
requirements and 6.4.1.A. on the authorization process
• For simplified AIFM registration regime internally managed AIF, see Section 6.4.25. on the
applicable requirements

3

The authorization requirements for UCITS and AIFs are described below:
a) UCITS authorization
A UCITS-MMF will need to be authorized under both the UCITS and MMF regimes. Where a UCI has
already been authorized as a UCITS, it may apply for authorization as a MMF in accordance with
the procedure foreseen in the Regulation, as follow:
• For the purposes of authorization as a UCITS MMF, a UCI must submit to its competent
authority all of the following documents:
• The fund rules or instruments of incorporation of the MMF, including an indication of which
type of MMF it is
• Identification of the manager of the MMF
• Identification of the depositary
• A description of, or any information on, the MMF available to investors
• A description of, or any information on, the arrangements and procedures needed to
comply with the requirements of the Regulation
• Any other information or document requested by the competent authority of the MMF to
verify compliance with the requirements of the Regulation
b) AIF authorization
An AIF will be authorized as an MMF only if the competent authority of the MMF approves the
application submitted by an AIFM, that has already been authorized under the AIFM Directive to
manage a MMF that is an AIF, and also approves the fund rules and the choice of the depositary.
When submitting the application for managing a MMF that is an AIF, the authorized AIFM must
submit to its competent authority all of the following documents:
• The written agreement with the depositary
• Information on delegation arrangements regarding portfolio and risk management and
administration of the AIF
• Information about the investment strategies, the risk profile and other characteristics of the
MMFs that are AIFs that the AIFM manages or intends to manage
The competent authority of the MMF may ask the competent authority of the AIFM for
clarification and information concerning the documentation referred to in the first paragraph
above or an attestation as to whether MMFs fall within the scope of the AIFM’s management
authorization. The competent authority of the AIFM should respond within 10 working days of
such request.
The AIFM must immediately inform the competent authority of the MMF of any subsequent
modifications to the authorization documentation.
The competent authority of the MMF can refuse the application of the AIFM only in the event that
any of the following applies:
• The AIFM does not comply with the MMF Regulation
• The AIFM does not comply with the AIFM Directive
• The AIFM is not authorized by its competent authority to manage MMFs
• The AIFM has not provided the required authorization documentation.
Before refusing an application, the competent authority of the MMF must consult the competent
authority of the AIFM.
Authorization of an AIF as a MMF must not be subject to a requirement either that the AIF be
managed by an AIFM authorized in the AIF home Member State or that the AIFM pursues or
delegates any activities in the AIF home Member State.
Within 2 months of submission of a complete application, the AIFM will be informed whether or
not authorization of the AIF as an MMF has been granted. The competent authority of the MMF
will not grant authorization of an AIF as a MMF if the AIF is legally prevented from marketing its
units or shares in its home Member State.
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A RAIF does not need to obtain authorization from the CSSF. A RAIF may be set up under 3 different legal
forms: common fund (FCP), investment company with variable capital (SICAV) and a RAIF which does not
have the legal form of an FCP or a SICAV. The constitutional formalities are as follows:
• The constitution of the RAIF must be recorded in a notarial deed within 5 working days of its
constitution
• Within 15 working days of the ascertainment of the constitution by notarial deed, a notice with an
indication of the AIFM that manages the RAIF must be deposited with the Luxembourg Trade and
Companies Register
• Within 20 working days of the constitution, the RAIF must be registered on a list held by the
Luxembourg Trade and Companies Register
• The constitutive documents of a RAIF vary depending on its legal form.
• FCPs are established by the adoption of management regulations by the management entity. The
management regulations must be filed with the Luxembourg Trade and Companies Register.
• A notice of deposit is published in the “Recueil électronique des sociétés et associations”.
• The management regulations should contain the information listed in Section 10.2.1.
• The provisions of the management regulations are deemed to be accepted by unitholders upon
acquisition of units.
• The constitutive documents of RAIFs established as SICAVs are the articles of incorporation. Contents
of the articles of incorporation are set out in Section 10.2.2.
In addition, RAIFS are required to establish an offering document which has to include all information
necessary for investors to make an informed judgment on the opportunity to invest in the RAIF, and the
risks related thereto.

3.4. Updates to the application for authorization
The granting of authorization by the CSSF implies an obligation, for the members of the governing body
of the relevant UCI, to notify the CSSF on their own initiative of any change regarding the substantial
information on which the CSSF based its examination of the initial application before implementing the
change. Such changes may include, inter alia:
• Change in the constitutional document
• Change of the registered address
• Corporate events (e.g., merger, liquidation, spin off, etc.)
• Change in governance of an investment company (board members, conducting persons, others)
• Closure of a compartment(s)
• Change of denomination of a UCI and/or compartment(s)
• Change of investment policy/investment restrictions of a UCI and/or compartment(s)
• Change of set up characteristics of a UCI and/or compartment(s) (consolidation currency,
compartment currency, type of share classes, etc.)
• Change of rules in respect of subscriptions or redemptions
• Change of management company
• Change of a service provider (depositary bank, administrator, asset managers, domiciliation agent,
independent valuer, paying agent, distributors, independent auditor, etc.)
For RAIFs, key elements of the issuing document must be updated before any new issuance of securities
or of partnership interests.

3. Authorization, supervision, restructuring and liquidation | 61

Authorization, supervision, restructuring and liquidation

3.3.4. Constitution of a RAIF
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3.4.1. Process for amending an existing UCI
The process to amend an existing UCI, or one or several of its compartments, can be summarized as
follows:
• Initial submission of the request for approval of the amendments, together with the necessary
documents (see Section 3.4.2.)
• Acknowledgement of receipt of the amendment file by the CSSF
• Transmission of comments and possibly further requests of information after initial examination by the
CSSF
• Completion of examination phase
• Submission of final version of required documents
• Record of the amendments after entry into force and issuance by the CSSF of an official letter

3.4.2. Required information and documents
The amendment file should contain at least a detailed explanatory letter of the contemplated
amendment(s), the relevant CSSF identifier of existing undertaking or compartment(s) subject to
amendment, any supporting document, any notices to the investors, where applicable, a new marked-up
version of the prospectus, constitutional document, KII (for UCITS) and contracts where applicable. See
also Section 10.9.
For open-ended 2010 Law UCIs, the CSSF may assess, on a case-by-case basis and based on the
information provided, whether the proposed change should be deemed material and, where appropriate,
to require notification to investors. Such a material change may, in principle, not be implemented until
after the expiration of a notification period of one month. Non-EU juridictions may impose a notification
period exceeding one month.
During the one month period before the entry into force of the material change, investors have the right
to request, without any repurchase or redemption charge, the repurchase or redemption of their shares
or units. In addition to the possibility to redeem shares or units free of charge, the UCI may also offer to
investors the option to convert their shares or units into shares or units of another UCI (or, in case the
change affects only one compartment, into shares or units of another compartment of the same UCI)
without any conversion charges.
The CSSF may nevertheless agree, through a duly supported request for derogation made in advance, to
not require such a notification period with the ability for investors to redeem or convert their holdings free
of charge (for example, in cases where all the investors in the relevant UCI agree with the contemplated
change). Similarly, the CSSF may agree to only require a notification period to duly inform the investors of
the relevant change before it becomes effective, but without the ability for investors to redeem or convert
their holdings free of charge.
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The CSSF supervises UCIs (excluding RAIFs) on a continuous basis.
2010 Law UCIs are required to electronically transmit the final version of their prospectuses, and KII
(for UCITS), and, on an ongoing basis, their financial reports, as well as monthly, quarterly, and annual
financial information, to the CSSF (see Chapter 10). A long form report also has to be provided to the
CSSF for 2010 Law UCIs (see Section 10.5.10.2.).
SIFs are required to electronically transmit the final version of their offering document and, on an ongoing
basis, their financial reports, as well as monthly and annual financial information, to the CSSF (see
Chapter 10).
The CSSF also has the right, either directly or through an intermediary, to examine the books and records
of a UCI.
The depositary is required to provide the CSSF on request with all the information that it has obtained in
the exercise of its duties and which is necessary to enable the CSSF to monitor compliance by the UCITS
with the 2010 Law (see Section 9.4.1.).

3.6. Restructuring UCIs
It is possible to convert UCIs from one legal regime to another and/or from one basic structure to another.
For example, it may be possible to convert a 2010 Law Part II UCI to a UCITS or an FCP to a SICAV.
However, it is not possible to convert a UCITS into another type of UCI.
It may be possible to liquidate a UCI and, with shareholder or unitholder consent, contribute its assets to a
new UCI.
Restructuring of a Luxembourg UCI is subject to authorization; a new or updated application for
authorization should be submitted to the CSSF (see Sections 3.3. and 3.4.). The reasons for the
restructuring of the UCI should be explained in the application.

3.6.1. Conversion between regimes
A UCI created under Part II of the 2010 Law may be converted into a UCITS, a SIF, or a RAIF; a SIF can be
converted into a UCITS, a 2010 Law Part II UCI or a RAIF; a RAIF may be converted into a UCITS, a 2010
Law Part II UCI or a SIF. However, a UCITS cannot be converted into a 2010 Law Part II UCI, a SIF or a
RAIF.
Requirements or considerations to take into account include, for example:
Requirement/ Conversion from a RAIF
consideration to a SIF, 2010 Law Part II
UCI or UCITS
Investment
restrictions
(see Chapter 4)

Investment rules applicable to
UCITS, 2010 Law Part II UCIs
and SIFs are more restrictive
than those applicable to
RAIFs.

Qualification of SIF investors are also
shareholders or required to meet the “wellunitholders
informed investor” criteria.
No requirement to meet
“well-informed investor”
criteria under the 2010 Law.

Conversion from a 2010 Conversion from a SIF to Conversion from a 2010
Law Part II UCI to a SIF a 2010 Law Part II UCI or
Law Part II UCI to a
UCITS
UCITS
Investment rules applicable
to a 2010 Law UCI are
more restrictive than those
applicable to a SIF.

Investment rules under
the 2010 Law are more
restrictive than those
applicable to a SIF.
Investment rules applicable
to UCITS are more restrictive
than those applicable to
2010 Law Part II UCIs.

Investment rules applicable
to UCITS are more restrictive
than those applicable to
2010 Law Part II UCIs.

2010 Law UCI investors may
not meet the “well-informed
investor” criteria required for
SIFs, described in Subsection
2.4.2.1.B. Action may need
to be taken to ensure that
all investors qualify as “wellinformed investors”.

No requirement to meet
“well-informed investor”
criteria under the 2010 Law.

In principle, no impact.
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3.5. Ongoing supervision

3

Requirement/ Conversion from a RAIF
consideration to a SIF, 2010 Law Part II
UCI or UCITS

Conversion from a 2010 Conversion from a SIF to Conversion from a 2010
Law Part II UCI to a SIF a 2010 Law Part II UCI or
Law Part II UCI to a
UCITS
UCITS

Investors’
approval of
conversion

Constitutional document
needs to be adapted to
the SIF Law or 2010 Law
requirements, as applicable.
Shareholders, or unitholders,
need to approve the
conversion and must be
notified of changes to the
prospectus.

Constitutional document
needs to be adapted to
the SIF Law requirements.
Shareholders, or unitholders,
need to approve the
conversion and must be
notified of changes to the
prospectus.

Constitutional document
needs to be adapted to the
2010 Law requirements.
Shareholders, or unitholders,
need to approve the
conversion and must be
notified of changes to the
offering document.

Constitutional document
needs to be adapted to
the UCITS requirements.
Shareholders, or unitholders,
need to approve the
conversion and must be
notified of changes to the
offering document.

Service
provider
agreements

Amendments will need to be Amendments will need to be Amendments will need to be Amendments will need to be
made to existing agreements. made to existing agreements. made to existing agreements. made to existing agreements.

Promoter or
initiator
(see Section
1.4.2.A.)

A UCITS management
company or a self-managed
UCITS is required to have
a sponsor. No promoter is
required.
The CSSF requires detailed
information on the promoter
of a 2010 Law Part II UCI that
is not managed by a UCITS
(Chapter 15) management
company.
For a SIF, information on the
initiator is required.

The CSSF should be
contacted to ensure that they
have sufficient information
on the initiator.

The CSSF requires detailed
information on the promoter
of a 2010 Law Part II UCI that
is not managed by a UCITS
(Chapter 15) management
company.

A UCITS management
company or a self-managed
UCITS is required to have
a sponsor. No promoter is
required.

Cross-border
distribution
(see Chapter
12)

The authorities of the
countries where the UCI
is distributed should be
contacted on conversion.

The authorities of the
countries where the UCI
is distributed should be
contacted on conversion.

The authorities of the
countries where the UCI
is distributed should be
contacted on conversion.

The authorities of the
countries where the UCI
is distributed should be
contacted on conversion.

Tax implications Subscription tax may be
Subscription tax will generally Subscription tax may be
Subscription tax may be
(see Chapter
0.01% or 0.05% per annum of be levied at 0.01% per annum 0.01% or 0.05% per annum of 0.01% or 0.05% per annum of
11)
the net asset value.
of the net asset value.
the net asset value.
the net asset value.
NAV production 2010 Law UCIs must publish
(see Chapter
their NAVs at least twice a
8.6)
month (UCITS) or monthly
(2010 Law Part II UCI).
A SIF must publish its NAV at
least annually.

A SIF must publish its NAV at
least annually.

2010 Law UCIs must publish
their NAVs at least twice a
month (UCITS) or monthly
(2010 Law Part II UCI).

UCITS must publish their
NAVs at least twice a month.

Financial
reporting (see
Chapter 10)

2010 Law UCIs are required
to produce semi-annual
reports including unaudited
financial statements,
annual reports including
audited financial statements
and a long form report in
accordance with financial
reporting requirements,
which are more detailed for
UCITS than 2010 Law Part
II UCIs. A SIF is required
to produce annual reports
including audited financial
statements. No requirement
to produce a semi-annual
annual report81 or long form
report.

A SIF is required to produce
an annual report including
audited financial statements.
No requirement to produce a
semi-annual report82 or long
form report.

2010 Law UCIs are required
to produce semi-annual
reports including unaudited
financial statements,
annual reports including
audited financial statements
and a long form report in
accordance with financial
reporting requirements,
which are more detailed for
UCITS than 2010 Law Part
II UCIs.

More detailed financial
reporting requirements apply
to UCITS than 2010 Law Part
II UCIs.

Offering
document (see
Chapter 10)

2010 Law UCIs must prepare
a prospectus. Specific
requirements apply to the
prospectus of a UCITS. In
addition, a UCITS must
prepare a KII.
A SIF must prepare an
offering document and if it
is an AIF, a KID (see Chapter
10).

A SIF must prepare an
offering document, and if it
is an AIF, a KID (see Chapter
10).

2010 Law UCIs must prepare
a prospectus and a KID.
A UCITS must prepare a
prospectus and a KII.

Specific requirements apply
to the prospectus of a UCITS.
In addition, a UCITS must
prepare a KII.

81

Unless it is a listed closed-ended UCI (see Section 10.5.1.).

82

Unless it is a listed closed-ended UCI (see Section 10.5.1.).
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Risk
management
(see Chapter 7)

UCITS are required to
comply with detailed risk
management requirements.
There are no specific risk
management requirements
for 2010 Law Part II UCIs;
however, if the UCI is
managed by an authorized
AIFM, AIFM risk management
requirements apply. A SIF
is required to implement
risk management systems.
If the SIF is managed by an
authorized AIFM, AIFM risk
management requirements
apply.

Conversion from a 2010 Conversion from a SIF to Conversion from a 2010
Law Part II UCI to a SIF a 2010 Law Part II UCI or
Law Part II UCI to a
UCITS
UCITS
A SIF is required to
implement risk management
systems. If the SIF is
managed by an authorized
AIFM, AIFM risk management
requirements apply.

UCITS are required to
UCITS are required to
comply with detailed risk
comply with detailed risk
management requirements.
management requirements.
There are no specific risk
management requirements
for 2010 Law Part II UCIs;
however, if the UCI is
managed by an authorized
AIFM, AIFM risk management
requirements apply.

Subject to the UCI’s documentation and to shareholder approval, a 2010 Law Part II UCI and a SIF
may request the CSSF for the withdrawal of their authorization, and to amend their denomination and
more generally their constitutive documentation to delete all references to 2010 Law and the SIF Law
respectively. They would thereafter become unregulated AIF which may then request RAIF status under
the RAIF Law, subject to appointing an authorized AIFM.

3.6.2. Conversion from one basic structure to another
It is possible to convert UCIs from one basic structure to another, either directly or indirectly.
The conversion of common funds (FCPs) and investment companies with fixed capital (SICAFs) into
investment companies with variable capital (SICAVs) is foreseen under the 2010 Law and the SIF Law.
The conversion of SICAVs and SICAFs into FCPs is not foreseen under the investment fund laws.
In general, the process of conversion requires, inter alia:
• A new application for authorization (see Section 3.3.) or an update to the application (see Section 3.4.)
• Shareholder or unitholder approval or consent to the proposed change
It may also be possible to contribute the assets and liabilities of a compartment of one UCI to a
compartment of another UCI (see also Section 3.9.3.). Some of the considerations outlined herein are
relevant in this case.
The key considerations when converting between basic structures includes:
• Governance: while an investment company has a Board of Directors, general partner or manager, and
is ultimately controlled by the shareholders, a common fund has no legal personality and is controlled
by its management company. The Board of Directors, general partner or managers of an investment
company are responsible for the appointment of service providers, whereas for a common fund, the
management company appoints the service providers
• Taxation: investment companies have a legal personality and are therefore subject to taxation.
Common funds do not have a legal personality and are therefore generally considered tax transparent
The differences between common funds and investment companies are summarized in Section 1.3.2.
Basic structures are covered in Section 2.3.1.

A. Conversion into an investment company (SICAV or SICAF)
The conversion of an FCP to a SICAV or SICAF involves, inter alia:
• Application for authorization from the CSSF for the conversion and the creation of the new
investment company (see Section 3.3.)
• Incorporation of the new investment company
• Approval by unitholders of the FCP
• Change of contractual arrangements
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Requirement/ Conversion from a RAIF
consideration to a SIF, 2010 Law Part II
UCI or UCITS

3

A SICAF can be converted into a SICAV and vice versa. There are two possible scenarios:
• If the contemplated new SICAV or SICAF structure has been incorporated in the same legal form as
the existing SICAF or SICAV, only the amendment of the articles of incorporation is required
• If this is not the case (e.g., if a private limited liability company — S.à r.l. — is converted into a public
limited company– S.A.), the investment company must follow the procedure for conversion into
another company. The procedure depends on the type of company created
The conversion involves, inter alia:
• Application for authorization from the CSSF for the conversion (see Section 3.4.)
• If relevant, creation and incorporation of the new investment company
• Approval by shareholders
• If relevant, in particular in case of incorporation of the new investment company:
• Change of contractual arrangements
• The contribution of the investment company’s assets and liabilities to the new investment
company
• The liquidation of the dissolving investment company, if relevant (see Section 3.10.)

B. Conversion into a common fund (FCP)
The conversion of SICAVs and SICAFs into FCPs is not foreseen under the investment fund laws. It
is not possible to exchange the shares of an investment company for units of an FCP, and the voting
rights of shareholders in investment companies may not be withdrawn without shareholders’ approval.
There may be practical alternatives to conversion, such as: the liquidation of the investment company
and the creation of a new FCP with contribution by the shareholders of the SICAV or SICAF of the
assets and liabilities to the new FCP, or, for UCITS, through mergers by absorption.

3.6.3. Conversion of UCITS into feeder UCITS and change of
master UCITS
An existing UCITS may become a feeder UCITS (see also Section 2.3.4.1.). A feeder UCITS may change its
master UCITS.
In both cases, the feeder UCITS must inform, and provide certain information to, its shareholders or
unitholders including:
• A statement that the competent authority of the feeder UCITS home Member State approved the
investment of the feeder UCITS in shares or units of the master UCITS
• The KII of the master UCITS and the feeder UCITS
• The date when the feeder UCITS starts to invest in the master UCITS or, if it has already invested
therein, the date when its investment will exceed the applicable limit (see Section 4.2.2.3.E.)
• A statement that the shareholders or unitholders have the right to request, within 30 days, the
repurchase or redemption of their shares or units free of charge (except for divestment costs).
That right becomes effective from the date the feeder UCITS has provided the information to its
shareholders or unitholders
The taxation implications of conversion of a UCITS into a feeder UCITS and changes of master UCITS are
covered in Section 11.3.6.
Specific provisions cover the cases of liquidation (see Section 3.10.3.) and merger or division of the
master UCITS (see Section 3.7.2.1.).

3.7. Mergers of UCIs
The 2010 Law permits cross-border as well as domestic mergers of UCITS and lays down detailed
requirements to be met. The provisions of the 1915 Law relating to mergers are not applicable to
mergers of UCITS.
The provisions of the 2010 Law on mergers of UCITS are not applicable to mergers of 2010 Law Part II
UCIs or SIFs.
The taxation implications of mergers of UCIs are covered in Section 11.3.6.
The remainder of this section focuses on the mergers of UCITS.
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3.7.1.1. Principle
A merger takes place between one or more UCITS or compartment thereof (“merging UCITS”) and a
receiving UCITS or compartment thereof (“receiving UCITS”). There are three possible merger scenarios:
1. The merging UCITS transfer all
of their assets and liabilities to
an existing receiving UCITS. In
exchange, the receiving UCITS
issues shares or units to the
shareholders or unitholders
of the merging UCITS; the
receiving UCITS may also make
a cash payment. The merging
UCITS are dissolved.
2. The merging UCITS transfer
all of their assets and liabilities
to a receiving UCITS that they
form. In exchange, the receiving
UCITS issues shares or units to
the shareholders or unitholders
of the merging UCITS; the
receiving UCITS may also make
a cash payment. The merging
UCITS are dissolved.

3. The merging UCITS transfer
their net assets to a receiving
UCITS, which may be another
compartment of one of the
merging UCITS, a new UCITS
that they form or another
existing UCITS. The merging
UCITS continue to exist until
their liabilities have been fully
discharged.

Scenario 1

Merging
dissolving
UCITS

Transfer of assets
and liabilities
Issuance of
shares/units to
shareholders/
unitholders of
merging dissolving
UCITS

Merging
receiving
UCITS

Scenario 2

Merging UCITS
(direct
dissolution)

Issuance of
shares/units of
receiving UCITS
to merging UCITS’
shareholders/
unitholders

Merging UCITS
(direct
dissolution)
Transfer of assets
and liabilities

New/Existing
receiving UCITS

Issuance of
shares/units of
receiving UCITS
to merging UCITS’
shareholders/
unitholders

Scenario 3
Merging UCITS

Merging UCITS

(No direct dissolution
Continue to exist until liabilities
have been discharged)

Issuance of
shares/units of
receiving UCITS
to merging UCITS’
shareholders/
unitholders

(No direct dissolution
Continue to exist until liabilities
have been discharged)

Transfer of net
assets (excluding
liabilities)

New or existing
receiving UCITS

Issuance of
shares/units of
receiving UCITS
to merging UCITS’
shareholders/
unitholders

The merger or the division of a master UCITS will result in the liquidation of the feeder UCITS unless the
CSSF grants approval to the feeder UCITS for one of the following:
• Continuing to be a feeder UCITS of the master UCITS or another UCITS resulting from the merger or
division of the master UCITS
• Investing at least 85% of its assets in shares or units of another master UCITS not resulting from the
merger or the division
• Amending its constitutional document in order to convert into a UCITS that is not a feeder UCITS
For any merging UCITS investment company that ceases to exist, the effective date of the merger must be
recorded by notarial deed.
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3.7.1.2. Common draft terms of merger
The merging UCITS and the receiving UCITS must draw up common draft terms of merger comprising,
inter alia, (i) the type of merger and the name of the UCITS involved, (ii) the rationale for the proposed
merger, (iii) the expected impact of the proposed merger on the shareholders or unitholders of both the
merging UCITS and the receiving UCITS, (iv) the criteria adopted for valuation of the assets and, where
applicable, the liabilities on the planned effective date of the merger, (v) the calculation method of the
exchange ratio, (vi) the planned effective date of the merger, (vii) the respective fund rules applicable to
the transfer of assets and the exchange of shares or units, and (viii) the instruments of incorporation of
the receiving UCITS or in case of a merger described in Scenarios 2 and 3 (if there is the creation of a new
receiving UCITS), the constitutional document of the newly constituted receiving UCITS.

3.7.2. Authorization
3.7.2.1. The merging UCITS established in Luxembourg
Where a merging UCITS is established in Luxembourg, the merger is subject to prior authorization by
the CSSF.
The merging UCITS must provide to the CSSF an authorization file including the following information:
• The common draft terms of the proposed merger duly approved by the merging UCITS and the
receiving UCITS
• An up-to-date version of the prospectus and KIIs of the receiving UCITS (if established in another
Member State)
• Statements issued by the depositaries of the merging UCITS and the receiving UCITS, respectively,
confirming compliance of certain elements of the common draft terms of the proposed merger with
the constitutional document of the relevant UCITS
• Information that will be provided by the merging UCITS and the receiving UCITS to their respective
shareholders or unitholders
This authorization file can be provided to the CSSF in Luxembourgish, French, German or English.
If the authorization file is not complete, the CSSF will request additional information within a maximum of
10 working days.
Where the receiving UCITS is not established in Luxembourg and once the authorization file is complete,
the CSSF must immediately transmit copies of the authorization file to the competent authority of the
receiving UCITS home Member State.
The CSSF will authorize the merger, providing all relevant conditions have been met, within 20 working
days of submission of the complete information. The receiving UCITS competent authority does not
approve the merger. However, the CSSF and the competent authority of the receiving UCITS will
assess whether they are satisfied with the proposed information to be provided to the shareholders or
unitholders of the merging and receiving UCITS, respectively.
Where approval by the shareholders or unitholders of mergers between UCITS is required, the
constitutional document must lay down the quorum and majority requirements applicable. Common
draft terms of the merger have to be approved by a simple majority of shareholders or unitholders,
without however requiring more than 75% of the votes cast by the shareholders or unitholders present or
represented at the meeting.
For any merging UCITS investment company that ceases to exist, the effective date of the merger must be
recorded by notarial deed.

3.7.2.2. The merging UCITS established in another Member State and the
receiving UCITS established in Luxembourg
The CSSF must receive copies of the authorization file (except the up-to-date version of the prospectus
and KII of the receiving UCITS) from the competent authority of the merging UCITS home Member State.
The CSSF and the competent authority of the merging UCITS home Member State will consider the
potential impact of the proposed merger on shareholders or unitholders of the receiving UCITS and the
merging UCITS, respectively, to assess whether appropriate information is being provided to shareholders
or unitholders.
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The CSSF will inform the competent authority of the merging UCITS home Member State within 20
working days of being notified thereof whether it is satisfied with the modified information to be provided
to the shareholders or unitholders of the receiving UCITS.

3.7.3. Third-party involvement, information and other rights of
shareholders or unitholders
The depositaries of the merging UCITS and the receiving UCITS verify the compliance of certain elements
of the common draft terms of the proposed merger (including the identification of the type of merger and
of the UCITS involved, the planned effective date of the merger, and the rules applicable to the transfer of
assets and the exchange of units) with the 2010 Law and the constitutional documents of their respective
UCITS (see also Section 9.4.6.3.).
A merging UCITS established in Luxembourg must request an independent auditor to validate (i) the
criteria adopted for the valuation of the assets and, if necessary, liabilities, (ii) the calculation method
of the exchange ratio, and, where applicable, (iii) the cash payment per share or unit. The independent
auditor must also validate the actual exchange ratio.
Investors in the merging and receiving UCITS have the right to redeem their shares or units, or convert
them into shares or units of another UCITS with similar investment policies and managed by the same
management company or by a related company, free of charge (except for disinvestment costs).
Information on the proposed merger must be provided to shareholders or unitholders of both the merging
and the receiving UCITS, only after the CSSF has authorized the proposed merger, and at least 30 days
before the deadline for redemption or conversion. This information shall include the following:
• The background to and the rationale for the proposed merger
• The possible impact of the proposed merger on the shareholders or unitholders of both the merging
UCITS and the receiving UCITS (including, inter alia, any material differences in respect of investment
policy and strategy, costs, expected outcome, periodic reporting, possible dilution in performance, and,
where relevant, their tax treatment)
• Any specific rights shareholders or unitholders have in relation to the proposed merger (including,
inter alia, the right to obtain additional information, the right to obtain a copy of the report of the
independent auditor or, if applicable, of the depositary, and the right to request the redemption or, as
the case may be, the conversion of their shares or units without charge)
• The relevant procedural aspects and the planned effective date of the merger
• A copy of the KII of the receiving UCITS

3.7.4. Costs and investment limits
The legal, advisory, and administrative costs associated with the preparation and the completion of the
merger are to be borne by the management company unless the relevant UCITS are self-managed.
In practice, merger costs of a UCITS that has not appointed a management company may be borne
by the investment manager, sponsor or an affiliated entity.
While ensuring observance of the principle of risk-spreading, the receiving UCITS may derogate from
certain diversification rules (see Sections 4.2.2.8.1.I.(1) to (8), II., III. and IV.) for a period of six months
starting from the effective date of the merger.
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If the CSSF considers it necessary, it may require, in writing, within 15 working days of receipt of the
copies of the complete information, that the receiving UCITS modifies the information to be provided to
its shareholders or unitholders.

3

3.8. Authorization of a side pocket
The CSSF has implemented a fast-track authorization procedure for the creation of side pockets for nonUCITS. Side pockets are described in Section 2.3.6.
The fast-track procedure can be used when the assets to be side pocketed represent less than 20% of
the total net assets of the UCI or compartment, and where the fees are charged to the side pocket at a
reduced level. Where the assets represent more than 20%, the CSSF will treat each application on a caseby-case basis; this will imply an assessment of whether suspension or liquidation are not more appropriate
than the creation of the side pocket.
To create a side pocket, the following requirements must be met:
• The management company of the common fund or the governing body of the investment company
must confirm that the proposed side pocketing is not contrary to the constitutional document of
the UCI
• The illiquidity of the assets to be side pocketed must be fully established
• The administration must be technically capable of servicing the side pocket
• The assets must be realized as soon as they become liquid
The following information must be submitted to the CSSF with the application for authorization to create
a side pocket:
• Description of the illiquid assets: the percentage of the assets to be side pocketed and the reasons for
side pocketing the assets
• Side pocketing option: the choice of creation of a new share class or unit class or compartment, and
the reasons leading to this choice
• Description of the fees to be charged to the side pocket:
• The fees charged to the side pocket are normally expected to be at a reduced level (i.e., less than
the total expense ratio (TER) of the compartment initiating the side pocket) as the management
and administrative services rendered to the side pocket are deemed to be provided less actively
and/or at a reduced level
• Except for legal expenses for legal actions to preserve the rights and value in relation to the illiquid
assets, only charges that are described in the prospectus can be applied
The fast-track procedure cannot be used where there is any charging of specific or additional charges
in relation to the side pockets not in line with the aforementioned principles.
• Communication to investors: this includes communication on the implementation of the side pocketing
option, information on any charges related to the side pocket or the assets therein, and a holdings
report at a frequency similar to that of the compartment initiating the side pocket
• Communication to other authorities, if applicable
• Confirmation that periodic reports will describe the side pockets existing at the time of their issue
The CSSF will generally provide its authorization or submit comments and observations to the applicant
within one week of receipt of the application. Once the side pocket application is approved, the CSSF
requires at least quarterly information on the state and the evolution of the side pocket. The CSSF must
be informed immediately when a side pocket is paid out or terminated.
For UCIs whose manager is subject to the AIFM Law, side pockets may be one element of the special
liquidity management arrangements implemented by AIFM; this is covered in Section 7.3.6.C.

70 | 3. Authorization, supervision, restructuring and liquidation

3.9.1. Transfer options
The main options to transfer a foreign UCI to Luxembourg can be summarized as follows:
• Redomiciliation by transfer of the registered office of the foreign UCI to Luxembourg otherwise known
as transfer of registered office
• Contribution of the assets and liabilities of the foreign UCI to an existing or newly created Luxembourg
UCI, or one or more compartments thereof
• Cross-border merger between the foreign UCI and a Luxembourg UCI, or one or more compartments
thereof
When transferring a foreign UCI, there are a number of factors to consider, such as eligibility of the assets
and compliance with investment limits, qualification of investors, investor approval, compliance with antimoney laundering and counter terrorist financing requirements, and taxation.

3.9.2. Redomiciliation by transfer of the registered office to
Luxembourg
The transfer of the registered office consists of the relocation of the registered office of the foreign UCI to
Luxembourg.
The 1915 Law provides the concept of the continuity of legal entities, thereby permitting a foreign UCI to
transfer its registered office to Luxembourg. The transfer of registered office is, therefore, permitted for
investment companies. However, it is not permitted for common funds.
To transfer the registered office, the following process would normally be followed:
• A corporate decision is made by the shareholders and/or governing body of the foreign UCI to relocate
the registered office
• If applicable, a notification is sent to the foreign regulator
• The fund documentation of the foreign UCI is amended to comply with Luxembourg law
• Prior approval of the CSSF is obtained before the transfer (see Sections 3.3. and 3.4.)
• Local service providers are appointed
• An extraordinary general meeting (EGM) of shareholders, in front of a Luxembourg notary, is required
to ratify the transfer
In practice, it is advisable to obtain a formal legal opinion confirming that the laws of the country
of origin allow such continuation of the legal personality of the foreign UCI after the transfer of its
registered office in a foreign country.
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3.9.3. Contribution of the assets and liabilities to a
Luxembourg UCI
The principle of a contribution in kind is that the foreign UCI contributes all of its assets and liabilities to
an existing or newly incorporated Luxembourg UCI, or a compartment thereof. In exchange, the receiving
UCI issues shares or units to the shareholders or unitholders of the foreign UCI.
To contribute the assets and liabilities of a foreign UCI to a Luxembourg UCI, the following process would
normally be followed:
• The constitutional document and offering documents of the Luxembourg UCI would need to permit
contributions in kind
• Prior approval of the CSSF would be obtained before the contribution in kind (see Section 3.3.)
• Contributed assets would need to be eligible assets for the receiving Luxembourg UCI (see Chapter 4)
• Investors of the foreign UCI would need to be eligible in accordance with the applicable requirements
(see Section 2.4.)
• The shareholders and/or governing body of the Luxembourg UCI would need to approve the
contribution in kind before it takes effect
• A report would be issued by an independent auditor to confirm, inter alia, that the value of the
contribution in kind corresponds at least to the number and to the value of the shares or units to be
issued

3.9.4. Cross-border merger with a Luxembourg UCI
The principle of the cross-border merger is that the foreign UCI transfers all of its assets and liabilities to
an existing or newly incorporated Luxembourg UCI, or a compartment thereof. In exchange, the receiving
Luxembourg UCI issues shares or units to the shareholders or unitholders of the foreign UCI.
To merge a foreign UCI with a Luxembourg UCI, the requirements on mergers of Luxembourg UCIs have
to be met (see in Section 3.7.).

3.10. Liquidation of UCIs and compartments
3.10.1. Liquidation of a UCI
The liquidation procedure for a UCI depends on the reason (voluntary or legally required) and on the legal
structure. It is mainly governed by the 1915 Law, the 2010 Law, the SIF Law and the RAIF Law. Taxation
on dissolution is covered in Section 11.3.2.3.

3.10.1.1. Voluntary liquidation
3.10.1.1.1. Investment companies
A. Liquidation scenarios
There are three possible voluntary liquidation scenarios for investment companies:
• According to the 1915 Law, the shareholders of a UCI set up as an investment company can
voluntarily decide to dissolve the company and put it into liquidation at an extraordinary general
meeting (EGM)
• If the capital falls below two-thirds of the minimum capital of EUR 1,250,000, the governing body
of the UCI must submit the question of the dissolution to the shareholders at an EGM. No quorum is
prescribed; the decision is made by a simple majority of the shares represented at the EGM
• If the capital falls below one-fourth of the minimum capital of EUR 1,250,000, the dissolution may
be resolved by shareholders holding one-fourth of the shares at an EGM
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In the case of RAIFs, if the constitutive documents of the investment company do not provide for
general meetings or if the capital of the investment company is below one-fourth of the minimum
capital for a period exceeding 2 months, the directors or managers must put the RAIF into liquidation
and, as the case may be, within a further 3 months, request the District Court to pronounce the
dissolution and liquidation of the RAIF.

B. Liquidation process
UCIs that have only one (remaining) ultimate shareholder may be dissolved if the shareholder decides
to dissolve the UCI. In such cases the appointment of a liquidator is not required however, the UCI’s
auditor is required to issue an independent report on the financial statements of the UCI covering the
period from the beginning of the accounting period to the beginning of the liquidation period (i.e.,
until the date that the UCI is removed from the official list of the CSSF). The dissolution of the UCI is
formalized by a notary deed.
In all other cases (including cases where the one (remaining) shareholder decides not to apply the
simplified process referred to in the preceding paragraph), the liquidation process involves a liquidator.
The liquidator’s main responsibility is to realize the assets and to settle the liabilities.
The key phases of voluntary liquidation are summarized as follows:
• An EGM is convened before a public notary in order to, inter alia:
• Resolve the dissolution and the liquidation of the investment company
• Appoint a liquidator and determine his responsibilities. The liquidator has to obtain prior
approval from the CSSF before being appointed by the shareholders
• In practice, the UCI’s auditor issues an independent report on the financial statements of the UCI
covering the period from the beginning of the accounting period to the beginning of the liquidation
period (i.e., until the date that the UCI is removed from the official list of the CSSF)
Additional EGMs may be held to authorize certain actions, such as contribution of the UCIs
assets to other companies, or to inform shareholders of the progress of the liquidation.
• The liquidator issues its liquidation report
• The independent auditor of the UCI issues a report on the liquidator’s report and the liquidation
accounts for the period from the beginning of the liquidation to the end of the liquidation
• A final EGM is convened (generally by private deed) in order to, inter alia:
• Present the liquidator’s report
• Present and approve the independent auditor’s report on the liquidator’s report and the
liquidation accounts
• Approve the liquidator’s report
• Grant discharge to the liquidator
• Indicate the place where the corporate books and records are to be kept for a period of at least
five years after the publication of the closing of the liquidation in the Official Gazette (Mémorial)

3.10.1.1.2. Common funds
A. Liquidation scenarios
The management company of a common fund can define the possible liquidation scenarios in the
management regulations. The management company is entitled, or obliged, to liquidate the common
fund if one of these defined scenarios occurs.
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In the second and third types of voluntary liquidation, the EGM must be held within 40 days of the
date of ascertainment that the net assets have fallen below two-thirds or one-fourth of the minimum
capital, as the case may be.

3

B. Liquidation process
The liquidation process for a common fund is generally described in the management regulations.
In general, the appointment of a liquidator is mandatory. However, in situations where there is
only one remaining unitholder or where the total number of units outstanding is redeemed, the
appointment of a liquidator is not required.
The liquidation of the common fund generally takes place as follows:
• The liquidator — generally the management company itself, or any other liquidator approved by the
CSSF — realizes the assets, settles the liabilities and divides the remaining net asset value between
the unitholders in proportion to the number of units held by them
• In practice, the auditor issues an independent report on the financial statements of the UCI
covering the period from the beginning of the accounting period to the beginning of the liquidation
period (i.e., until the date that the UCI is removed from the official list of the CSSF)
• The liquidator issues its liquidation report
• The independent auditor of the UCI then issues a report on the liquidator’s report and the
liquidation accounts for the period from the beginning of the liquidation to the end of the liquidation

3.10.1.2. Required liquidation
3.10.1.2.1. Investment companies
A UCI whose authorization has been withdrawn may be judicially liquidated upon request of the CSSF or
of the Public Prosecutor.

3.10.1.2.2. Common funds
A common fund may also be legally required to be liquidated in the following cases:
• Upon the expiry of a period which may be fixed by or foreseen in the management regulations
• In case of bankruptcy of its management company
• In case of cessation of duties by the management company or by the depositary, if they have not been
replaced within two months (until replaced, the depositary must continue to act in the interests of the
unitholders)
• Where the net assets of the common fund have fallen, for more than six months, below one fourth of
the legal minimum
• If authorization of the common fund is withdrawn (in the case of UCITS, 2010 Law Part II UCIs and
SIFs)
• In all other cases provided for in the management regulations
With respect to UCITS, 2010 Law Part II UCIs and SIFs, if the net assets fall below two thirds of the legal
minimum of EUR 1,250,000, the management company must immediately inform the CSSF which may
require the common fund to be put into liquidation.

3.10.2. Liquidation of a compartment
Compartments of UCIs can be liquidated (i.e., permanently closed) separately as if they were separate
entities.
For a UCI incorporated as an investment company, the articles of incorporation state whether the decision
to liquidate a compartment should be taken by the governing body or by the shareholders. In the latter
case, the articles of incorporation should clarify whether all the shareholders of the UCI should take part
in the vote, or only the shareholders of the compartment.
For a common fund, the governing body of the management company is entitled to decide to liquidate
a compartment. The management regulations can require the management company to submit the
decision to liquidate the compartment to the unitholders; in this case, the management regulations
should clarify whether all the unitholders of the UCI should take part in the vote, or only the unitholders of
the compartment.
The liquidation of the last compartment of a UCI implies, as a consequence, the liquidation of the UCI.
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• Liquidate the compartment
• Close the compartment by realizing and distributing all assets to the investors
No specific auditor’s report is required on the liquidation (i.e., closure) of a compartment at the
liquidation date. The liquidation is covered by the audit of the annual financial statements. However,
the auditor may, at the request of the UCI, perform agreed-upon procedures on the liquidation NAV
and report the results of such procedures.

3.10.3. Liquidation of feeder or master UCITS
The liquidation of a master UCITS entails the liquidation of the feeder UCITS unless the CSSF approves
either of the following:
• The investment of at least 85% of the assets of the feeder UCITS in shares or units of another master
UCITS − i.e., change of master UCITS (see Section 3.6.3.)
• The amendments of the constitutional document of the feeder UCITS in order to allow it to convert into
an ordinary, non-feeder UCITS
In case of voluntary liquidation, the liquidation of the master UCITS cannot take place in the three-month
period following the date on which the master UCITS informed all of its shareholders or unitholders and
the CSSF of the binding decision to liquidate.
The merger or the division of a master UCITS implies as a consequence the liquidation of the feeder UCITS
unless the CSSF approves specific provisions (see Section 3.7.1.1.).

3.11. Dormant compartments
CSSF Circular 12/540 on non-launched compartments, compartments awaiting reactivation and
compartments in liquidation covers both compartments under the 2010 Law and the SIF Law. Share or
unit classes within compartments are not covered by this Circular.
The Circular lays down that:
• Non-launched compartments: new compartments approved by the CSSF, but which have not issued
shares or units, have to be launched within a period of 18 months following the date of the CSSF
authorization letter
• Compartments awaiting reactivation: compartments that become inactive after the redemption of
all of the shares or units can remain inactive for up to 18 months following the date on which they
became inactive
Non-launched compartments and compartments that have not been reactivated within the 18-month
period must be removed from the prospectus or offering document at its next update and at the latest
within an additional six-month period. Marketing materials must also be adapted. If the compartment
does not appear in the prospectus or offering document, the CSSF considers that the proposed launch of
the compartment has been abandoned.
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CSSF Circular 12/540 of July 2012 covers, inter alia, compartments in liquidation: a compartment needs
to be removed from the prospectus or offering document at its next update and at the latest within six
months of the date of the decision by the Board of Directors to either:
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4.1. Introduction
This Chapter summarizes investment and borrowing rules applicable to UCITS, 2010 Law Part II UCIs,
SIFs, AIFs, RAIFs, EuVECAs, EuSEFs, money market funds (MMFs),and ELTIFs. UCITS are subject to
detailed investment and borrowing rules.

SIFs and RAIFs are subject to general diversification requirements.
AIFs managed by authorized AIFM and internally managed AIFs that are subject to the AIFM Law (“Full
AIFM regime AIFs”) are subject to specific requirements in relation to their investments in securitization
positions and major holdings and control of non-listed companies and issuers.
The managers of qualifying EuVECA and EuSEF are required to comply with specific investment
restrictions in order to benefit from the passport for the marketing of their EuVECA and EuSEF.
Funds using the label “Short-term money market fund” or “Money market fund” are subject to specific
eligible asset requirements and diversification rules.
ELTIFs are subject to specific eligible asset requirements and diversification rules.

4.2. UCIs under the 2010 Law
4.2.1. Introduction
4.2.1.1. UCITS and Part II UCIs
The investment and borrowing rules for UCITS (Part I UCIs) are set out in Section 4.2.2.
The investment and borrowing rules for 2010 Law Part II UCIs are set out in Section 4.2.3.
Disclosure requirements for 2010 Law UCIs (e.g., prospectus and financial statement disclosures) are
covered in Chapter 10.

4.2.1.2. Multiple compartment UCIs
In the case of multiple compartment UCIs, the investment and borrowing restrictions must be complied
with by all compartments, except those relating to significant influence over an issuer (see Sections
4.2.2.8.2. and 4.2.3.1.C.), which apply to all compartments collectively (Article 48 (1) of the 2010 Law
and Chapter J of Circular 91/75).

4.2.2. UCITS
This section introduces the concepts of “core” and “non-core” eligible assets and the regulations
setting out the investment and borrowing rules applicable to UCITS. It then outlines the investment and
borrowing rules, which can be classified as follows:
• Eligible assets (see Section 4.2.2.3. for a summary and Section 4.2.2.7. for further details)
• Diversification requirements (see Section 4.2.2.4. for a summary and Section 4.2.2.8. for further details)
• Borrowing requirements, rules relating to the granting of loans, and short selling (see Section 4.2.2.5.
for a summary and Section 4.2.2.9. for further details)
• Techniques and instruments relating to transferable securities and MMIs (see Section 4.2.2.6. for a
summary and Section 4.2.2.10. for further details)
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2010 Law Part II UCIs are subject to less detailed investment and borrowing rules that are specific to the
type of UCI: UCIs investing in transferable securities, hedge funds, venture capital funds, futures contracts
and options funds, and real estate funds.
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4.2.2.1. Core and non-core eligible assets
A UCITS must invest in “eligible assets”. There are two types of eligible assets, which are, for the purposes
of this Chapter of the Technical Guide, defined as “core” and “non-core”. “Core” and “non-core” eligible
assets are not terms used in the regulations.
Core eligible assets are assets that are eligible for investment by UCITS under Article 41 (1) of the 2010
Law. They include:

A. Transferable securities admitted to or dealt in on a regulated market, including:
• Structured financial instruments (SFIs)
• Transferable securities or money market instruments embedding derivatives
• Recently issued transferable securities or money market instruments

B. Money market instruments (MMIs)
C. Deposits
D. Closed-ended UCIs
E. Open-ended UCIs
F. Financial derivative instruments (FDIs), including FDIs on financial indices
G. Ancillary assets
Non-core eligible assets are assets that are eligible for investment by UCITS under Article 41 (2)
a) of the 2010 Law, sometimes referred to as the “trash ratio”. The trash ratio may only include
transferable securities and money market instruments.
No more than 10% of net assets may be invested in non-core investments. Where assets are only
eligible as non-core investments, this is indicated in this Section.
Precious metals and certificates representing them are assets specifically prohibited by the 2010 Law.

4.2.2.2. Applicable regulations
The basic investment and borrowing rules for UCITS are set out in the 2010 Law. These rules have been
clarified by a Grand-Ducal Regulation, CSSF Circulars and the European Securities and Markets Authority
(ESMA83) guidelines. Such clarifications remain applicable under the 2010 Law.
The investment and borrowing rules of the 2010 Law transpose the requirements of the UCITS Directive.
To further clarify the definition of eligible investments (“eligible assets”) for a UCITS and to ensure
consistent interpretation and implementation of the UCITS Directives across all EU Member States, the
European Commission issued a Directive clarifying certain definitions (Directive 2007/16/EC of 19 March
2007 – the Eligible Assets Directive).
ESMA has issued two sets of additional guidelines clarifying certain parts of this Directive:
• Eligible assets for investment by UCITS of March 2007, as amended. ESMA guidelines concerning
eligible assets for investment by UCITS were amended in September 2008
• Eligible assets for investment by UCITS – The classification of hedge fund indices as financial indices of
July 2007
The Grand-Ducal Regulation of 8 February 2008 (the “Grand-Ducal Regulation”) concerning certain
definitions of the 2010 Law transposes the Eligible Assets Directive into national regulation.
CSSF Circular 08/339 of 19 February 2008, as amended by CSSF Circular 08/380 of 26 November
2008, reproduces ESMA’s two sets of Guidelines of the Committee of European Securities Regulators
(CESR) concerning eligible assets for investment by UCITS.
CSSF Circulars 11/512, 08/356, and 91/75 also provide some clarifications relevant to the investment
and borrowing rules of UCITS.

83
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The Committee of European Securities Regulators (CESR) became the ESMA on 1 January 2011.

ESMA’s Guidelines on ETFs and other UCITS issues of 18 December 2012, as amended, impact UCITS
using efficient portfolio management (EPM) techniques, such as securities lending, sale and repurchase
agreements (repos) and purchase and resale agreements (reverse repos), as well as specific categories
of UCITS: ETFs, index-tracking UCITS (including leveraged index-tracking UCITS), UCITS entering into
total return swaps (TRS), and UCITS investing in financial indices. ESMA’s guidelines also cover the
management of collateral for OTC financial derivative instrument (FDI) transactions and EPM techniques.

CSSF Circular 14/592 dated 30 September 2014 implements the latest version of ESMA’s guidelines
published on 1 August 2014.
The CSSF also issued on 8 December 2015 an FAQ concerning the Luxembourg Law of 17 December
2010 relating to undertakings for collective investment in transferable securities and covering, inter alia,
eligible assets and diversification rules (last version 5 January 2018).
On 30 June 2017, the final text of Regulation (EU) 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union. The Regulation applies from 21 July 2018 for new funds launched on or after this
date. By 21 January 2019, existing funds and compartments that qualify as money market funds
(“MMF”) as per the definition set out in article 1 of the Regulation must submit an application to their
competent authorities.

4.2.2.3. Eligible assets – summary
This Section provides a high level overview of the eligible assets for investment by UCITS.

A. Transferable securities – for example, ordinary shares and bonds
Transferable securities which are listed on or dealt in on a regulated market are eligible as core
investments. Transferable securities which are not listed on or dealt in on a regulated market are
eligible as non-core investments only.
To be transferable, the following criteria must be met:
• The potential loss on the investment is limited to the amount paid to acquire it
• The liquidity of the instrument must not compromise the ability of the UCITS to meet its repurchase
obligations
• A reliable valuation must be available for the investment
• Appropriate information on the investment must be available
• The instrument must be negotiable – i.e., there are no limitations on its transferability
• The acquisition of the investment must be consistent with the investment policy of the UCITS
• The risks associated with the investment must be adequately captured by the risk management
process of the UCITS
Detailed requirements are outlined in Section 4.2.2.7.1.
Structured financial instruments (SFIs) – for example, certificates on stock indices, commodities or real
estate
Provided they meet the aforementioned transferable securities criteria, financial instruments backed
by or linked to the performance of other assets (which may not be eligible assets) are included within
the definition of transferable securities.
Detailed requirements are outlined in Section 4.2.2.7.2.
Transferable securities or money market instruments (MMIs) embedding derivatives – for example,
convertible bonds
A transferable security or MMI may embed a derivative, i.e., it is an instrument that contains a
component fulfilling the following criteria:
• Some or all of the cash flows of the transferable security or the MMI (host contract) can be modified
according to a variable, and therefore vary in a way similar to a stand-alone derivative
• Its economic characteristics and risks are not closely related to the economic characteristics and
risks of the host contract
• It has a significant impact on the risk profile and pricing of the transferable security or MMI
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ESMA has issued a Questions and Answers on the Application of the UCITS Directive, the latest version
of which is dated 23 July 2018. It covers, inter alia, regulated markets, investment limits, issuer
concentration, master feeder structures, UCITS investing in other UCITS with different investment
policies, and ESMA’s guidelines on ETFS and other UCITS issues.
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For those transferable securities or MMIs embedding a derivative, the underlying of the embedded
derivative instrument must consist of eligible assets for a UCITS.
Detailed requirements are outlined in Section 4.2.2.7.3.
Recently issued transferable securities or money market instruments (MMIs).
Recently issued transferable securities and MMIs not yet listed on or dealt in on a regulated market are
permitted provided that the terms of issue include an undertaking that an application will be made for
admission to a regulated market and that such admission is secured within one year of issue.
Detailed requirements are outlined in Section 4.2.2.7.4.

B. Money market instruments (MMIs) — for example, commercial papers
MMIs are eligible as core investments if they meet the following criteria:
• They are normally dealt in on the money market
• They are liquid
• They have a value that can be accurately determined at any time
• Either:
• They are listed on an official stock exchange or traded on a regulated market
• Their issue or issuer is regulated for the purpose of protecting investors and savings and one of
the following criteria is met:
• They are issued or guaranteed by a state or local authority or a supranational issuer
• They are issued by an undertaking that has securities which are dealt in on a regulated
market
• They are issued or guaranteed by an establishment subject to sufficient prudential
supervision
• They are issued by a securitization vehicle that benefits from a secured banking liquidity line
Detailed requirements are outlined in Section 4.2.2.7.5.
The specific requirements applicable to money market funds are covered in Section 4.7.

C. Deposits with credit institutions
Deposits are eligible as core investments if they meet the following criteria:
• They are with a credit institution that has its registered office in an EU Member State or, if located in
a non-Member State, it is subject to equivalent prudential rules
• They are repayable on demand or have the right to be withdrawn
• They have a maturity of up to 12 months

D. Closed-ended UCIs
Closed-ended undertakings for collective investment (UCIs) are eligible as core investments if they are
listed on or dealt in on a regulated market, meet the transferable securities criteria (see Point A.), and if:
• They are subject to corporate governance mechanisms equivalent to those applied to companies
ESMA guidance on investments in closed-ended UCIs in contractual form:
In assessing whether the corporate governance mechanisms for UCIs in contractual form are
equivalent, the following factors are indicators, which can be used as guidance:
a) Unitholders’ rights. The management regulations (or other contract on which the UCI is
based) should provide for:
• Right to vote of the unitholders in the essential decision making processes of the UCI
(including appointment and removal of the asset management company, amendment
to the contract that set up the fund, modification of investment policy, merger, and
liquidation)
• Right to control the investment policy of the UCI through appropriate mechanisms
b) It is understood that the assets of the UCI should be separate and distinct from those of the
asset manager and the UCI will be subject to liquidation rules adequately protecting the
unitholders.
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• They are managed by an entity subject to national regulation for the purpose of investor protection
Listed closed-ended hedge funds may, therefore, be eligible as core investments provided these
criteria are met.
Unlisted closed-ended UCIs may be eligible as non-core investments if the aforementioned criteria
are met (including the transferable securities criteria).
UCITS may not invest in closed-ended funds for the purpose of circumventing the investment limits.

E. Open-ended UCIs
Shares or units of open-ended UCITS and other UCIs, including Exchange Traded Funds (ETFs), are
eligible as core investments if:
• Their sole object consists of collective investment in transferable securities or in other liquid
financial assets that are eligible assets for UCITS, they raise capital from the public, and they
operate on the principle of risk-spreading
• Their shares or units are, at the request of holders, repurchased or redeemed, directly or indirectly,
out of their assets
• They are subject to supervision considered by the CSSF to be equivalent to that laid down in EU Law
and the cooperation between authorities is sufficiently ensured
ESMA guidance:
In assessing whether a UCI is subject to equivalent supervision, the following factors can be
used to guide a decision on equivalence:
• Memoranda of Understanding (bilateral or multilateral), membership of an international
organization of regulators, or other cooperative arrangements (such as an exchange of
letters) to ensure satisfactory cooperation between the authorities
• The management company of the target UCI, its rules, and choice of depositary have been
approved by its regulator
• Authorization of the UCI in an Organization for Economic Co-operation and Development
(OECD) Member State
• The level of protection for shareholders or unitholders in the other UCIs is equivalent to that
provided for shareholders or unitholders of a UCITS (asset segregation, borrowings, lending, etc.)
ESMA guidance:
In assessing whether the level of protection is equivalent, the following factors can be used to
guide a decision on equivalence:
• Rules guaranteeing the autonomy of the management of the UCI, and management in the
exclusive interest of the unitholders
• The existence of an independent trustee/custodian with similar duties and responsibilities
in relation to both safekeeping and supervision. Where an independent trustee/custodian
is not a requirement of local law as regards collective investment schemes (CIS), robust
governance structures may provide a suitable alternative
• Availability of pricing information and reporting requirements
• Redemption facilities and frequency
• Restrictions in relation to dealings by related parties
• The extent of asset segregation
• The local requirements for borrowing, lending and uncovered sales of transferable
securities, and money market instruments in relation to the portfolio of the UCI
• They produce semi-annual and annual reports
• They do not invest, according to their constitutional document, more than 10% of their net assets in
other UCITS or UCIs
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The CSSF clarified that it is not necessary to analyze the eligibility of the underlying assets of the
closed-ended fund provided that the fund itself meets the transferable securities criteria.
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The CSSF clarified that:
• it is not possible for a UCITS to invest in feeder funds
• open-ended SIFs can be eligible investments for a UCITS provided they meet the eligibility
criteria for open-ended UCIs and are managed by an authorized AIFM
• UCITS master funds can be eligible investments for a UCITS which is not a feeder fund
provided they meet the eligibility criteria for open-ended UCIs
• A UCITS master fund can invest in funds or be a fund of funds provided its target funds
meet the eligibility criteria for open-ended UCIs
ESMA clarified with respect to UCITS investing in other UCITS or UCIs with different investment
strategies or investment restrictions that: the prospectus of a UCITS should clearly disclose
whether, in the case of fund of fund investments, the target fund(s) may have different
investment strategies or restrictions.
Where the fund rules or instruments of incorporation and prospectus of a UCITS expressly rule
out certain types of assets or derivative use without any reservations, UCITS management
companies/self-managed investment companies should carry out proportionate due diligence
to ensure that fund of fund investments do not result in a circumvention of the investment
strategies or restrictions set out in the fund rules or instruments of incorporation and
prospectus of the investing UCITS.

F. Financial derivative instruments (FDIs)
For FDIs to be eligible, the underlying asset of the FDI must be a core eligible asset – a transferable
security, deposit, MMI, closed and open-ended fund or a financial index, interest rates, foreign
exchange rates or currency.
If the acquisition or use of an FDI could result in the delivery or the transfer of non-eligible assets, the
FDI, regardless of its nature, is not eligible.
“Over-the-counter” (OTC) FDIs must meet the following criteria:
• The counterparties must be subject to prudential supervision, approved by the CSSF
• They must be subject to daily, reliable, and verifiable valuation
• They must be able to be sold, liquidated or closed by an offsetting transaction at any time at their
fair value at the UCITS’ initiative
Eligible FDIs include, but are not limited to, futures, options, swaps (interest rate swaps, currency
swaps, total return swaps, credit default swaps (CDS), etc.), forwards, and contracts for differences.
Detailed requirements are outlined in Section 4.2.2.7.6.
FDIs on financial indices
To be eligible as the underlying of an FDI, financial indices must meet the following criteria:
• Be sufficiently diversified
• Represent an adequate benchmark for the market it refers to
• Be published in an appropriate manner
Based on these eligibility criteria, eligible indices may, inter alia, consist of commodity and metal
indices, real estate indices, private equity indices, or hedge funds indices.
Detailed requirements are outlined in Section 4.2.2.7.7.

G. Ancillary assets
Movable and immovable property may be acquired by an investment company if it is essential for its
business.
Ancillary liquid assets may be held.

4.2.2.4. Diversification requirements – summary
This Section provides a high level overview of the diversification requirements for UCITS.
As well as meeting the eligible assets criteria, the investments of UCITS must meet the following
diversification requirements:
• No more than 10% of net assets may be invested in transferable securities or MMIs issued by the
same body. In certain cases, a higher limit may be applied (where the issuer or issuance meet specific
criteria, and in the case of index replicating UCITS)
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• No more than 20% of net assets may be invested in deposits with the same body
• The risk exposure to a counterparty in an OTC FDI transaction may not exceed 10% of net assets in the
case of a credit institution and 5% in other cases
• The total value of transferable securities and MMIs held in issuing bodies in each of which is invested
more than 5% of net assets must not exceed 40% of net assets
• No more than 20% of net assets may be invested in any combination of the following with a single
body:
• Transferable securities or MMIs
• Deposits
• Techniques and instruments relating to transferable securities and MMIs
• No more than 20% of net assets may be invested in a single UCITS or other UCI (for the purposes
of applying this limit, each compartment of a target multiple compartment UCI is considered as a
separate issuer)
• No more than 30% of net assets may be invested in aggregate in shares or units of other UCIs
(excluding UCITS)
• A UCITS (or its management company in the case of a common fund) may not acquire any shares
carrying voting rights which would enable it to exercise significant influence over the management of
an issuing body
• Furthermore, a UCITS may acquire no more than:
• 10% of the non-voting shares of the same issuer
• 10% of the debt securities of the same issuer
• 25% of the shares or units of the same UCI
• 10% of the MMIs issued by the same issuer
Detailed requirements are outlined in Section 4.2.2.8.

4.2.2.5. Borrowing requirements and rules relating to the granting of loans and
short selling – summary
This Section provides a high level overview of the borrowing requirements and the rules relating to the
granting of loans and short selling for UCITS.
Neither an investment company, a management company, nor a depositary acting on behalf of a common
fund may borrow. However, there are certain exceptions to this rule, including:
• Up to 10% of net assets may be borrowed on a temporary basis only
• Up to 10% of net assets in the case of an investment company may be borrowed to acquire property
essential for the business
• The combined amount of such borrowings may not in total exceed 15% of net assets
• Back-to-back loans may be acquired and are not considered as borrowings for the purposes of these
limits
Granting of loans or acting as guarantor on behalf of third parties is not permitted.
Short selling of securities is not permitted.
Detailed requirements are outlined in Section 4.2.2.9.

4.2.2.6. Techniques and instruments relating to transferable securities and
MMIs – summary
This Section provides a high level overview of the techniques and instruments relating to transferable
securities and MMIs that can be used by UCITS.
Techniques and instruments relating to transferable securities and MMIs may be employed provided they
are used for the purpose of efficient portfolio management (EPM) and do not result in the UCITS diverging
from its investment objectives or in a risk profile higher than that described in its sales documents.
Such techniques and instruments may include:
• Securities lending transactions
• Sale with the right of repurchase transactions
• Reverse repurchase and repurchase agreement transactions
• Currency hedging transactions
• Transferable securities and MMIs embedding FDIs
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• OTC FDIs
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Physical short selling of borrowed securities is not a permitted activity. It may be possible to use FDIs to
create synthetic short positions.
Permitted techniques and instruments should meet the following criteria:
• Be economically appropriate and realized in a cost-effective manner
• Be entered into for at least one of the following reasons:
• Risk reduction
• Cost reduction
• Generation of additional capital or income for the UCITS, provided that risk levels and diversification
remain consistent
• Be captured by the risk management process
Detailed requirements are outlined in Section 4.2.2.10.

4.2.2.7. Detailed rules regarding eligible assets
4.2.2.7.1. Transferable securities – definitions and requirements
Transferable securities that are admitted to an official listing on a regulated market or dealt in on another
regulated market that operates regularly and is recognized and open to the public are eligible as core
investments. Stock exchanges or other regulated markets that are outside the EU and used by UCITS
should be specified in the constitutional document.
Transferable securities are defined in Article 1 of the 2010 Law as:
• Shares and other securities equivalent to shares (“shares”)
• Bonds and other forms of securitized debt (“debt securities”)
• Any other negotiable securities that carry the right to acquire such transferable securities by
subscription or exchange, excluding techniques and instruments (see Section 4.2.2.10.(1))

I. The Grand-Ducal Regulation clarifies that transferable securities should meet the following
criteria:
(1)

The potential loss, which the UCITS may incur as a result of holding the securities, should be
limited to the amount paid for them.
ESMA clarification: a partly paid security must not expose the UCITS to a loss beyond the
amount to be paid for it.

(2)

The liquidity of the securities must not compromise the ability of the UCITS to repurchase or
redeem its shares or units at the request of the shareholders or unitholders.
ESMA clarification: in determining liquidity, the following may need to be taken into
account:
• Volume and turnover in the security
• If the price is determined by supply and demand in the market, the issue size and
the portion of the issue that the asset manager plans to buy, and evaluation of the
opportunity and timeframe to buy or sell
• Where necessary, an independent analysis of bid and offer prices over a period of time
may indicate the relative liquidity and marketability of the instrument, as may the
comparability of the available prices
• In assessing the quality of secondary market activity in a transferable security,
analysis of the quality and number of intermediaries and market makers dealing in the
transferable security concerned should be considered
The CSSF clarified that, in determining liquidity, the entire portfolio must be taken into
consideration and not only transferable securities considered individually.
Financial instruments which are admitted to or dealt in on a regulated market (see Point II.(1))
are presumed not to compromise the ability of the UCITS to repurchase or redeem its shares or
units at the request of the shareholders or unitholders.
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(3)

A reliable valuation is available for them:
(i) In the case of securities admitted to or dealt in on a regulated market, in the form of
accurate, reliable and regular prices, which are either market prices or prices made available
by valuation systems independent from issuers
(ii) In the case of other securities, in the form of a periodic valuation that is derived from
information from the issuer of the security or from competent investment research
Appropriate information is available for them:
(i) In the case of securities admitted to or dealt in on a regulated market, in the form of regular,
accurate, and comprehensive information on the security or, where relevant, on the portfolio
of the security
(ii) In the case of other securities, in the form of regular and accurate information on the security
or, where relevant, on the portfolio of the security

(5)

They are negotiable – i.e., there are no limitations on their transferability
ESMA clarification: there is a presumption, but not a guarantee, that transferable securities
admitted to trading on a regulated market are negotiable. The presumption does not apply
if the UCITS knows or ought reasonably to know that a particular security is not negotiable.

(6)

Their acquisition is consistent with the investment objectives or the investment policy, or both

(7)

Their risks are adequately captured by the risk management process of the UCITS
(see Section 7.2.)
ESMA clarification: the security’s risk and its contribution to the overall risk profile of the
portfolio must be assessed on an ongoing basis.

II. Regulated Market
(1)

“Regulated market”
A “regulated market” within the context of the 2010 Law is a regulated market in the sense
of the Markets in Financial Instruments Directive (MiFID)84. European Economic Area (EEA)85
regulated markets appear on the relevant European Commission list.

(2)

“Regulated market which operates regularly and is recognized and open to the public”
Circular 91/75 defines a regulated market which operates regularly and is recognized and open
to the public as follows:
• “Regulated”: the essential characteristic of a regulated market is the clearing, which
presupposes the existence of a central market organization for the processing of orders.
Such a market may also be distinguished by multilateral order matching (general matching
of bid and offers enabling the setting of a single price), transparency (maximum information
distribution among buyers and sellers giving them the possibility to follow the evolution
of the market so that they may ensure that their orders have been carried out at current
conditions), and the neutrality of its organizer (the organizer’s role must be limited to
recording and supervision)
• “Recognized”: the market must be recognized by a state or by a public authority delegated by
that state or by another entity recognized by the state or by that public authority, such as a
professional association
• “Operating regularly”: securities admitted to this market must be dealt in at a certain fixed
frequency (no sporadic dealings)
• “Open to the public”: the securities dealt in thereon must be accessible to the public

4.2.2.7.2. Structured financial instruments – for example, certificates
Provided they meet the transferable securities criteria, financial instruments backed by or linked to
the performance of other assets (which may not be eligible assets) are included within the definition of
transferable securities.

84

Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as amended.

85

The European Economic Area (EEA) Member States are the European Union (EU) Member States plus Iceland, Liechtenstein,
and Norway.
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CSSF clarification provided in its Annual Report 2009:
The eligibility analysis of structured financial instruments, i.e., transferable securities linked to the
performance of other underlying assets through an FDI, comprises different steps.
In order to qualify as eligible assets in accordance with Sections 4.2.2.7.1. or 4.2.2.7.4. (Article 41
(1) a) — d) of the 2010 Law) and as transferable securities, the structured financial instruments must
first meet the transferable securities criteria (see Subsection 4.2.2.7.1.I.).
Secondly, the security should be analyzed to determine if there is an embedded FDI (see Section
4.2.2.7.3. for criteria). There are two possible situations:
(a) Transferable securities embedding an FDI
In this case, the investment manager must apply the “look through” principle and verify the
eligibility of the underlying assets in accordance with the eligibility criteria for FDIs (see Section
4.2.2.7.6. for criteria):
• If the underlying assets of the FDIs qualify as eligible assets (in accordance with Sections
4.2.2.7.1. and 4.2.2.7.4. and Subsections 4.2.2.7.5.II. and III., 4.2.2.3.C., D and E − Article
41 (1) of the 2010 Law), the transferable securities are eligible as core investments for the
UCITS
• If the underlying assets of the FDIs do not qualify as eligible assets, the transferable securities
are not eligible investments for the UCITS in accordance with Sections 4.2.2.7.1. or 4.2.2.7.4.
Nevertheless, if the underlying assets of the FDIs qualify as non-core investments, the transferable
securities are eligible as non-core investments.
When a transferable security embeds an FDI, the risk management process requirements apply to
this FDI (see Section 7.2.).
(b) Transferable securities not embedding an FDI
In principle, in this case, the investment manager is not required to apply the “look through”
principle and does not have to verify the eligibility of the underlying assets in accordance with the
eligibility criteria for FDIs.
Nevertheless, a UCITS must always be managed in accordance with the principle of risk
diversification − i.e., it is not acceptable for a UCITS to exclusively invest in different transferable
securities that are all linked to the performance of the same underlying asset.
As a consequence, the principle of risk diversification applies to each transferable security as well
as to its underlying assets independently of the fact that the transferable security embeds or does
not embed an FDI.
The investment manager and the officers responsible for the UCITS must provide for means to
satisfy the principle of risk diversification.
Other CSSF clarification
With respect to transferable securities that do not embed a derivative, the application of a 20%
limit of the net assets to each underlying asset of such transferable securities that do not embed a
derivative, has to be respected. This limit may be raised up to 35% for a single underlying asset.

4.2.2.7.3. Transferable securities and MMIs embedding FDIs
(1)

Such financial instruments must meet the criteria for transferable securities (see Section
4.2.2.7.1.) or MMIs (see Section 4.2.2.7.5.) and must contain a component that fulfills the
following criteria:
• Some or all of the cash flows that otherwise would be required by the transferable security,
which functions as a host contract, can be modified according to a specific interest rate, financial
instrument price, foreign exchange rate, index of prices or rates, credit rating or credit index, or
other variable, and therefore vary in a way similar to a stand-alone FDI
• Its economic characteristics and risks are not closely related to the economic characteristics and
risks of the host contract
• It has a significant impact on the risk profile and pricing of the transferable security

(2)
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A transferable security or MMI should not be regarded as embedding an FDI where it contains a
component that is contractually transferable independently of the transferable security or the MMI.

ESMA states that collateralized debt obligations (CDOs) or asset backed securities using FDIs
will generally not qualify as structured financial instruments (SFIs) embedding FDIs, except if
they are:
• Leveraged
• Not sufficiently diversified
Where a product is structured as an alternative to an OTC FDI, its treatment should be similar
to that of an OTC FDI.
ESMA has indicated that the following instruments may embed FDIs:
Investment rules

• Credit linked notes
• Convertible bonds
• Exchangeable bonds
• SFIs whose performance is linked to the performance of a bond index
• SFIs whose performance is linked to a basket of shares
• SFIs with a fully guaranteed nominal value whose performance is linked to the performance
of a basket of shares
UCITS using SFIs embedding FDIs must respect the principles of the 2010 Law regarding FDIs.
For those transferable securities or MMIs embedding an FDI, the underlying of the embedded FDI
must consist of assets eligible for a UCITS.
For example, catastrophe bonds and delta one certificates may be eligible provided the
transferable securities criteria are met (see Section 4.2.2.7.1.I.). However, leverage loans will
not be eligible because they do not qualify as transferable securities.

4.2.2.7.4. Recently issued transferable securities or MMIs
Recently issued transferable securities and MMIs not yet listed on or dealt in on a regulated market are
permitted as core investments provided that the terms of issue include an undertaking that application
will be made for admission to a regulated market (see Point 4.2.2.7.1.II.(1)) or another regulated market
that operates regularly and is recognized and open to the public (see Point 4.2.2.7.1.II.(2)) and that such
admission is secured within one year of issue.

4.2.2.7.5. Money market instruments (MMIs) – for example, commercial papers
I. MMIs
(1)

Article 1 of the 2010 Law defines MMIs as instruments meeting all the following criteria:
• Normally negotiated on a money market (see Point (2))
• That are liquid (see Point (3))
• Whose value can be determined with precision at any time (see Point (4))
The Grand-Ducal Regulation clarifies that MMIs should be understood to mean those that are
either admitted to trading or dealt in on a regulated market or are not admitted to trading.
ESMA clarifications
Gaining exposure to precious metals through investment in MMIs is forbidden.
Short selling of MMIs is prohibited.

(2)

MMIs normally dealt in on the money market should be understood to mean those that meet one
of the following conditions:
(a)

Have a maturity at issuance not exceeding 397 days

(b)

Have a residual maturity not exceeding 397 days

(c)

Undergo regular yield adjustments at least every 397 days

(d)

Have a risk profile, including credit and interest rate risks, that corresponds to that of
financial instruments that have a maturity of not exceeding 397 days or are subject to a
yield adjustment at least every 397 days
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ESMA clarification:
Treasury and local authority bills, certificates of deposit, commercial papers, and banker’s
acceptances will usually meet the criterion “normally dealt in on the money market”.
(3)

Liquid MMIs are those that can be sold at limited cost in an adequately short timeframe, taking
into account the UCITS’ obligations to repurchase or redeem its shares or units at the request of
the shareholders or unitholders.
ESMA advises that when assessing the liquidity of MMIs, the following should be considered:
• Frequency of trades and quotes for the MMI
• Number of dealers willing to buy and sell the MMI, time needed to sell the MMI, method
of soliciting offers, and method of transfer
• Size of the issuance/program
• Possibility to repurchase, redeem, or sell the MMI in a short period, at limited cost, and
with short settlement delay
When assessing the liquidity of the UCITS, ESMA advises that the following factors should
be taken into consideration to ensure that any single MMI does not affect the liquidity of the
UCITS:
• Shareholder or unitholder structure and concentration of shareholders or unitholders
• Purpose of funding of shareholders or unitholders
• Quality of information on the UCITS’ cashflow
• Prospectus guidelines on limiting withdrawals

(4)

MMIs that have a value that can be accurately determined at any time means:
• They allow the UCITS to calculate its NAV in accordance with the value at which the financial
instrument held in the portfolio could be exchanged between knowledgeable willing parties in
an arm’s length transaction
• They are based either on market data or on valuation models including systems based on
amortized cost
ESMA is of the view that if an amortization method is used to assess the value of an MMI,
the UCITS must ensure that this will not result in a material discrepancy between the value
of the MMI and the value calculated according to the amortization method. ESMA is of the
view that this would generally be the case in either of the following cases:
• MMI with a residual maturity of less than 3 months and with no specific sensitivity to
market parameters, including credit risk
• UCITS investing solely in high-quality instruments with, as a general rule, a maturity, or
residual maturity, of at most 397 days, or regular yield adjustments in line with such
maturities and with a weighted average maturity of 60 days. The high quality of the
instruments should be adequately monitored, taking into account both the credit risk
and the final maturity of the instrument
The aforementioned principle, along with adequate procedures defined by the UCITS,
should avoid situations where discrepancies between the value of the MMI as defined in
Point (4) and the value calculated according to the amortization method would become
material, either at the individual MMI level or at the UCITS level. The UCITS’ procedures
might include updating the credit spread of the issuer or selling the MMI.
ALFI’s recommendations on the use of amortized cost as the valuation basis for sub-three
month paper are outlined in Subsection 7.6.1.

II. MMIs dealt in on a regulated market
(1)
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MMIs normally dealt in on the money market or admitted to, or dealt in on, a regulated market
are presumed to be liquid and to have a value that can be accurately determined at any time. As
such they are eligible as core investments.

III. MMIs not dealt in on a regulated market
(1)

MMIs not dealt in on a regulated market are also permitted as core investments if the issue or
issuer is regulated for the purpose of protecting investors and savings (see Point (2)) and one of
the following criteria is met:
• They are issued or guaranteed by a central, regional or local authority or central bank of an
EU Member State, the European Central Bank, the EU, a non-EU Member State, in the case of
a Federal State, by one of the members making up the federation, or by a public international
body to which at least one EU Member State belongs
• They are issued or guaranteed by an establishment subject to prudential supervision in
accordance with criteria defined by EU law or by an establishment that is subject to and
complies with prudential rules considered by the CSSF to be at least as stringent as those of
EU law (see Point (3))
• They are issued by other bodies belonging to categories approved by the CSSF under various
specific conditions

(2)

Instruments of which the issue or issuer is regulated for the purpose of protecting investors and
savings
(a)

For MMIs that are not dealt in on a regulated market but the issuer is regulated, the
following criteria must be met:
• Fulfill one of the criteria for MMIs normally dealt in on the money market and all the
criteria for MMIs that are liquid and MMIs that have a value that can be accurately
determined at any time
• Appropriate information must be available for them, including information that
allows an appropriate assessment of the credit risks related to the investment in such
instruments
• Freely transferable

(b)

For MMIs described in (a), and issued by an undertaking the securities of which are dealt
in on a regulated market (second bullet of Point (1)), or issued by other bodies belonging
to the categories approved by the UCITS’ competent authority (fourth bullet of Point (1)),
or issued by a local or regional authority of a Member State or by a public international
body but are not guaranteed by a Member State, or, in the case of a Federal State that
is a Member State, by one of the members of the federation, appropriate information as
mentioned in (a) second bullet should consist of:
• Information on both the issue or the issuance program and the legal and financial
situation of the issuer prior to the issuance of the MMI
• Updates of this information on a regular basis and whenever a significant event occurs
• Verification of this information by qualified third parties not subject to instructions
from the issuer
• Available and reliable statistics on the issue or the issuance program
ESMA’s view is that regular updates should normally occur on an annual basis
and that third parties should specialize in the verification of legal or financial
documentation and be composed of persons meeting professional standards of
integrity.

(c)

For MMIs described in (a) and issued or guaranteed by an establishment subject to
prudential supervision (third bullet of Point (1)), appropriate information as mentioned in
(a) second bullet should consist of:
• Information on the issue or the issuance program or on the legal and financial situation
of the issuer prior to the issue of the MMI
• Updates of this information on a regular basis and whenever a significant event occurs
• Available and reliable statistics on the issue or the issuance program or other data
enabling an appropriate assessment of the credit risks related to the investment in
such instruments

(d)

For MMIs referred to in the third bullet of Point (1), except those referred to in (b) and
those issued by the European Central Bank or by a central bank of a Member State,
appropriate information as mentioned in (a) should consist of information on the issue or
the issuance program or on the legal and financial situation of the issuer prior to the issue
of the MMI.
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• They are issued by an undertaking any securities of which are dealt in on regulated markets
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(3)

Establishment which is subject to and complies with prudential rules considered by the CSSF to
be at least as stringent as those of EU law
The reference to an establishment that is subject to and complies with prudential rules
considered by the CSSF to be at least as stringent as those laid down by EU law should be
understood as a reference to an issuer that is subject to and complies with prudential rules and
fulfils one of the following criteria:
• It is located in the European Economic Area (EEA)
• It is located in an OECD Member State belonging to the Group of Ten
• It has at least investment grade rating
• It can be demonstrated on the basis of an in-depth analysis of the issuer that the prudential
rules applicable to that issuer are at least as stringent as those laid down by EU law

4.2.2.7.6. Financial derivative instruments (FDIs)
Eligible financial derivative instruments include, but are not limited to, futures, options, swaps (interest
rate swaps, currency swaps, total return swaps, credit default swaps, etc.), forwards, and contracts for
differences.
(1)

FDIs (including equivalent cash-settled instruments) that are dealt in on a regulated market or overthe-counter (OTC) are permitted as core investments provided that:
• The underlying consists of transferable securities (see Section 4.2.2.7.1.), recently issued
transferable securities (see Section 4.2.2.7.4.), money market instruments (see Subsections
4.2.2.7.5.II. and III.), deposits with credit institutions (see Subsection 4.2.2.3.C.), closed-ended
UCIs (see Subsection 4.2.2.3.D.), open-ended UCIs (see Subsection 4.2.2.3.E.), financial indices
(see Section 4.2.2.7.7.), interest rates, foreign exchange rates, or currencies, in which the UCITS
may invest in accordance with the Law and its constitutional document
• The counterparties to OTC FDIs are institutions subject to prudential supervision, approved by
the CSSF
CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at least an
investment grade rating
• Specialized in such transactions
If the counterparty does not fulfil any of the three first criteria, a UCITS has to demonstrate
that the prudential rules applicable to such counterparty are equivalent to those laid down in EU
Law.
• In the case of OTC FDIs, the counterparties are institutions subject to prudential supervision
and belonging to the categories approved by the UCITS’ competent authority and the OTC FDIs
are subject to a reliable and verifiable valuation (see Point (3)) on a daily basis and can be sold,
liquidated or closed by an offsetting transaction at any time at their fair value at the UCITS’
initiative
FDIs should meet the following criteria:
• They allow the transfer of the credit risk of an asset independently from the other risks
associated with that asset
• They do not result in the delivery or in the transfer of assets other than eligible assets of
UCITS
• They comply with the criteria for OTC FDIs
• Their risks are adequately captured by the risk management process of the UCITS
FDIs on commodities (including non-financial indices) are not considered to be eligible assets.
CSSF clarification: Credit default swaps on “loans” are considered to be eligible assets provided
that they are cash settled. The “loan” is considered as an eligible underlying asset as long as it
meets the requirements in the first bullet of Point (1) above.
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(2)

The global exposure relating to FDIs must not exceed the total net asset value (NAV) of the UCITS
(see also Chapter 7).

(3)

“Reliable and verifiable valuation”
The requirements for a “reliable and verifiable valuation” are outlined in Subsection 7.6.1.B.

(4)

Total return swaps or similar instruments

• The assets held by the UCITS should comply with the investment limits set out in Sections
4.2.2.8.1. I.- IV. and 4.2.2.8.2. For example, when a UCITS enters into an unfunded swap,
the UCITS’ investment portfolio that is swapped out should comply with the aforementioned
investment limits
• The underlying exposures of the financial derivative instruments must be taken into account to
calculate the investment limits laid down in Section 4.2.2.8.1. I.-II
Where the counterparty has discretion over the composition or management of the UCITS’
investment portfolio or of the underlying of the financial derivative instrument, the agreement
between the UCITS and the counterparty should be considered as an investment management
delegation arrangement and should comply with the UCITS requirements on delegation.

4.2.2.7.7. FDI on financial indices
Financial indices are defined as those meeting the following criteria:
(a)

They are “sufficiently diversified”
To be sufficiently diversified, the following criteria must be fulfilled:
• The index must be composed in such a way that price movements or trading activities regarding
one component do not unduly influence the performance of the whole index
• Independent of whether the index is composed of core or non-core eligible assets, the index
must be composed in such a way that the diversification limit of 20% (or, if justified, 35%) must
be respected in relation to:
• Investment in either shares or debt securities, or both, issued by the same body
• Other components of the index (e.g., a commodity)

(b)

They “represent an adequate benchmark for the market to which they refer”
To represent an adequate benchmark for the market to which they refer, the following criteria must
be fulfilled:
• The index measures the performance of a representative group of underlying components in a
relevant and appropriate way
• The index is revised or rebalanced periodically to ensure that it continues to reflect the markets
to which it refers following criteria that are publicly available
• The underlying components are sufficiently liquid, which allows users to replicate the index, if
necessary

(c)

They “are published in an appropriate manner”
To be published in an appropriate manner, the following criteria must be fulfilled:
• Their publication process relies on sound procedures to collect prices and to calculate and to
subsequently publish the index value, including pricing procedures for components where a
market price is not available
• Material information on matters such as index calculation, rebalancing methodologies, index
changes or any operational difficulties in providing timely or accurate information is provided on
a wide and timely basis
ESMA’s guidelines state that indices based on FDIs on commodities or indices on property may
be eligible provided they comply with the criteria set down for financial indices.
If the composition of the index is not sufficiently diversified, its underlying assets have to be
combined with the other assets of the UCITS (see Points 4.2.2.8.1.I. (1) to (7), 4.2.2.8.1.II. (1)
and 4.2.2.8.1.IV. (1)).
CSSF clarification: the governing body of a UCITS should have a methodology for the use
of financial derivative instruments with financial indices as underlying assets. This detailed
methodology should describe how the investment policy is impacted by its exposure to financial
indices.
4. Investment rules | 91

Investment rules

Where a UCITS enters into a total return swap or invests in other financial derivative instruments
with similar characteristics:
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The ESMA Guidelines on ETFs and other UCITS issues clarified that: UCITS should not invest in a financial
index that has a single component that has an impact on the overall index return that exceeds the
relevant diversification requirements i.e., 20%/35%. In the case of a leveraged index, the impact of one
component on the overall return of the index, after having taken into account the leverage, should respect
the same limits.
A UCITS should not invest in commodity indices that do not consist of different commodities. Subcategories of the same commodity (for instance, from different regions or markets or derived from the
same primary products by an industrialized process) should be considered as being the same commodity
for the calculation of the diversification limits. For example, WTI Crude Oil, Brent Crude Oil, Gasoline,
or Heating Oil contracts should be considered as being all sub-categories of the same commodity (i.e.,
oil). Sub-categories of a commodity should not be considered as being the same commodity if they are
not highly correlated. With respect to the correlation factor, two components of a commodity index
that are sub-categories of the same commodity should not be considered as highly correlated if 75% of
the correlation observations are below 0.8. For that purpose, the correlation observations should be
calculated (i) on the basis of equally-weighted daily returns of the corresponding commodity prices and (ii)
from a 250-day rolling time window over a five-year period.
A UCITS should be able to demonstrate that an index satisfies the index criteria in Sections 4.2.2.8.1.IV.
and 4.2.2.7.7.(a)-(c), including that of being a benchmark for the market to which it refers. For that
purpose:
• An index should have a clear, single objective in order to represent an adequate benchmark for the
market
• The universe of the index components and the basis on which these components are selected for the
strategy should be clear to investors and competent authorities
• If cash management is included as part of the index strategy, the UCITS should be able to demonstrate
that this does not affect the objective nature of the index calculation methodology
An index should not be considered as being an adequate benchmark of a market if it has been created
and calculated on the request of a market participant or a very limited number of market participants and
according to the specifications of those market participants.
UCITS should not invest in financial indices:
• Whose rebalancing frequency prevents investors from being able to replicate the financial index.
Indices that rebalance on an intra-day or daily basis do not satisfy this criterion. For the purpose of
these guidelines, technical adjustments made to financial indices (such as leveraged indices or volatility
target indices) according to publicly available criteria should not be considered as rebalancing in the
context of this paragraph
• Whose full calculation methodology (inter alia enabling investors to replicate the financial index) is not
disclosed by the index provider. This includes providing detailed information on index constituents,
index calculation (including effect of leverage within the index), rebalancing methodologies, index
changes, and information on any operational difficulties in providing timely or accurate information.
Calculation methodologies should not omit important parameters or elements to be taken into
account by investors to replicate the financial index. This information should be easily accessible, free
of charge, to investors and prospective investors, for example, via the internet. Information on the
performance of the index should be freely available to investors
• That do not publish their constituents together with their respective weightings. This information
should be easily accessible, free of charge, to investors and prospective investors, for example, via
the internet. Weightings may be published after each rebalancing on a retrospective basis. This
information should cover the previous period since the last rebalancing and include all levels of the
index
• Whose methodology for the selection and the rebalancing of the components is not based on a set of
pre-determined rules and objective criteria
• Whose index provider accepts payments from potential index components for inclusion in the index
• Whose methodology permits retrospective changes to previously published index values (“backfilling”)
The UCITS should carry out and appropriately document due diligence on the quality of the index. This
due diligence should take into account whether the index methodology contains an adequate explanation
of the weightings and classification of the components on the basis of the investment strategy and
whether the index represents an adequate benchmark. The due diligence should also cover matters
relating to the index components. The UCITS should also assess the availability of information on the
index including:
• Whether there is a clear narrative description of the benchmark
• Whether there is an independent audit and the scope of such an audit
• The frequency of index publication and whether this will affect the ability of the UCITS to calculate its
NAV
The UCITS should ensure that the financial index is subject to independent valuation.
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4.2.2.8. Detailed rules regarding diversification
4.2.2.8.1. Concentration rules

(1)

No more than 10% of net assets may be invested in transferable securities or MMIs issued by the
same body.

(2)

The total value of transferable securities and MMIs held in issuing bodies in each of which the
UCITS has invested more than 5% of net assets must not exceed 40% of net assets. This limit
does not apply to:
• Deposits and OTC FDIs made with financial institutions subject to prudential supervision
• Transferable securities and MMIs referred to in Points (3) and II. (1)
• Investments in other UCITS or UCIs

(3)

The limit of 10% in Point (1) is increased to 25% for certain debt securities if they are issued by a
credit institution with registered office in an EU Member State and subject to public supervision
designed to protect the holders of debt securities (in the case of bankruptcy). In addition, the
total value of such debt securities held in such issuing bodies in each of which the UCITS has
invested more than 5% of net assets must not exceed 80% of net assets.

(4)

No more than 20% of net assets may be invested in deposits with the same body.

(5)

The risk exposure to a counterparty in an OTC FDI transaction may not exceed 10% of net assets
in the case of a credit institution and 5% in other cases.
The risk exposures to a counterparty arising from OTC FDI transactions and EPM techniques
should be combined when calculating the counterparty risk limits.
ESMA’s Guidelines on risk measurement and the calculation of global exposure and
counterparty risk for UCITS and CSSF Circular 11/512 clarifications:
The types of collateral that are eligible for the purpose of limiting the counterparty risk
linked to efficient portfolio management transactions (EPM) also apply in the framework of
OTC FDI transactions (see Point 4.2.2.10.(6) (b)).
The UCITS needs to define and apply appropriate and prudent discounts.
Collateral received by the UCITS, other than cash, cannot be sold, reinvested or pledged.
Cash collateral can only be reinvested in risk-free assets that are eligible under the 2010
Law, i.e., eligible assets that do not provide a yield greater than the risk-free rate.
Reinvestment of cash collateral should be taken into account within the diversification limits
applicable.
ESMA clarified further that only netting arrangements in accordance with the definition
and conditions set out in the guidelines referred to above may be taken into account when
calculating issuer concentration limits.

(6)

No more than 20% of net assets may be invested in any combination of the following with a
single body:
• Transferable securities or MMIs
• Deposits
• OTC FDIs
• Techniques and instruments relating to transferable securities and MMIs
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(7)

The limits set out in Points (1) − (6) and II.(1) may not be combined; thus investments in
transferable securities or MMIs issued by the same body, in deposits or FDIs made with this body
must under no circumstances exceed in total 35% of the net assets.

(8)

Companies which are included in the same group for the purposes of consolidated accounts,
as defined in Directive 2013/34/EU on the annual financial statements, consolidated financial
statements and related reports of certain types of undertakings86, or in accordance with
recognized international accounting rules, are regarded as a single body for the purpose of
calculating the limits.

Directive 2013/34/EU repeals Directive 83/349/EEC.
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CSSF clarification on single body:
The CSSF considers that the notion of “group”, as defined in Point (8), does not apply with
respect to the application of the limits referred to in Points (1), (2), (4), (5) and (6). Consequently,
the CSSF considers that the notion of body referred to in Point (1) should be interpreted as issuer.
The restrictions set out in Point (2) also apply to the individual issuer.
Furthermore, the CSSF considers that consolidation of accounts allows the presentation of the
accounts of a group of companies with common interests and considers that the companies
comprised within the scope of consolidation are part of the same group. Consequently, Point (8)
applies to all consolidated companies.
The CSSF also considers, by analogy with the provisions referred to in Point (6), that the
investment restriction relating to the notion of group provided for in Point (8) applies to all
instruments (including deposits and transactions on derivatives) of the group companies.

II. Exception for securities issued by governments
(1)

The limit of 10% in Point I.(1) is increased to 35% if the transferable securities are issued or
guaranteed by an EU Member State or its local authorities, by a non-Member State of the EU or
by public international bodies of which one or more EU Member States are members.

(2)

The CSSF may authorize investment of up to 100% of net assets in at least six different
transferable securities, issued or guaranteed by an EU Member State, its local authorities, a nonMember State of the EU or public international bodies of which one or more EU Member States
are members, of which one issue may not account for more than 30% of the total.
The CSSF will only grant such an authorization if it considers that shareholders or unitholders in
the UCITS have protection equivalent to that of shareholders or unitholders in UCITS complying
with the concentration limits laid down in Section I. and Point II.(1).
Such UCITS must indicate the States, the local public authorities or public international bodies
issuing or guaranteeing securities in which they intend to invest more than 35% of their net
assets in:
• Their constitutional document
• Their prospectus or marketing communications, drawing attention to such authorization

III. Exception for investments in other open-ended UCIs
(1)

No more than 20% of net assets may be invested in a single UCITS or other UCI (for the purposes
of applying this limit, each compartment of a multiple compartment UCI is considered as a
separate issuer).

(2)

No more than 30% of net assets may be invested in aggregate in shares or units of other UCIs
(excluding UCITS).

(3)

Where investments are made in other UCITS and/or other UCIs that are linked to the investing
UCITS (i.e., the same management company or a company linked to the management company),
subscription or redemption fees may not be charged to the investing UCITS.
Where a “substantial proportion” of net assets are invested in other UCIs that are linked to the
investing UCITS, the prospectus must disclose the maximum level of management fees that
may be charged both to the UCITS itself and to the other UCIs in which it intends to invest. In its
annual report, it must indicate the “maximum percentage” of management fees charged both to
the UCITS itself and to the other UCIs in which it invests.
CSSF clarifications:
• “Substantial portion” is considered to be more than 50% of the net assets of the UCITS
• The “maximum percentage” of management fees that must be disclosed in the annual
report should exclude commission that has been retroceded
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IV. Exception for index replicating UCITS
(1)

Index replicating UCITS are those that replicate the composition of the underlying assets of the
index, including the use of FDIs and other techniques and instruments.
The limit of 10% mentioned in Point I.(1) is raised to 20% (or, if justified, 35%) for investment in
either shares or debt securities, or both, issued by the same body where the investment policy is
to replicate an index that is recognized by the CSSF.
The CSSF bases its recognition on the following criteria:
• Composition of the index is sufficiently diversified (see Point (2))
• Index is published in an appropriate manner (see Point (4))

(2)

Sufficiently diversified
An index whose composition is sufficiently diversified is an index that complies with the risk
diversification rules of the second sub-paragraph of Point (1).

(3)

Represents an adequate benchmark
An index that represents an adequate benchmark is an index whose provider uses a recognized
methodology that generally does not result in the exclusion of a major issuer to the market to
which it refers.

(4)

Published in an appropriate manner
An index that is published in an appropriate manner is an index that is accessible to the public
and the provider of which is independent from the index-replicating UCITS.

V. Provisional derogations from investment restrictions
(1)

The aforementioned investment restrictions need not be complied with when exercising
subscription rights; however the UCITS must remedy the situation as a priority objective. In
addition, recently formed UCITS may derogate from Points I.(1) to (7), II., III., and IV. during the
first six months.
CSSF clarification:
The derogation period starts in principle from the date of the authorization by the CSSF
of the UCITS, or in case of an umbrella fund, of the compartment. However, for a UCITS/
compartment not launched since its authorization date, the derogation period starts
from the date of its first net asset value. In this case, the first net asset value date must
be communicated to the CSSF and must occur within 18 months of the date of the
authorization of the UCITS/compartment as foreseen under point 2 of CSSF Circular
12/540.

(2)

Following mergers, the receiving UCITS may derogate from Points I.(1) to (7), II., III. and IV.
during the first six months following the effective date of the merger (see Section 3.7.4.).

VI. Investment in other compartments
(1)

A compartment of a UCITS may, subject to the requirements of the constitutional document as
well as the prospectus, subscribe, acquire, and/or hold securities to be issued or issued by one or
more compartments of the same UCITS without that UCITS, when it is formed as an investment
company, being subject to the requirements of the 1915 Law with respect to the subscription,
acquisition, and/or the holding by the company of its own shares, provided all the following
conditions are met:
• The target compartment does not, in turn, invest in the compartment invested in this target
compartment
• Not more than 10% of the assets of the target compartment must be invested in other
compartments of the same UCI/UCITS
• Voting rights, if any, attaching to the relevant securities are suspended for as long as they are
held by the compartment concerned
• As long as these securities are held by the UCI/UCITS, their value will not be taken into
consideration for the calculation of the net assets of the UCI for the purposes of verifying the
minimum threshold of the net assets imposed by the 2010 Law

4. Investment rules | 95

Investment rules

• Index represents an adequate benchmark (see Point (3)) for the particular market

4

VII. Rules regarding master-feeder structures
(1)

A feeder UCITS or a compartment of a feeder UCITS must invest at least 85% of its assets in
shares or units of another UCITS or compartment thereof (the master UCITS)

(2)

A feeder UCITS may hold up to 15% of its assets in one or more of the following:
• Ancillary liquid assets
• FDIs, which may be used only for hedging purposes
• Movable and immovable property that is essential for the direct pursuit of its business, if the
feeder UCITS is an investment company

(3)

A master UCITS or a compartment thereof:
• Must have, among its shareholders or unitholders, at least one feeder UCITS
• Must not be itself a feeder UCITS
• Must not hold units of a feeder UCITS

4.2.2.8.2. Rules regarding significant influence over an issuer
(1)

(2)

An investment company or a management company acting in connection with all the UCITS
common funds it manages may not acquire any shares carrying voting rights that would enable
it to exercise significant influence over the management of an issuing body.
Furthermore, a UCITS may acquire no more than:
• 10% of the non-voting shares of the same issuer
• 10% of the debt securities of the same issuer
• 25% of the shares or units of the same UCI
• 10% of the MMIs issued by the same issuer
CSSF clarification:
For the purpose of the rules mentioned under (2) above the term UCITS means
compartments. UCITS remain responsible to apply the 25% limit of the shares or units of the
same UCI at the compartment level of the target UCI or at the umbrella level of the entire
target UCI.

(3)

The restrictions of Points (1) and (2) are not applicable to:
• Transferable securities and MMIs issued or guaranteed by an EU Member State or its local
authorities or by a non-Member State of the EU
• Transferable securities and MMIs issued by public international bodies of which one or more
EU Member States are members
• Shares held in an intermediary incorporated in a non-Member State of the EU that invests
mainly in securities issued by that State and where such holding is the only way in which the
UCITS can hold these securities
• Shares held by an investment company in the capital of subsidiaries carrying on only the
business of management, advice, or marketing in the country where the subsidiary is located,
regarding the repurchase of shares or units at the request of shareholders or unitholders

(4)

In the case of a multiple compartment UCITS, the restrictions in Point (2) limiting the holding of
securities of one issuer also apply to all compartments taken together.

4.2.2.9. Detailed borrowing rules and rules relating to granting of loans and
short selling
The following section includes a detailed analysis of borrowing, lending, and short selling rules applicable
to UCITS.
(1)

In general, neither an investment company nor the management company nor depositary acting on
behalf of a common fund may borrow. However, there are three exceptions to this rule:
• Up to 10% of net assets may be borrowed on a temporary basis only
• Up to 10% of net assets in the case of an investment company may be borrowed to acquire
property essential for the business
• The combined amount of such borrowings may not in total exceed 15% of net assets
• Back-to-back loans may be acquired and are not considered as borrowings for the purposes of
these limits
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CSSF clarifications:
• A UCITS cannot use its borrowing entitlement to finance additional investments or for
investment purposes, except if the requirements of the next bullet point are met
• A UCITS may borrow up to 10% of its net assets on a temporary basis (i.e., on a nonrevolving basis) either to:
• For investment purposes under certain conditions: borrowing must be temporary
in the sense that it must mature in a reasonable period of time, taking into account
the conditions under which it was concluded, and that such borrowing must not be
permanently part of the investment policy of the UCITS − i.e., borrowings for investment
purposes must not be performed on a recurring basis
• Anticipate subscriptions provided that the subscriber is obliged to pay within a
reasonable delay (two to three days) and that his commitment is formal
• The balances of the current accounts held with the same legal counterparty, whatever the
currency, may be netted in the fund currency for the calculation of the 10% limit referred to
in the previous bullet provided all the following conditions are met:
• The UCITS’ current accounts are free of pledge
• The contracts signed by the UCITS and the counterparty governing these current
accounts foresee such netting
• The law that governs aforementioned contracts allows such netting
• Compensation of debit and credit balances with different legal entities is not permitted
• The management of the UCITS remains responsible for ensuring that any borrowing is
reimbursed within a reasonable delay taking into account the conditions under which it has
been granted
(2)

Granting of loans or acting as guarantor on behalf of third parties is not permitted (acquiring
transferable securities that are not fully paid is allowed).

(3)

Short selling of securities is not permitted. However, it may be possible to use FDIs to create
synthetic short positions.

4.2.2.10. Detailed rules regarding techniques and instruments relating to
transferable securities and MMIs
(1)

Techniques and instruments relating to transferable securities and to MMIs may be employed
provided they are used for the purpose of efficient portfolio management (EPM) and do not result in
the UCITS diverging from its investment objectives or in a risk profile higher than that described in
its sales documents.
Such techniques and instruments may include:
• Securities lending transactions
• Sale with the right of repurchase transactions
• Reverse repurchase and repurchase agreement transactions
• Currency hedging transactions
• Transferable securities and MMIs embedding derivatives
In September 2008, ESMA removed securities borrowing from the list of techniques and
instruments relating to transferable securities and MMIs permitted for use for the purpose of EPM.
Therefore, the physical short selling of borrowed securities is not a permitted activity (neither is
short selling in general).
In line with this amendment to ESMA’s guidelines, CSSF Circular 08/380 updates CSSF Circular
08/339.
The risk exposures to a counterparty arising from OTC FDI transactions and EPM techniques should
be combined when calculating the counterparty risk limits.
Permitted techniques and instruments should meet the following criteria:
• Be economically appropriate and realized in a cost-effective manner
• Be entered into for at least one of the following reasons:
• Risk reduction
• Cost reduction
• Generation of additional capital or income for the UCITS, provided that risk levels and
diversification remain consistent
• Be captured by the risk management process
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According to ESMA’s Guidelines on ETFs and other UCITS issues, all revenues arising from EPM
techniques, net of direct and indirect operational costs, should be returned to the UCITS.
(2)

Certain techniques and instruments relating to transferable securities and MMIs
CSSF Circular 08/356 of 4 June 2008 (as modified by CSSF Circular 11/512 of 30 May 2011)
outlines rules applicable to UCIs when they employ certain techniques and instruments relating to
transferable securities and MMIs.
The techniques and instruments covered by the Circular are:
• Securities lending transactions (see Point (3))
• Sale with the right of repurchase transactions (see Point (4))
• Reverse repurchase and repurchase agreement transactions (see Point (5))
The corporate governance principles of the UCI should address the case of securities lending
operations taking place when a general assembly of the issuer of the securities is to be held.

(3)

Securities lending transactions
A UCITS may lend its securities:
• Directly
• Via a standardized lending system organized by a recognized securities clearing institution
• Via a lending system organized by a financial institution subject to prudential supervision rules
considered by the CSSF as equivalent to those prescribed by EU law and specialized in these
types of transactions
A UCITS’ involvement in such transactions is subject to the following rules:
• A UCITS may enter into a securities lending transaction only if the counterparty meets the
following criteria:
• It is subject to prudential supervision rules considered by the CSSF as equivalent to those laid
down in EU law. In case the financial institution acts on its own account, it is to be considered
as the counterparty in the securities lending agreement
• If the counterparty is a related party to the UCITS, attention must be paid to conflicts of
interest, which might result therefrom
CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at least
an investment grade rating
• Specialized in such transactions
If the counterparty does not fulfil any of the three first criteria, a UCITS has to demonstrate
that the prudential rules applicable to such counterparty are equivalent to those laid down
in EU Law.
• The UCITS must receive, at the same time or prior to the transfer of securities lent, collateral
that meets the requirements set out in Point (6)(b). If, however, the securities lending
transaction takes place via a lending system, then securities lent may be transferred before
the receipt of the collateral if the intermediary concerned ensures proper completion of the
transaction and, in lieu of the borrower, provides the UCITS with eligible collateral assets
• The UCITS should ensure, at all times, that the level of such transactions entered into at any one
time permits the UCITS to meet its redemption obligations
• The UCITS should ensure that it is able at any time to recall any security lent out or terminate
any securities lending agreement it has entered

(4)

Sale with the right of repurchase transactions
(a)

Purchase of securities with a repurchase option
A UCITS is permitted to enter into a contract to purchase securities with the seller retaining
the right to repurchase the securities from the UCITS at a price and date agreed between the
two parties.
Such transactions are subject to the following rules:
• The counterparties to these transactions must be subject to prudential supervision rules
considered by the CSSF as equivalent to that prescribed by EU Law
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CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at
least an investment grade rating
• Specialized in such transactions

• Throughout the duration of the transaction, a UCITS is not permitted to sell the securities
it acquired as part of the transaction before the counterparty has exercised its option or
until the repurchase date has passed, unless the UCITS has other means of coverage
• The UCITS should ensure, at all times, that the level of such transactions entered into at
any one time permits it to meet its redemption obligations
• Securities that are the subject of a purchase with repurchase option transaction are
limited to:
• Short-term bank certificates or MMIs (as defined in Subsection 4.2.2.7.5.I.)
• Bonds issued or guaranteed by an OECD Member State, by their local public authorities,
or by supranational institutions and undertakings with EU, regional, or worldwide scope
• Shares or units issued by MMFs calculating a daily net asset value and being assigned a
rating of AAA or its equivalent
CSSF clarification: Only credit ratings issued or backed by credit rating agencies
registered or certified in the EU may be used for regulatory purposes. An updated list
is available on the ESMA website.
• Bonds issued by non-governmental issuers offering adequate liquidity
• Shares quoted or negotiated on a regulated market of an EU Member State or on a
stock exchange of an OECD Member State, on the condition that these shares are
included in a main index
• Securities purchased as part of a purchase with option to repurchase transaction, when
combined with the rest of the UCITS’ portfolio, comply with the UCITS’ investment policies
and restrictions
(b)

Sale of securities with a repurchase option
Conversely, the UCITS is also permitted to sell securities with a repurchase option. In a similar
manner to the transaction described in Point (a), the contract entered into with the buyer
would allow the UCITS the right to repurchase the securities from the buyer at a price and
date agreed between the two parties on entering into the contract.
UCITS entering into sales of securities with repurchase option transactions must, however,
adhere to the following rules:
• The counterparties to these transactions must be subject to prudential supervision rules
considered by the CSSF as equivalent to that prescribed by EU Law
CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at least
an investment grade rating
• Specialized in such transactions
If the counterparty does not fulfil any of the three first criteria, a UCITS has to
demonstrate that the prudential rules applicable to such counterparty are equivalent to
those laid down in EU Law.
• On maturity of the repurchase option, the UCITS must have sufficient assets available to
be able to pay, if applicable, the amount agreed to buy back the securities, and continue to
comply with the investment policy and restrictions
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(5)

Reverse repurchase and repurchase agreement transactions
(a)

Reverse repurchase transactions
Such transactions involve the UCITS entering into a forward transaction at the maturity
of which the counterparty (seller) has the obligation to repurchase the assets sold and the
UCITS has the obligation to return the assets received under the transaction.
A UCITS can only enter into such transactions if the following rules are complied with:
• The counterparties to these transactions must be subject to prudential supervision rules
considered by the CSSF to be equivalent to those prescribed by EU Law
CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at least
an investment grade rating
• Specialized in such transactions
If the counterparty does not fulfil any of the three first criteria, a UCITS has to
demonstrate that the prudential rules applicable to such counterparty are equivalent to
those laid down in EU Law.
• The UCITS may not sell or pledge/give as security the securities purchased as part of the
contract throughout the life of the contract, unless it has other means of coverage
• The value of the reverse repurchase transactions is kept at a level that allows the UCITS to
meet its redemption obligations at all times
• Securities that may be purchased in a reverse repurchase agreement must be:
• Short-term bank certificates or MMIs (as defined in Subsection 4.2.2.7.5.I.)
• Bonds issued or guaranteed by an OECD Member State, by their local public authorities
or by supranational institutions and undertakings with EU, regional or worldwide scope
• Shares or units issued by money market UCIs calculating a daily NAV and being
assigned a rating of AAA or its equivalent
CSSF clarification: Only credit ratings issued or backed by credit rating agencies
registered or certified in the EU may be used for regulatory purposes. An updated list
is available on the ESMA website.
• Bonds issued by non-governmental issuers offering adequate liquidity
• Shares quoted or negotiated on a regulated market of an EU Member State or on a
stock exchange of an OECD Member State, on the condition that these shares are
included in a main index
• Securities purchased through a reverse repurchase transaction must, when combined
with the rest of the UCITS’ portfolio, comply with the UCITS’ investment policies and
restrictions

(b)

Repurchase agreement transactions
A UCITS may enter into repurchase agreement transactions, being forward transactions at
the maturity of which the UCITS has the obligation to repurchase the assets sold and the
buyer has the obligation to return the assets received under the transaction.
Such transactions are subject to the following rules:
• The counterparty must be subject to prudential supervision rules considered by the CSSF
to be equivalent to those prescribed by EU Law
CSSF clarification: counterparties to OTC FDIs must be establishments:
• Authorized by a financial authority
• Subject to prudential supervision
• Either located in the EEA or in a country belonging to the Group of Ten or have at
least an investment grade rating
• Specialized in such transactions
If the counterparty does not fulfil any of the three first criteria, a UCITS has to
demonstrate that the prudential rules applicable to such counterparty are equivalent to
those laid down in EU Law.
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• At the maturity of the agreement, the UCITS must have sufficient assets to enable it
to settle the amount agreed with the counterparty, and continue to comply with the
investment policy and restrictions
• The UCITS must ensure that the level of repurchase agreement transactions is kept at a
level to enable it to meet all redemption obligations
Limitation of counterparty risk and receipt of appropriate collateral
(a)

Limitation of counterparty risk
To ensure that the counterparty risk linked to securities lending transactions is covered at all
times, the UCITS must receive eligible collateral assets.
Such assets must, throughout the duration of the agreement, amount to at least 90% of the
value of the global valuation of the securities lent (all rights included, i.e., interest, dividends).
UCITS may take into account collateral received in order to reduce the counterparty risk
in sale with right of repurchase transactions and/or reverse repurchase and repurchase
transactions.
The net exposures (i.e., the exposures of the UCITS less the collateral received by the
UCITS) to a counterparty arising from securities lending transactions, reverse repurchase
transactions, or repurchase agreement transactions must be taken into account in the
calculation of the 20% limit within a single body (see also Section 4.2.2.8.1.I.(6)).

(b)

Receipt of eligible assets as collateral
The following assets are considered as eligible collateral:
• Liquid assets, including:
• Cash and short-term bank deposits
• MMIs as defined in Subsection 4.2.2.7.5.I. (issued by an issuer not affiliated to the
counterparty)
• Letters of credit or guarantees on first demand issued by first class credit institutions
not affiliated to the counterparty
• Bonds issued or guaranteed by:
• An OECD Member State, their local authorities, or supranational bodies and
organizations with community, regional, or worldwide character
• First class issuers offering adequate liquidity
• Shares or units issued by any of the following:
• Daily valued money market UCIs assigned a rating of AAA or equivalent
• UCITS investing in bonds issued or guaranteed by first class issuers offering adequate
liquidity which is not affiliated to the counterparty
• UCITS investing in shares (providing that these shares are included in a main index)
admitted to or dealt in on a regulated market of an EU Member State or listed on a
stock exchange of an OECD Member State
• Shares (providing that these shares are included in a main index) that are either:
• Admitted to or dealt in on a regulated market of an EU Member State
• Listed on a stock exchange of an OECD Member State
If collateral is given in any form other than cash or shares or units of a UCITS or other UCI, it
must be issued by an entity not affiliated to the counterparty.
On receipt of collateral, the UCITS must value the assets received on a daily basis. In addition,
the lending agreement must include provisions which require the counterparty to give the
UCITS additional collateral, at very short notice, if the value of the collateral initially given is
insufficient in comparison with the amount to be covered. In addition, provisions should also
provide for margins to take into consideration exchange risks or market risks inherent to the
assets accepted as collateral.
The following considerations must be taken into account with respect to collateral:
• If cash has been received as collateral, the UCITS may be exposed to credit risk vis-à-vis
the custodian of the collateral. If this risk exists, the UCITS must take the collateral into
consideration for the purpose of the limits on deposits (Article 43 (1) of the 2010 Law –
see Section 4.2.2.8.1.I.(4))
• Cash collateral must not be safekept by the counterparty except if the assets are legally
protected from consequences of default of the counterparty
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• Non-cash collateral must not be safekept by the counterparty except if it is adequately
segregated from the counterparty’s assets
• The collateral must, at all times, be available either:
• Directly
• Via a first class financial institution or a wholly-owned subsidiary thereof to enable the
UCITS to seize or realize the collateral assets if the counterparty does not comply with
its obligation to return the securities lent
• In case of a reorganization or liquidation, or similar, the UCITS must ensure (via its
contractual terms) that it is able to discharge its obligation to return assets received as
collateral if the securities cannot be returned under the initially agreed terms
Furthermore, the collateral:
• Must be received before or at the same time as the transfer of securities lent (see also (3))
• May not be sold or given as security or pledged by the UCITS, subject to the latter being
otherwise covered
• May be returned at the same time as, or subsequent to, when the lent securities are being
returned
According to ESMA’s Guidelines on ETFs and other UCITS issues, all assets received by UCITS
in the context of EPM techniques should be considered as collateral.
Where a UCITS enters into OTC FDI transactions and EPM techniques, all collateral used to
reduce counterparty risk exposure should comply with the following criteria at all times:
• Liquidity – any collateral received other than cash should be highly liquid and traded on a
regulated market or multilateral trading facility with transparent pricing so that it can be
sold quickly at a price that is close to pre-sale valuation. Collateral received should also
comply with the requirements of Section 4.2.2.8.2.
• Valuation – collateral received should be valued on at least a daily basis and assets
that exhibit high price volatility should not be accepted as collateral unless suitably
conservative haircuts are in place
• Issuer credit quality – collateral received should be of high quality
• Correlation – the collateral received by the UCITS should be issued by an entity that is
independent from the counterparty and is expected not to display a high correlation with
the performance of the counterparty
• Collateral diversification (asset concentration) – collateral should be sufficiently diversified
in terms of country, markets and issuers. The criterion of sufficient diversification with
respect to issuer concentration is considered to be respected if the UCITS receives from
a counterparty of EPM and OTC FDI transactions a basket of collateral with a maximum
exposure to a given issuer of 20% of its NAV. When UCITS are exposed to different
counterparties, the different baskets of collateral should be aggregated to calculate the
20% limit of exposure to a single issuer
According to ESMA’s Guidelines on ETFs and other UCITS issues, by way of derogation
from the aforementioned diversification rules, a UCITS may be fully collateralized in
different transferable securities and money market instruments issued or guaranteed
by a Member State, one or more of its local authorities, a third country, or a public
international body to which one or more Member States belong. Such a UCITS should
receive securities from at least six different issues, but securities from any single issue
should not account for more than 30% of the UCITS’ net asset value.
UCITS that intend to be fully collateralized in securities issued or guaranteed by a
Member State, local authorities, third countries, or public international bodies should
disclose this fact in the prospectus of the UCITS. UCITS should also identify the
Member States, local authorities, third countries, or public international bodies issuing
or guaranteeing securities from which they are able to accept as collateral for more
than 20% of their net asset value. This derogation does not affect the other criteria for
collateral management as set out in the guidelines.
• Risks linked to the management of collateral, such as operational and legal risks, should
be identified, managed, and mitigated by the risk management process
• Where there is a title transfer, the collateral received should be held by the depositary
of the UCITS. For other types of collateral arrangement, the collateral can be held by a
third party custodian that is subject to prudential supervision and that is unrelated to the
provider of the collateral
• Collateral received should be capable of being fully enforced by the UCITS at any time
without reference to or approval from the counterparty
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Reinvestment of collateral
If collateral is received in the form of cash, the cash may be reinvested by the UCITS in the
following:
• Shares or units of daily valued MMFs assigned a rating of AAA or equivalent
CSSF clarification:
Only credit ratings issued or backed by credit rating agencies registered or certified in the EU
may be used for regulatory purposes. An updated list is available on the ESMA website.
• Short-term bank deposits
• MMIs as defined in Section 4.2.2.7.5.I.
• Short-term bonds issued or guaranteed by an EU Member State, Switzerland, Canada, Japan or
the United States or by their local authorities or by supranational institutions and undertakings
of a community, regional or worldwide nature
• Bonds issued or guaranteed by first class issuers offering adequate liquidity
• Reverse repurchase agreements eligible under CSSF Circular 08/356
If financial assets are purchased through the reinvestment of cash received as collateral, the
purchased financial assets:
• If other than bank deposits and shares or units of UCIs, must be issued by an entity not affiliated
to the counterparty
• If other than bank deposits, must not be safekept by the counterparty, except if they are
segregated in an appropriate manner from the latter’s own assets
• If bank deposits, must not be safekept by the counterparty unless they are legally protected
from consequences of default of the counterparty
• May not be pledged or given as a guarantee except if the UCITS has sufficient liquidity to return
the received collateral in the form of cash
• If short-term bank deposits, MMIs and bonds, must be core eligible investments in accordance
with the 2010 Law
Exposures arising from the reinvestment of collateral received by the UCITS from securities
lending transactions, sale with right of repurchase transactions, reverse repurchase agreement
transactions, and repurchase agreement transactions must be taken into account within the
diversification limits applicable under the 2010 Law (see Section 4.2.2.8.). The UCITS must also
ensure that:
• If short-term bank assets are likely to expose the UCITS to credit risk vis-à-vis the custodian, the
UCITS must take this into account when computing the deposit limits set out in Article 43(1) of
the 2010 Law – see Point 4.2.2.8.1.I.(4)
• The reinvestment must be taken into account for the calculation of the global exposure of the
UCITS in particular if it creates a leverage effect. Any reinvestment of cash collateral in financial
assets providing a return in excess of the risk free rate is subject to this requirement
• Any collateral assets that have been reinvested must be specifically mentioned, with their values
given, in an appendix to the financial reports of the UCITS
According to ESMA Guidelines on ETFs and other UCITS issues:
• Non-cash collateral received should not be sold, reinvested, or pledged
• Cash collateral received should only be:
• Placed on deposit with a credit institution that has its registered office in an EU Member State
or, if located in a non-Member State, subject to equivalent prudential rules
• Invested in high-quality government bonds
• Used for the purpose of reverse repurchase transactions provided the transactions are with
credit institutions subject to prudential supervision and the UCITS is able to recall at any time
the full amount of cash on an accrued basis
• Invested in short-term money market funds as defined in the Guidelines on a Common
Definition of European Money Market Funds (see Sections 2.6.1. and 4.7.)
• Reinvested cash collateral should be diversified in accordance with the diversification
requirements applicable to non-cash collateral
ESMA clarified that when a UCITS reinvests cash collateral in short term money market funds,
these short term money market funds should not invest, according to their constitutional
document, more than 10% of their net assets in other UCITS or UCIs.
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4.2.3. Part II UCIs
Part II of the 2010 Law contains no provisions regarding investment or borrowing rules for such UCIs.
Such rules are specified in CSSF circulars or determined on a case-by-case basis by the CSSF.
The CSSF has issued rules or guidelines for 2010 Law Part II UCIs investing in the following activities:
• Transferable securities (see Section 4.2.3.1.)
• Alternative investments (i.e., hedge funds) (see Section 4.2.3.2.)
• Venture capital (see Section 4.2.3.3.); see also Section 4.6.1. on the investment restrictions applicable
to qualifying EuVECA
• Futures contracts and options (see Section 4.2.3.4.)
• Real estate (see Section 4.2.3.5.)
The rules applicable for UCIs employing certain techniques and instruments relating to transferable
securities and money market instruments set out in CSSF Circular 08/356 are also, in principle, applicable
to 2010 Law Part II UCIs (see Points 4.2.2.10.(2) to (7)); however, the requirements of ESMA’s Guidelines
on ETFs and other UCITS issues are, in principle, not applicable to 2010 Law Part II UCIs.
In addition to the general annual reporting requirements, specific requirements apply to these types of
2010 Law Part II UCIs (see Section 10.5.1.).
In addition, full AIFM regime 2010 Law Part II UCIs that:
• Invest in securitization positions are subject to the requirements outlined in Section 4.5.1.
• Acquire major holdings or control over non-listed companies are subject to the requirements outlined
in Section 4.5.2.

4.2.3.1. Part II UCIs investing in transferable securities
The following summarizes investment and borrowing restrictions as set out in Chapter G of Circular
91/75. Certain of these limits will not apply if they are not compatible with the investment policy of the
UCI (e.g., UCI whose investment policy provides for the investment of 20% or more of their net assets in
venture capital or the permanent borrowing for investment purposes of at least 25% of their net assets).

A. Unlisted securities
(1)

No more than 10% of net assets may be invested in securities not quoted on a stock exchange or
dealt in on another regulated market (see, however, Point D.(1)).

B. Investment in any one security or issuer
(1)

No more than 10% of net assets may be invested in securities issued by any one issuer
(see, however, Point D.(1)).

C. Significant influence over an issuer
(1)

No more than 10% of securities issued by any one issuer may be acquired (see, however,
Point D.(1)).

(2)

In the case of multiple compartment UCIs, the restriction in Point C.(1) limiting the holding of
securities of one issuer also applies to all compartments taken together.

D. Derogation
(1)

Restrictions in Points A.(1) to C.(1) are not applicable to securities issued or guaranteed by
OECD Member States or their local authorities or public international bodies with EU, regional or
worldwide scope.

E. Investment in other UCIs
(1)
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Restrictions in Points A.(1) to C.(1) are applicable to the investment in other UCIs of the openended type where those UCIs are not subject to risk diversification requirements comparable to
those in Points A.(1) to D.(1). Investment in closed-ended UCIs is permitted and subject to the
restrictions applicable to transferable securities. If investment is to be made in other UCIs (fund
of funds), this must be expressly stated in the prospectus and, if such investment is to be in
other UCIs of the same promoter, the prospectus must specify the nature of fees and expenses
arising.

F. Investment in other compartments
(1)

A compartment of a UCI may, subject to the conditions laid down in the constitutional document
as well as in the prospectus, subscribe, acquire, and/or hold securities issued or to be issued
by one or more compartments of the same UCI without that UCI, when it is formed as an
investment company, being subject to the requirements of the 1915 Law with respect to the
subscription, acquisition, and/or the holding by the company of its own shares, provided all the
following conditions are met:

• No more than 10% of the net assets of the target compartments, whose acquisition is
contemplated, may be invested, pursuant to their constitutional document, in shares or units
of other target compartments of the same UCI
• Voting rights, if any, attaching to the relevant securities are suspended for as long as they are
held by the compartment concerned
• As long as these securities are held by the UCI, their value will not be taken into consideration
for the calculation of the net assets of the UCI for the purposes of verifying the minimum
threshold of the net assets imposed by the 2010 Law

G. Borrowings
(1)

Borrowings of up to 25% of net assets without any restriction are allowed. Leveraged UCIs are
not subject to this restriction.

4.2.3.2. Alternative investments
A. Introduction
UCIs that adopt alternative investment strategies were not specifically covered by the provisions of
Circular 91/75. Therefore, the CSSF issued Circular 02/80, which concerns specifically UCIs whose
investment objective is to adopt so-called alternative investment strategies, akin to those pursued by
hedge funds.
The overall objective of the Circular is to clarify the legal and regulatory framework applicable to such
products.
The Circular’s purpose is to provide a formal framework for establishing regulated hedge fund products
that had previously been approved on a case-by-case basis.
The CSSF may allow departures from the provisions set out in the Circular, where justified, or impose
additional investment restrictions, where appropriate. This may include cases where the Circular is
more restrictive than subsequent regulations.

B. Short selling
Short selling may be carried out subject to the following rules:
• Aggregate commitment (i.e., unrealized losses) in terms of short selling may not exceed 50% of
assets
• The short sales of transferable securities for which the UCI holds adequate coverage are not to be
considered in the calculation of the total commitments referred to above. The granting by the UCI
of a security, of whatever nature, on its assets to third parties in order to secure its obligations
towards such third parties, is not to be considered as adequate coverage of the UCI’s commitments
• In connection with short sales on transferable securities, UCIs are authorized to enter, as borrower,
into securities lending transactions with first class professionals specialized in this type of
transaction. The counterparty risk (i.e., the difference between the value of the securities pledged
and the value of the securities borrowed) per lender may not exceed 20% of assets
• Up to 10% of assets may be invested in short positions of unlisted securities, provided such
securities are liquid
• Not more than 10% of the same type of securities issued by the same issuer may be sold short
• Short positions on securities issued by the same body may not exceed 10% of assets and/or the
commitment on such securities may not exceed 5% of assets
• If the UCI enters into short sale transactions, it must hold sufficient assets enabling it at any time to
close the open positions resulting from such short sales
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• The target compartment does not, in turn, invest in the compartment invested in this target
compartment
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C. Borrowing
Borrowing for investment purposes on a permanent basis from first class credit institutions who
specialize in this type of transaction is permitted subject to the following:
• Borrowings may not exceed 200% of the net assets. Consequently, the value of the total assets may
not exceed 300% of the value of net assets
• In cases where there is a high degree of correlation between long and short positions, borrowings
may increase to 400% of net assets
Counterparty risk (defined under “short selling”) cannot represent more than 20% of the UCI’s assets
per lender.

D. Investments in other UCIs (fund of funds)
Investments in other UCIs are subject to the following provisions:
• Up to 20% of net assets may be invested in the securities of the same UCI. However, in applying
this limit each compartment of a multiple compartment UCI will be considered as a separate UCI,
provided that no cross-liability exists between the compartments
• Up to 100% of the shares issued by a multiple compartment UCI may be held, provided that the
total investment in the UCI does not exceed 50% of net assets
These limits are not applicable to investments in open-ended regulated UCIs that apply a diversified
investment policy. This derogation may not result in an excessive concentration of the investments of
the UCI in one single target UCI provided that for the purpose of this limitation, each compartment of
a target UCI with multiple compartments is to be considered as a distinct target UCI and that no crossliability exists between the compartments.
UCIs that principally invest in other UCIs must make sure that their portfolio of target UCIs presents
appropriate liquidity features to enable the UCIs to meet their obligation to redeem their shares.
Their investment policies must include a description of how their portfolio of target UCIs presents
appropriate liquidity features.

E. Long positions
Long positions must meet the following criteria:
• No more than 10% of its assets may be invested in unlisted securities
• No more than 10% of the same type of securities issued by the same entity may be acquired
• Exposure to a single issuer may not exceed 20% of assets
These restrictions do not apply to investments in other UCIs and to securities issued or guaranteed by
an OECD Member State or by its local authorities or by supranational bodies or organizations of an EU,
regional or worldwide nature.

F. Securities lending
In general, such UCIs may lend through a standard system organized by a recognized clearing
institution or through a first class financial institution, subject to the following provisions:
• Collateral (in the case of a first class institution only) received must be at least equal to the value of
securities lent
• Securities lent may not exceed 50% of the value of the UCI’s portfolio unless the UCI has the right to
cancel the contract at any time
• Lending contracts may not exceed 30 days unless the UCI has the right to cancel the contract at
any time

G. Financial derivative instruments (FDIs)
Such UCIs are authorized to use all types of exchange traded/OTC FDIs such as options, forward or
futures contracts, as well as swap contracts, provided that the following conditions are met:
• The UCI’s total commitments arising from such instruments (exchange traded and OTC) and short
selling cannot exceed the value of the assets
• Total margin deposits (exchange traded), commitments arising from FDIs (i.e., unrealized losses for
OTC instruments), and premiums paid for the acquisition of options outstanding may not exceed
50% of the assets
• Sufficient liquid assets (for example, term deposits, Treasury bills, Treasury bonds, and MMIs) to
finance margin calls must be maintained
• Borrowings may not be used to finance margin deposits
• Margin requirements or commitments on a single contract may not exceed 5% of the assets
• Premiums paid on options with identical characteristics may not exceed 5% of the assets
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• The UCI may not invest directly in commodities, although it may hold commodity futures and hold
precious metals dealt in on an organized market
• The UCI must ensure an adequate spread of investment risks by sufficient diversification
• The UCI margin requirements/commitments on a single commodity/class of financial futures may
not exceed 20% of the assets
UCIs that use such techniques and instruments must include in their prospectus the maximum total
leverage and a description of the risks inherent in such transactions.

The UCI may enter into sale with right of repurchase transactions which entail the purchase and sale of
securities where the terms reserve the right to the seller to repurchase the securities from the buyer at
a price and at a time agreed between the two parties at the time when the contract is entered into. The
UCI can also enter into repurchase transactions which consist of transactions where, at maturity, the
seller has the obligation to take back the asset sold whereas the original buyer either has a right or an
obligation to return the asset sold.
The UCI can either act as buyer or as seller in the context of the aforementioned transactions.
The UCI may enter into such transactions provided that the following conditions are met:
• The transactions must be carried out with first class institutions
• During the duration of a sale with right of repurchase agreement where the UCI acts as purchaser,
the UCI may not sell the securities that are the subject of the contract before the counterparty has
exercised its right to repurchase the securities or until the deadline for the repurchase has expired,
unless the UCI has other means of coverage. If the UCI is open for redemption, it must ensure
that the value of such transactions is kept at a level such that it is at all times able to meet its
redemption obligations. The same conditions are applicable in the case of a repurchase transaction
on the basis of a purchase and firm resale agreement where the UCI acts as purchaser (transferee)
• Where the UCI acts as seller (transferor) in a repurchase transaction (repo), the UCI may not, during
the whole duration of the repo, transfer the title to the security under the repo or pledge them to
a third party, or repo them a second time, in whatever form. The UCI must, at the maturity of the
repurchase transaction, hold sufficient assets to pay, if appropriate, the agreed repurchase price
payable to the transferee

I. Minimum entry investment
There is no minimum level of initial investment by investors.

J. Breach of investment limits
Where an investment limit is breached due to passive reasons (market movements, redemptions), the
UCI must take corrective action in the best interests of the shareholders or unitholders.

K. Prime broker
The use of a prime broker is subject to the counterparty risk limitation mentioned under Subsection C.
and the requirements outlined in Section 9.8.

4.2.3.3. Venture capital UCIs
Investment in venture capital is defined as “investment in securities of unlisted companies because either
these companies are recently formed, or they are still in the course of development and therefore have
not yet obtained the stage of maturity required to have access to stock markets”. Venture capital UCIs
invest in these higher risk companies with the intention of achieving a higher rate of return.
The principal regulations applicable to venture capital UCIs are stated in Chapter I.I. of Circular 91/75.
The managers and investment advisers must be able to demonstrate their specific experience in venture
capital.

A. Investment restrictions
Investments must be diversified in order to spread the risk and, in particular, no more than 20% of net
assets may be invested in any one company.
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H. Repurchase and reverse repurchase agreements
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4.2.3.4. Futures contracts and/or options UCIs
The principal regulations applicable to UCIs investing in one or more of commodity futures, financial
futures and options are stated in Chapter I.II. of Circular 91/75. The managers and investment advisers
must be able to demonstrate their expertise in this field.

A. Investment restrictions
(1)

Margin deposits related to commitments on purchase and sale of futures contracts and call
and put options may not exceed 70% of net assets, the balance of 30% representing a liquidity
reserve.

(2)

Futures contracts, including those underlying options, must be dealt in on an organized market.

(3)

Contracts concerning commodities, other than commodity futures contracts, are not allowed.
The acquisition of precious metals, negotiable on an organized market, for cash is permitted.

(4)

Only call and put options dealt in on an organized market are permitted. Premiums paid for such
options are included in the 70% limit in Point (1).

(5)

Investments must be sufficiently diversified in order to spread risk.

(6)

An open forward position may not be held in any one contract for which the margin requirement
represents 5% or more of net assets. This also applies to open positions resulting from the sale
of options.

(7)

Premiums paid to acquire options having identical characteristics may not exceed 5% of net
assets.

(8)

Open positions in futures contracts concerning a single commodity or a single category of
financial futures must be less than 20% of net assets. This also applies to open positions
resulting from the sale of options.

B. Borrowings
(1)

Borrowings of up to 10% of net assets are permitted but not for investment purposes.

4.2.3.5. Real estate UCIs
The CSSF defines real estate for the purposes of Circular 91/75 as:
• Property consisting of land and/or buildings registered in the name of the UCI
• Participations in real estate companies (as well as loans to such companies) the exclusive purpose and
objects of which are the acquisition, development, and sale together with the letting and tenanting of
real estate, assuming that such participations are at least as realizable as those real estate interests
held directly by the UCI
• Various long-term real estate related interests such as rights to ground rents, long-term leases and
option rights over real estate investments
The principal regulations applicable to real estate UCIs are stated in Chapter I.III. of Circular 91/75. The
managers and investment advisers must have experience in real estate investment.

A. Investment restrictions
(1)

Investment in property must be sufficiently diversified in order to spread risk, and in any case
no more than 20% of net assets may be invested in any one property. Property which has an
economic life dependent on another property is not considered as a separate property. This 20%
rule does not apply during a start-up period not exceeding four years.

B. Borrowings
(1)

Total borrowings may not exceed 50% of the value of all properties.

C. Valuations of properties
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(1)

One or more experienced independent property valuers must be appointed.

(2)

At the year end, all properties owned by the UCI or its affiliated real estate companies must be
valued by the property valuers.

(3)

Properties may not be acquired or sold without a valuation by the property valuers, although
a new valuation is not required if the sale of a property occurs within six months of the last
valuation.

(4)

The purchase or sale price may not be appreciably higher or lower than the valuation, except
under justifiable circumstances, which must be explained in the next financial report.

4.3. SIFs
SIFs are required to comply with general diversification and risk management requirements, but are not
subject to detailed investment or borrowing rules. This section covers the diversification requirements;
risk management requirements are covered in Section 7.4.
In addition, full AIFM regime SIFs that:
• Acquire major holdings or control over non-listed companies are subject to the requirements outlined
in Section 4.5.2.
SIFs that are EuVECA or EuSEFs are subject to the specific requirements on their investments set out in
Section 4.6.

4.3.1. Diversification
The SIF Law states that a SIF should apply the principle of risk diversification. CSSF Circular 07/309 on
risk spreading in the context of specialized investment funds complemented the SIF Law and provided
clarification on the investment restrictions that must be adhered to in order to ensure adequate risk
diversification:
(1)

A SIF cannot, in principle, invest more than 30% of its assets or its commitments to subscribe to
securities of the same nature issued by the same issuer. This restriction is not, however, applicable
to investments in:
• Securities issued or guaranteed by an OECD Member State or by its local authorities or by
supranational bodies or organizations of an EU, regional, or worldwide nature
• Target UCIs that are subject to risk diversification principles that are at least comparable to
those relevant to SIFs (e.g., a feeder SIF investing in a master UCI). Each compartment of a
target multiple compartment UCI may be considered as a distinct issuer provided that the
segregation of assets and liabilities on a compartment by compartment basis is implemented

(2)

Short selling cannot, in principle, result in the SIF holding uncovered securities of the same nature
issued by the same issuer representing more than 30% of its assets.

(3)

When using financial derivative instruments (FDIs), the SIF must ensure comparable risk
diversification through appropriate diversification of the underlying assets. Counterparty risk of
OTC operations must be limited according to the quality and qualification of the counterparty.

The risk diversification requirements should, in practice, be complied with by each compartment of a
multiple compartment SIF.
The CSSF may provide exemptions from the restrictions laid out in Circular 07/309 on a case-by-case
basis – for example, exemptions may be granted, for a limited period, to real estate and private equity
SIFs making their first investments. However, the CSSF may also request that additional restrictions are
adhered to, in cases of funds with specific investment policies.
A compartment of a SIF may, subject to the conditions set out in the offering document, subscribe,
acquire, and/or hold securities issued or to be issued by one or several other compartments of the same
SIF, without this SIF, when it is formed as an investment company, being subject to the requirements
regarding the subscription, acquisition, and/or holding by a company of its own shares set out in the 1915
Law, subject to the following conditions:
• The target compartment does not, in turn, invest in the compartment invested in this target
compartment
• The voting rights, if any, which might be attached to the securities concerned will be suspended for as
long as they are held by the relevant compartment and without prejudice to an appropriate treatment
in accounting and in the periodical reports
• As long as these securities are held by the SIF, their value must not be taken into account for the
calculation of the SIF’s net assets for the calculation of the minimum threshold of net assets imposed
by the SIF Law
Sufficient information and documentation must be provided to the CSSF to enable it to determine
compliance with the investment restrictions.
Details of how the principle of risk diversification will be implemented, including quantifiable investment
limits, must be disclosed in the offering document (see Section 10.3.4.).
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• Invest in securitization positions are subject to the requirements outlined in Section 4.5.1.
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4.4. RAIFs
The RAIF regime is applicable to Luxembourg AIFs managed by an authorized AIFM:
• That invest in accordance with the principle of risk-spreading
• Whose securities or partnership interests are reserved for well-informed investors
• Whose constitutive documents provide that they are subject to the provisions of the RAIF Law
The RAIF Law allows full flexibility with respect to the assets in which a RAIF may invest .
The RAIF regime is designed to accommodate AIFs that invest in any type of assets and which pursue both
traditional and alternative investment strategies.
The RAIF Law does not provide for specific investment rules or restrictions. It only requires that RAIFs are
subject to the principle of risk-spreading87.
It is the responsibility of the governing body of the RAIF to ensure that the minimum diversification rules
implied by the RAIF Law are complied with.

4.5. AIFs
Full AIFM regime AIFs are subject to specific requirements regarding:
• Investments in securitization vehicles (see Section 4.5.1.)
• Major holdings and control over portfolio companies (see Section 4.5.2.)
Risk management requirements, including leverage requirements, are covered in Section 7.3.

4.5.1. Investments in securitization vehicles
When an AIFM acting on behalf of an AIF invests in a securitization position:
• The originator, sponsor, or original lender must retain a net economic interest
• Qualitative requirements must be met by the originator and sponsor
• The AIFM is required to meet qualitative requirements in relation to the risks inherent in the position
Where the requirements are not met, the AIFM must take corrective action in the best interests of the
investors in the AIF.

I. Requirement for retained interest:
An AIFM may only assume exposure to credit risk of a securitization vehicle on behalf of one or more
AIF it manages if the originator, the sponsor, or the original lender of the securitization vehicle to be
acquired retains, on an ongoing basis, a material net economic interest of not less than 5%.
However, an AIFM is exempt from this requirement where the securitized exposures are claims or
contingent claims that are fully, unconditionally, and irrevocably guaranteed by:
• Central governments or central banks
• Regional governments, local authorities, and public sector entities of Member States
• Medium to low risk credit institutions or investment firms (institutions to which a 50% risk weight or
less is assigned under the “standardized approach”)
• Multilateral development banks
Retention of a material net economic interest of not less than 5% means any of the following:
• Retention of no less than 5% of the nominal value of each of the tranches sold or transferred to the
investors
• In the case of securitization vehicles of revolving exposures, retention of the originator’s interest of
not less than 5% of the nominal value of the securitized exposures
• Retention of randomly selected exposures, equivalent to not less than 5% of the nominal value of
the securitized exposures, where such exposures would otherwise have been securitized in the
securitization vehicle, provided that the number of potentially securitized exposures is not less than
100 at origination
87

110 | 4. Investment rules

Unless the RAIF restricts itself to investment in risk capital to benefit from the same tax regime as that applicable to an
investment company in risk capital (SICAR).

• Retention of the first loss tranche, and, if necessary, other tranches having the same or a more
severe risk profile than those transferred or sold to investors and not maturing any earlier than
those transferred or sold to investors, so that the retention equals in total not less than 5% of the
nominal value of the securitized exposures
• Retention of a first loss exposure of not less than 5% of every securitized exposure in the
securitization vehicle

There are no multiple applications of the retention requirements for any given securitization vehicle.

II. Qualitative requirements concerning sponsors and originators:
Before assuming exposure to the credit risk of a securitization position on behalf of one or more AIF,
an AIFM must ensure that the originator and the sponsor:
• Grant credit based on sound and well-defined criteria and clearly establish the process for
approving, amending, renewing, and re-financing loans to exposures to be securitized as they apply
to exposures they hold
• Have in place and operate effective systems to manage the ongoing administration and monitoring
of their credit risk-bearing portfolios and exposures, including for identifying and managing problem
loans and for making adequate value adjustments and provisions
• Adequately diversify each credit portfolio based on the target market and overall credit strategy
• Have a written policy on credit risk that includes their risk tolerance limits and provisioning policy
and describes how it measures, monitors, and controls that risk
• Make available all material relevant data on the credit quality and performance of the individual
underlying exposures, cash flows, and collateral supporting securitization exposure and such
information that is necessary to conduct comprehensive and well informed stress tests on the
cash flows and collateral values supporting the underlying exposures. For that purpose, materially
relevant data must be determined at the date of the securitization and, where appropriate due to
the nature of the securitization, thereafter
• Make available all other relevant data necessary for the AIFM to comply with the requirements
regarding securitization vehicles as detailed in Section III below
• Disclose the level of their retained net economic interest as referred to in Section I above, as well as
any matters that could undermine the maintenance of the minimum required net economic interest

III. Qualitative requirements concerning AIFMs exposed to securitization vehicles:
Before being exposed to the credit risk of a securitization vehicle on behalf of one or more AIF, and as
appropriate thereafter, AIFMs must be able to demonstrate to the competent authorities for each of
their individual securitization positions that they have a comprehensive and thorough understanding of
these positions and have implemented formal policies and procedures appropriate to the risk profile of
the relevant AIF investments in securitization vehicles for analyzing and recording:
• Information referred to in Subsection I above, from originators or sponsors to specify the net
economic interests that they maintain on an ongoing basis in the securitization vehicle
• The risk characteristics of the individual securitization vehicles
• The risk characteristics of the exposures underlying the securitization vehicles
• The reputation and loss experience in earlier securitization vehicles of the originators or sponsors in
the relevant exposure classes underlying the securitization vehicles
• The statements and disclosures made by the originators or sponsors, or their agents or advisors,
about their due diligence on the securitized exposure and, where applicable, on the quality of the
collateral supporting the securitized exposure
• Where applicable, the methodologies and concepts on which the valuation of collateral supporting
the securitized exposures is based and the policies adopted by the originators or sponsor to ensure
the independence of the valuer
• All the structural features of the securitization vehicle that can materially impact the performance
of the institution’s securitization position, such as the contractual waterfall and waterfall-related
triggers, credit enhancements, liquidity enhancements, market value triggers, and deal-specific
definitions of default
Where an AIFM has assumed exposure to a material value of the credit risk of a securitization vehicle
on behalf of one or more AIF, it must regularly perform stress tests appropriate to such securitization
vehicles (see Section 7.3.). The stress test must be commensurate with the nature, scale, and
complexity of the risk inherent in the securitization vehicle.
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Net economic interest must be measured at origination and must be maintained on an ongoing basis.
The net economic interest must not be subject to any credit risk mitigation or any short positions or
any other hedge and must not be sold. It must be determined by the notional value for off-balance
sheet items.
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AIFM are required to establish formal monitoring procedures in line with the principles laid down in
the risk management requirements applicable to AIFM (see Section 7.3.) commensurate with the risk
profile of the relevant AIF in relation to the credit risk of the exposure to securitization vehicles in order
to monitor on an ongoing basis and, in a timely manner, performance information on the exposures
underlying such securitization vehicles.
AIFM are required to apply the same standards of analysis to participations or underwritings in
securitization vehicle issues purchased from third parties.
For the purposes of appropriate risk and liquidity management, AIFM assuming exposure to the credit
risk of a securitization vehicle on behalf of one or more AIF must properly identify, measure, monitor,
manage, control, and report the risks that arise because of mismatches between the assets and
liabilities of the relevant AIF, concentration risk or investment risk arising from these instruments. The
AIFM must ensure that the risk profile of such exposure to securitization vehicles corresponds to the
size, overall portfolio structure, investment strategies, and objectives of the relevant AIF as laid down
in the AIF rules or instruments of incorporation, prospectus, and offering documents.
AIFM must ensure that there is an adequate degree of internal reporting to the senior management
so that senior management is fully aware of any material assumption of exposure to securitization
vehicles and that the risks arising from those exposures are adequately managed.
AIFM are required to include appropriate information on their exposures to the credit risk of
securitization vehicles and their risk management procedures in this area in AIF disclosures to
investors, AIF annual reports, and AIFM reporting to competent authorities (see Sections 10.3.3.,
10.5.2., and 6.4.21.).

IV. Corrective action:
AIFM are required to take such corrective action in the best interest of investors in the relevant AIF
where:
• They discover, after the assumption of an exposure to a securitization vehicle, that the
determination and disclosure of the retained interest did not meet the applicable requirements
• The retained interest becomes less than 5% at a given moment after the assumption of the
exposure and this is not due to the natural payment mechanism of the transaction

V. Grandfathering clause:
Sections I to IV apply in relation to new securitization vehicles issued on or after 1 January 2011.
After 31 December 2014, Subsection I to IV apply in relation to existing securitization vehicles where
new underlying exposures were added or substituted after that date.

4.5.2. Major holdings and control over portfolio companies and
issuers
The AIFM Law sets down requirements on the acquisition of major holdings or control of non-listed
companies and issuers by AIF.
A “non-listed company” is defined as a company that has its registered office in the EU and the shares of
which are not admitted to trading on a regulated market within the meaning of the MiFID Directive88.
An “issuer” is defined as an issuer within the meaning of the Transparency Directive89 where that issuer
has its registered office in the EU and where its shares are admitted to trading on a regulated market
within the meaning of the MiFID Directive.
The provisions on acquisition of control apply to AIFM acting individually, or cooperating with one or more
other AIFM on the basis of an agreement, managing one or more AIF, which AIF either individually or
jointly with other AIF on the basis of an agreement aimed at acquiring control, acquire control of a nonlisted company, and, for certain limited provisions, an issuer. Control is defined as more than 50% of the
voting rights for non-listed companies and by reference to Article 5(3) of the Takeover Bids Directive90 for
issuers.

88

Point (14) of Article 4(1) of Directive 2004/39/EC on markets in financial instruments.

89

Point (d) of Article 2(1) of Directive 2004/109/EC on the harmonisation of transparency requirements in relation to
information about issuers whose securities are admitted to trading on a regulated market.

90

Directive 2004/25/EC on takeover bids.
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The provisions are neither applicable to EU small and medium-sized enterprises (SMEs91) nor to special
purpose vehicles (SPVs) with the purpose of purchasing, holding, or administering real estate.
When an AIF acquires, sells, or holds shares of a non-listed company, the AIFM must notify the competent
authority of its home Member State of the proportion of voting rights of the non-listed company held by
the AIF whenever the proportion reaches, exceeds, or falls below any of the following thresholds: 10%,
20%, 30%, 50%, and 75%.
When an AIF acquires, individually or jointly, control over a non-listed company, the AIFM is required to:

• Disclose to the non-listed company, its shareholders, and its competent authority:
• The identity of the AIFM that, either individually or in agreement with other AIFM, manage(s) the
AIF that has/have reached control
• The policy for preventing and managing conflicts of interests
• The policy for external and internal communication relating to the company, in particular as regards
employees
These provisions also apply to issuers.
In addition, the AIFM must disclose:
• To the non-listed company and its shareholders: its intentions regarding the future business of the nonlisted company and the likely repercussion on employment
• To its competent authority and the investors of the AIF: information on the financing of the acquisition
In the notification and disclosure to the non-listed company, the AIFM must request the Board of
Directors of the company to inform the representatives of employees or the employees themselves of the
acquisition of control by the AIF managed by the AIFM and provide the information notified and disclosed.
This also applies to issuers.
The AIFM is required to ensure that information on the development of the non-listed company’s business
is disclosed to the investors in the AIF and make its best efforts to ensure that the information is made
available to employees of the company. The AIFM may either:
• Request and use its best efforts to ensure that the annual report of the non-listed company is made
available by the Board of Directors of the company to the employees’ representatives or, where there
are none, to the employees themselves within the period such annual report has to be drawn up in
accordance with the applicable national law, and also make the information available to the investors of
each such AIF at the latest when the annual report of the non-listed company is made available
• Include in the annual report of each such AIF (see also Section 10.5.2.) information relating to the
relevant non-listed company, and also request and use its best efforts to ensure that the Board of
Directors of the non-listed company makes available this information to the employees’ representatives
of the company concerned or, where there are none, to the employees themselves at the latest when
the annual report of the AIF is made available
The information to be included in the annual report of the non-listed company or the AIF must include at
least a fair review of the development of the company’s business representing the situation at the end of
the period covered by the annual report and give an indication of:
• The company’s likely future development
• The information concerning acquisitions of own shares
In the case of acquisition of control of a non-listed company or issuer by one or more AIF, the AIFM
cannot, within 24 months of the acquisition of control of the company by the AIF, facilitate, support, or
instruct any distribution, capital reduction, share redemption, and/or acquisition of own shares by the
company or vote in favor of a distribution, capital reduction, share redemption, and/or acquisition of own
shares by the company where:
• The portfolio company’s net assets decreased below the subscribed capital plus legally nondistributable reserves
• Distribution would exceed the amount of available profit
The AIFM is required to make its best efforts to prevent distributions, capital reductions, share
redemptions, and/or the acquisition of own shares by the company.

91

Micro, small, and medium-sized enterprises (SMEs) are enterprises that employ fewer than 250 persons and have an annual
turnover not exceeding EUR 50 million, and/or an annual balance sheet total not exceeding EUR 43 million.
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• Notify, within ten working days, the non-listed company, its shareholders, and its competent authority
of the resulting situation in terms of voting rights and the conditions under which control has been
reached, including information about the identity of the different shareholders involved

4

4.6. EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) are required to comply with regulatory requirements which include
investment restrictions.
The EuVECA and EuSEF regimes are introduced in Section 2.4.4.3.; the applicable investment restrictions
and leverage provisions are outlined in this section.

4.6.1. Qualifying EuVECA
Qualifying EuVECA are UCIs that invest no more than 30% of their aggregate capital contributions and
uncalled committed capital92 in assets other than “qualifying investments”.
“Qualifying investments” include:
• Equity and quasi-equity instruments93 that are issued by:
• A qualifying portfolio undertaking and acquired directly by the EuVECA from the qualifying portfolio
undertaking
• A qualifying portfolio undertaking in exchange for an equity security issued by a qualifying portfolio
undertaking
• An undertaking of which the qualifying portfolio undertaking is a majority-owned subsidiary and
which is acquired by the EuVECA in exchange for an equity instrument issued by the qualifying
portfolio undertaking
• Secured or unsecured loans granted by the EuVECA to a qualifying portfolio undertaking in which
the EuVECA already holds qualifying investments, provided that no more than 30% of the aggregate
capital contributions and uncalled committed capital in the qualifying venture capital fund is used for
such loans
• Shares of a qualifying portfolio undertaking acquired from existing shareholders of that undertaking
• Shares or units of one or several other qualifying EuVECA, provided that those qualifying EuVECA
have not themselves invested more than 10% of their aggregate capital contributions and uncalled
committed capital in qualifying EuVECA
A “qualifying portfolio undertaking” must:
• Meet the criteria applicable to a small and medium-sized enterprise (SME) – i.e., have less than 250
employees and must have either a turnover not exceeding EUR 50 million or an annual balance sheet
not exceeding EUR 43 million
• Be established in an EEA Member State or a third country that:
• Is not listed as a non-cooperative country and territory (NCCT) by the Financial Action Task Force
(FATF)94
• Has signed an Organization for Economic Co-operation and Development (OECD) Article 26 Model
compliant tax convention95 with the home Member State of the manager of the EuVECA and each
other Member State in which the shares or units of the EuVECA are intended to be marketed
• Not be listed at the time of investment

92

After deduction of all relevant costs. Cash and cash equivalents are excluded from the calculation.

93

Quasi-equity means any type of financing instrument that is a combination of equity and debt, where the return on the
instrument is linked to the profit or loss of the qualifying portfolio undertaking and where the repayment of the instrument
in the event of default is not fully secured.

94

An intergovernmental body whose purpose is the development and promotion of national and international policies to
combat money laundering and terrorist financing.

95

Article 26 of the OECD Model Tax Convention creates an obligation to exchange information that is foreseeably relevant to
the correct application of a tax convention as well as for purposes of the administration and enforcement of domestic tax
laws of the contracting states.
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4.6.2. Qualifying EuSEF
Qualifying EuSEF are UCIs that invest no more than 30% of their aggregate capital contributions and
uncalled committed capital in assets other than “qualifying investments”.
“Qualifying investments” include:
• Equity and quasi-equity instruments that are issued by:
• A qualifying portfolio undertaking and acquired directly by the EuSEF from the qualifying portfolio
undertaking

• An undertaking of which the qualifying portfolio undertaking is a majority-owned subsidiary and
which is acquired by the EuSEF in exchange for an equity instrument issued by the qualifying
portfolio undertaking
• Securitized or unsecuritized debt instruments issued by a qualifying portfolio undertaking
• Shares or units of one or several other qualifying EuSEF, provided that those qualifying EuSEF have not
themselves invested more than 10% of their aggregate capital contributions and uncalled committed
capital in qualifying EuSEF
• Secured or unsecured loans granted by the EuSEF to a qualifying portfolio undertaking
• Any other type of participation in a qualifying portfolio undertaking
A “qualifying portfolio undertaking” must:
• Have the achievement of measurable, positive social impacts as a primary objective in accordance with
its constitutional document, where the undertaking meets one of the following criteria:
• Provides services or goods to vulnerable, marginalized, disadvantaged or excluded persons
• Employs a method of production of goods or services that embodies its social objective
• Provides financial support exclusively to such social undertakings
• Use its profits primarily to achieve its primary social objective
• Be managed in an accountable and transparent way, in particular by involving workers, customers and
stakeholders affected by its business activities
• Be established in an EEA Member State or a third country that:
• Is not listed as a non-cooperative country and territory (NCCT) by the Financial Action Task Force
(FATF)
• Has signed an Organization for Economic Co-operation and Development (OECD) Article 26 Model
compliant tax convention with the home Member State of the manager of the EuSEF and each
other Member State in which the shares or units of the EuSEF are intended to be marketed
• Not be listed at the time of investment
EuSEF managers must employ, for each EuSEF that they manage, clear and transparent procedures to
measure the extent to which the qualifying portfolio undertakings in which the EuSEF invests achieve the
positive social impact to which they are committed. Indicators may cover one or more of the following
subjects:
• Employment and labor markets
• Standards and rights related to job quality
• Social inclusion and protection of particular groups
• Equal treatment, equal opportunities and non-discrimination
• Public health and safety
• Access to and effects on social protection and on health and educational systems

4.6.3. Use of leverage
The manager of the qualifying European fund must not employ any method to increase the exposure at
the level of the qualifying fund beyond the level of its committed capital. It may borrow cash or securities,
issue debt obligations or provide guarantees where such borrowings, debt obligations or guarantees are
covered by uncalled commitments.
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• A qualifying portfolio undertaking in exchange for an equity security issued by a qualifying portfolio
undertaking

4

4.7. Money market funds (MMF)
4.7.1. ESMA Guidelines
MMFs launched prior to 21 July 2018, are subject to ESMA’s Guidelines on a common definition of
European money market funds issued in May 2010, as described in Section 2.6.1.
The guidelines lay down, inter alia, the eligible assets requirements applicable to MMF, which are
summarized in the following table:
Requirements applicable to money market funds
Short-term money market funds
Money market funds
Eligible assets

• Money market instruments (MMIs) that comply with the criteria for money market instruments as set out in the
UCITS Directive (more detailed requirements are outlined hereafter)

• Deposits with credit institutions
• Derivatives used in line with the money market investment strategy of the fund. Derivatives that give exposure
to foreign exchange may only be used for hedging purposes. Investment in non-base currency securities is
allowed provided the currency exposure is fully hedged

• Other UCIs that comply with the definition of a Short- • Other UCIs that comply with the definitions of a
Term Money Market Fund, and limited investment in
UCIs that do not comply with the definition

Short-Term Money Market Fund or a Money Market
Fund, and limited investment in UCIs that do not
comply with the definitions

Prohibited assets

Direct or indirect exposure to equity or commodities, including via derivatives.

Quality of MMIs

An MMIs must be of high quality. In making its determination, a management company96 must take into account a
range of factors including, but not limited to:
• The credit quality of the MMI
• The nature of the asset class represented by the MMI
• For structured financial instruments, the operational and counterparty risk inherent within the structured
financial transaction
• The liquidity profile
An MMI is not considered of high quality unless it has been awarded one of the two highest available short-term
credit ratings by each recognized credit rating agency that has rated the instrument or, if the MMI is not rated, it
is of an equivalent quality as determined by the management company’s internal rating process.
A MMF may also hold sovereign issuance of at least
investment grade quality.
“Sovereign issuance” are MMIs issued or guaranteed
by a central, regional, or local authority or central bank
of a Member State, the European Central Bank, the
European Union,w or the European Investment Bank.
See also Subsection 4.2.2.3.B. on money market instruments as eligible assets.

Residual maturity

Investment in securities is limited to those with a
residual maturity until the legal redemption date of less
than or equal to 397 days.

Investment in securities is limited to those with a
residual maturity until the legal redemption date of
less than or equal to 2 years, provided that the time
remaining until the next interest rate reset date is less
than or equal to 397 days. Floating rate securities
should reset to a money market rate or index.

Maximum portfolio
60 days
6 months
weighted average
maturity (WAM)
Portfolio weighted
120 days
12 months
average life (WAL)
WAL calculation
When calculating the WAL for securities, including structured financial instruments, the maturity calculation must
be based on the residual maturity until the legal redemption of the instruments.
However, when a financial instrument embeds a put option, the exercise date of the put option may be used
instead of the legal residual maturity only if the following conditions are fulfilled at all times:
• The put option can be freely exercised by the management company at its exercise date
• The strike price of the put option remains close to the expected value of the instrument at the next exercise
date
The investment strategy of the UCITS implies that there is a high probability that the option will be exercised at
the next exercise date
WAL and WAM
WAL and WAM calculations must take into account the impact of financial derivative instruments, deposits and
calculations
efficient portfolio management techniques.

96
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All references to “management company” in this section should be understood as including self-managed investment
companies and operators of non-UCITS collective investment undertakings.

4.7.2. New EU Regulation on MMF
On 30 June 2017, the final text of Regulation (EU) 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union. The Regulation applies from 21 July 2018 for funds set up on or after this date. By
21 January 2019, existing funds and compartments that qualify as money market funds (“MMF”) as
per the definition set out in article 1 of the Regulation must submit an application to their competent
authorities.

A. MMFs Eligible assets – summary
This Section provides a high level overview of the eligible assets for investment by an MMF.
a. An MMF must invest only in one or more of the following categories of financial assets and only
under the conditions specified in the Regulation:
a) Money market instruments including financial instruments issued or guaranteed separately
or jointly by the EU, the national, regional and local administrations of the Member States or
their central banks, the European Central Bank, the European Investment Bank, the European
Investment Fund, the European Stability Mechanism, the European Financial Stability Facility,
a central authority or central bank of a third country, the International Monetary Fund, the
International Bank for Reconstruction and Development, the Council of Europe Development
Bank, the European Bank for Reconstruction and Development, the Bank for International
Settlements or any other relevant international financial institution or organization to which one
or more Member States belong
b) Eligible securitizations and asset-backed commercial paper (ABCPs)
c) Deposits with credit institutions
d) Financial derivative instruments
e) Repurchase agreements
f) Reverse repurchase agreements
g) Units or shares of other MMFs
b. An MMF must not undertake any of the following activities:
a) Investing in assets other than those referred to in subsection A. above
b) Short sale of any of the following instruments: money market instruments, securitizations,
ABCPs and units or shares of other MMFs
c) Taking direct or indirect exposure to equity or commodities, including via derivatives, certificates
representing them, indices based on them, or any other means or instrument that would give an
exposure to them
d) Entering into securities lending agreements or securities borrowing agreements, or any other
agreement that would encumber the assets of the MMF
e) Borrowing and lending cash
c. An MMF may hold ancillary liquid assets.

B. Detailed rules regarding eligible assets for MMFs
a. Eligible money market instruments
A money market instrument is eligible for investment by an MMF provided that it fulfils all of the
following requirements:
a) It meets the eligible asset requirement of money market instruments for investment by UCITS
(see Section 4.2.2.7.5.)
b) It displays one of the following alternative characteristics:
i. It has a legal maturity at issuance of 397 days or less
ii. It has a residual maturity of 397 days or less
c) The issuer of the money market instrument and the quality of the money market instrument
have received a favorable assessment pursuant to the credit quality assessment (see Section
7.5.2)
d) Where an MMF invests in a securitization or ABCP, it is subject to the specific eligibility
requirements applicable to these investments, set out in subsection B.
Notwithstanding point (b) above, standard MMFs are also allowed to invest in money market
instruments with a residual maturity until the legal redemption date of less than or equal to 2 years,
provided that the time remaining until the next interest rate reset date is 397 days or less. For that
purpose, floating-rate money-market instruments and fixed-rate money-market instruments hedged
by a swap arrangement must be reset to a money market rate or index.
Point (c) above does not apply to money market instruments issued or guaranteed by the EU, a
central authority or central bank of a Member State, the European Central Bank, the European
Investment Bank, the European Stability Mechanism or the European Financial Stability Facility.
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This Regulation replaces ESMA’s Guidelines on a common definition of European money market funds
issued in May 2010, set out in Section 4.7.1.

4

b. Eligible securitizations and ABCPs
1. Both a securitization and an ABCP must be considered to be eligible for investment by an MMF
provided that the securitization or ABCP is sufficiently liquid, has received a favorable credit
quality assessment, and is any of the following:
a) A securitization referred to in Article 13 of Commission Delegated Regulation (EU)
2015/6197
b) An ABCP issued by an ABCP programme which:
i. Is fully supported by a regulated credit institution that covers all liquidity, credit and
material dilution risks, as well as ongoing transaction costs and ongoing programme-wide
costs related to the ABCP, if necessary to guarantee the investor the full payment of any
amount under the ABCP
ii. Is not a re-securitization and the exposures underlying the securitization at the level of
each ABCP transaction do not include any securitization position
iii. Does not include a synthetic securitization as defined in point (11) of Article 242 of
Regulation (EU) No 575/2013
c) A simple, transparent and standardized (STS) securitization, as determined in accordance
with the criteria and conditions laid down in Articles 20, 21 and 22 of Regulation (EU)
2017/2402 of the European Parliament and of the Council98, or an STS ABCP, as determined
in accordance with the criteria and conditions laid down in Articles 24, 25 and 26 of that
Regulation
2. A short-term MMF may invest in the securitizations or ABCPs referred to in paragraph 1.
provided any of the following conditions is fulfilled, as applicable:
a) The legal maturity at issuance of the securitizations referred to in point a) of paragraph 1. is
2. years or less and the time remaining until the next interest rate reset date is 397 days or
less
b) The legal maturity at issuance or residual maturity of the securitizations or ABCPs referred to
in points b) and c) of paragraph 1. is 397 days or less
c) The securitizations referred to in points a) and c) of paragraph 1. are amortizing instruments
and have a WAL of 2 years or less
3. A standard MMF may invest in the securitizations or ABCPs referred to in paragraph 1. provided
any of the following conditions is fulfilled, as applicable:
a) The legal maturity at issuance or residual maturity of the securitizations and ABCPs referred
to in points a), b) and c) of paragraph 1. is 2 years or less and the time remaining until the
next interest rate reset date is 397 days or less
b) The securitizations referred to in points a) and c) of paragraph 1. are amortizing instruments
and have a WAL of 2 years or less
4. The Commission must adopt, within 6 months from the date of entry into force of the proposed
Regulation on STS securitizations, a delegated act amending the criteria by introducing a
cross-reference to the criteria identifying STS securitizations and ABCPs in the corresponding
provisions of that Regulation99.
c. Eligible deposits with credit institutions
A deposit with a credit institution is eligible for investment by an MMF provided that all of the
following conditions are fulfilled:
a) The deposit is repayable on demand or is able to be withdrawn at any time
b) The deposit matures in no more than 12 months
c) The credit institution has its registered office in a Member State or, where the credit institution
has its registered office in a third country, it is subject to prudential rules considered equivalent
to those laid down in EU law in accordance with the procedure laid down in Article 107(4) of
Regulation (EU) No 575/2013100
97

Commission Delegated Regulation (EU) 2015/61 of 10 October 2014 to supplement Regulation (EU) No 575/2013 of the
European Parliament and the Council with regard to liquidity coverage requirement for credit institutions.

98

Regulation (EU) 2017/2402 of the European Parliament and of the Council of 12 December 2017 laying down a general
framework for securitisation and creating a specific framework for simple, transparent and standardised securitisation,
and amending Directives 2009/65/EC, 2009/138/EC and 2011/61/EU and Regulations (EC) No 1060/2009 and (EU) No
648/2012.

99

The amendment must become effective at the latest by 6 months after the date of entry into force of that delegated act or
from the date of application of the corresponding provisions in the proposed Regulation on STS securitizations, whichever is
the later.
The criteria identifying STS securitizations and ABCPs must include at least the following:
a) Requirements relating to the simplicity of the securitization, including its true sale character and the respect of
standards relating to the underwriting of the exposures
b) Requirements relating to standardization of the securitization, including risk retention requirements
c) Requirements relating to the transparency of the securitization, including the provision of information to potential
investors
d) For ABCPs, in addition to points a), b) and c), requirements relating to the sponsor and to the sponsor support of the
ABCP programme

100
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d. Eligible financial derivative instruments

a) The underlying of the derivative instrument consists of interest rates, foreign exchange rates,
currencies or indices representing one of those categories
b) The derivative instrument serves only the purpose of hedging the interest rate or exchange rate
risks inherent in other investments of the MMF
c) The counterparties to OTC derivative transactions are institutions subject to prudential
regulation and supervision and belonging to the categories approved by the competent authority
of the MMF
d) The OTC derivatives are subject to reliable and verifiable valuation on a daily basis and can be
sold, liquidated or closed by an offsetting transaction at any time at their fair value at the MMF’s
initiative
e. Eligible repurchase agreements
A repurchase agreement is eligible to be entered into by an MMF provided that all of the following
conditions are fulfilled:
a) It is used on a temporary basis, for no more than seven working days, only for liquidity
management purposes and not for investment purposes other than as referred to in point c)
b) The counterparty receiving assets transferred by the MMF as collateral under the repurchase
agreement is prohibited from selling, investing, pledging or otherwise transferring those assets
without the MMF’s prior consent
c) The cash received by the MMF as part of the repurchase agreement is able to be:
i. Placed on deposits in accordance with the 2010 Law
ii. Invested in assets referred to here below in F. 6., but must not otherwise be invested in
eligible assets for MMFs, transferred or otherwise reused
d) The cash received by the MMF as part of the repurchase agreement does not exceed 10% of its
assets
e) The MMF has the right to terminate the agreement at any time upon giving prior notice of no
more than two working days
f. Eligible reverse repurchase agreements
1. A reverse repurchase agreement is eligible to be entered into by an MMF provided that all of the
following conditions are fulfilled:
a) The MMF has the right to terminate the agreement at any time upon giving prior notice of no
more than two working days
b) The market value of the assets received as part of the reverse repurchase agreement is at all
times at least equal to the value of the cash paid out
2. The assets received by an MMF as part of a reverse repurchase agreement must be money
market instruments that fulfil the eligibility requirements indicated in A. above.
The assets received by an MMF as part of a reverse repurchase agreement must not be sold,
reinvested, pledged or otherwise transferred.
3. Securitizations and ABCPs must not be received by an MMF as part of a reverse repurchase
agreement.
4. The assets received by an MMF as part of a reverse repurchase agreement must be sufficiently
diversified with a maximum exposure to a given issuer of 15% of the MMF’s NAV, except where
those assets take the form of money market instruments that fulfil the requirements mentioned
in Section 4.7.2.A.a). In addition, the assets received by an MMF as part of a reverse repurchase
agreement must be issued by an entity that is independent from the counterparty and is
expected not to display a high correlation with the performance of the counterparty.
5. An MMF that enters into a reverse repurchase agreement must ensure that it is able to recall the
full amount of cash at any time on either an accrued basis or a mark-to-market basis. When the
cash is recallable at any time on a mark-to-market basis, the mark-to-market value of the reverse
repurchase agreement must be used for the calculation of the NAV of the MMF.
6. By way of derogation from point 2., an MMF may receive as part of a reverse repurchase
agreement liquid transferable securities or money market instruments other than those that
fulfil the eligibility requirements of money market instruments provided that those assets
comply with one of the following conditions:
a) They are issued or guaranteed by the EU, a central authority or central bank of a Member
State, the European Central Bank, the European Investment Bank, the European Stability
Mechanism or the European Financial Stability Facility provided that a favorable credit quality
assessment has been received
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A financial derivative instrument is eligible for investment by an MMF provided it is dealt in on a
regulated market or OTC and provided that all of the following conditions are fulfilled:
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b) They are issued or guaranteed by a central authority or central bank of a third country,
provided that a favorable credit quality assessment has been received
The assets received as part of a reverse repurchase agreement must be disclosed to MMF
investors, in accordance with the Securities and Financing Transaction Regulation.
The assets received as part of a reverse repurchase agreement must fulfil the requirements
mentioned in Section 4.7.2.A.a).
7. The Commission Delegated Regulation (EU) 2018/990 of 10 April 2018 specifies, inter
alia,quantitative and qualitative liquidity requirements applicable to assets referred to in
paragraph 6 and quantitative and qualitative credit quality requirements applicable to assets
referred to in point a) above as follows:
i. Reverse repurchase agreements must meet established market standards and their terms
and conditions must enable managers of MMFs to fully enforce their rights in case of default
of the counterparty to such agreements, or their early termination and give managers of
MMFs the unrestricted right to sell any assets received as collateral,
ii. The assets referred to above must be subject to a haircut, that is equal to the volatility
adjustment figures referred to in tables 1 and 2 of Article 224(1) of Regulation (EU) No
575/2013 for a given residual maturity, in respect of a 5-day liquidation period and the
highest assessment in terms of credit quality step.
iii. Where necessary, managers of MMFs must apply an additional haircut to that referred to in
paragraph ii. to assess whether such an additional haircut is necessary, they must take into
account all of the following factors:
(a) The credit quality assessment of the counterparty to the reverse repurchase agreement
(b) The margin period of risk, as defined in Article 272(9) of Regulation (EU) No 575/2013
(c) The credit quality assessment of the issuer or of the asset that is used as collateral
(d) The remaining maturity of the assets used as collateral
(e) The volatility of the price of the assets used as collateral
iv. For the purpose of paragraph iii., managers of MMFs must put in place a clear haircut policy
adapted to each asset received as collateral. That policy must be documented and must
substantiate each decision to apply a specific haircut to the value of an asset.
v. Managers of MMFs must regularly revise the haircut referred to in paragraph 2, taking into
account changes in the residual maturity of the assets used as collateral. They must also
revise the additional haircut referred to in paragraph iii., whenever the factors referred to in
that paragraph change.
vi. Paragraphs i. to v. shall not apply if the counterparty to the reverse repurchase agreement is
any of the following:
(a) A credit institution supervised under Directive 2013/36/EU of the European Parliament
and of the Council101, or a credit institution authorized in a third country, provided that the
prudential supervisory and regulatory requirements are equivalent to those applied in the
European Union
(b) An investment firm supervised under Directive 2014/65/EU of the European Parliament
and of the Council102, or a third country investment firm, provided that the prudential
supervisory and regulatory requirements are equivalent to those applied in the European
Union
(c) An insurance undertaking supervised under Directive 2009/138/EC of the European
Parliament and of the Council103, or a third country insurance undertaking, provided that
the prudential supervisory and regulatory requirements are equivalent to those applied in
the European Union
(d) A central counterparty authorized under Regulation (EU) No 648/2012 of the European
Parliament and of the Council104
(e) The European Central Bank
(f) A national central bank
(g) A third country central bank, provided that the prudential supervisory and regulatory
requirements applied in that country have been recognized as equivalent to those
applied in the European Union in accordance with Article 114(7) of Regulation (EU) No
575/2013105
101

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit
institutions and the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and
repealing Directives 2006/48/EC and 2006/49/EC

102

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments
and amending Directive 2002/92/EC and Directive 2011/61/EU

103

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-up and pursuit
of the business of Insurance and Reinsurance (Solvency II)

104

Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central
counterparties and trade repositories

105

Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements
for credit institutions and investment firms and amending Regulation (EU) No 648/2012
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g. Eligible units or shares of MMFs
1. An MMF may acquire the units or shares of any other MMF (‘target MMF’) provided that all of the
following conditions are fulfilled:
a) No more than 10% of the assets of the target MMF are able, according to its fund rules or
instruments of incorporation, to be invested in aggregate in units or shares of other MMFs
b) The target MMF does not hold units or shares in the acquiring MMF
An MMF whose units or shares have been acquired must not invest in the acquiring MMF during
the period in which the acquiring MMF holds units or shares in it.

3. An MMF may, in aggregate, invest no more than 17.5% of its assets in units or shares of other
MMFs.
4. Units or shares of other MMFs are eligible for investment by an MMF provided that all of the
following conditions are fulfilled:
a) The target MMF is authorized under the MMF regulation
b) Where the target MMF is managed, whether directly or under a delegation, by the same
manager as that of the acquiring MMF or by any other company to which the manager of
the acquiring MMF is linked by common management or control, or by a substantial direct or
indirect holding, the manager of the target MMF, or that other company, is prohibited from
charging subscription or redemption fees on account of the investment by the acquiring MMF
in the units or shares of the target MMF
c) Where an MMF invests 10% or more of its assets in units or shares of other MMFs:
i. The prospectus of that MMF must disclose the maximum level of the management fees
that may be charged to the MMF itself and to the other MMFs in which it invests and
ii. The annual report must indicate the maximum proportion of management fees charged to
the MMF itself and to the other MMFs in which it invests
5. Paragraphs 2. and 3. above do not apply to an authorized MMF that is an AIF, if all of the
following conditions are met:
a) The MMF is marketed solely through an employee savings scheme governed by national law
and which has only natural persons as investors
b) The employee savings scheme referred to in point a) only allows investors to redeem their
investment subject to restrictive redemption terms which are laid down in national law,
whereby redemptions may only take place in certain circumstances that are not linked to
market developments
By way of derogation from paragraphs 2 and 3 above, an authorized MMF that is a UCITS may
acquire units or shares in other MMFs in accordance with Article 55 or 58 of Directive 2009/65/
EC under the following conditions:
a) The MMF is marketed solely through an employee savings scheme governed by national law
and which has only natural persons as investors
b) The employee savings scheme referred to in point a) only allows investors to redeem their
investment subject to restrictive redemption terms which are laid down in national law,
whereby redemptions may only take place in certain circumstances that are not linked to
market developments
6. Short-term MMFs may only invest in units or shares of other short-term MMFs.
7. Standard MMFs may invest in units or shares of short-term MMFs and standard MMFs.
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2. An MMF may acquire the units or shares of other MMFs, provided that no more than 5% of its
assets are invested in units or shares of a single MMF.

4

C. Provisions on investment policies
a. Diversification
1. An MMF must invest no more than:
a) 5% of its assets in money market instruments, securitizations and ABCPs issued by the same
body
b) 10% of its assets in deposits made with the same credit institution, unless the structure of
the banking sector in the Member State in which the MMF is domiciled is such that there are
insufficient viable credit institutions to meet that diversification requirement and it is not
economically feasible for the MMF to make deposits in another Member State, in which case up
to 15% of its assets may be deposited with the same credit institution
2. By way of derogation from point a) of point 1., a VNAV MMF may invest up to 10% of its assets in
money market instruments, securitizations and ABCPs issued by the same body provided that the
total value of such money market instruments, securitizations and ABCPs held by the VNAV MMF in
each issuing body in which it invests more than 5% of its assets does not exceed 40% of the value of
its assets.
3. Until the date of application of the delegated act mentioned in Section 4.7.2.B.B.4., the aggregate
of all of an MMF’s exposures to securitizations and ABCPs must not exceed 15% of the assets of the
MMF.
As from the date of application of the delegated act mentioned in Section 4.7.2.B.B.4., the
aggregate of all of an MMF’s exposures to securitizations and ABCPs must not exceed 20% of the
assets of the MMF, whereby up to 15% of the assets of the MMF may be invested in securitizations
and ABCPs that do not comply with the criteria for the identification of STS securitizations and
ABCPs.
4. The aggregate risk exposure to the same counterparty of an MMF stemming from OTC derivative
transactions must not exceed 5% of the assets of the MMF.
5. The aggregate amount of cash provided to the same counterparty of an MMF in reverse repurchase
agreements must not exceed 15% of the assets of the MMF.
6. Notwithstanding the individual limits laid down in point 1 and 4, an MMF must not combine, where
to do so would result in an investment of more than 15% of its assets in a single body, any of the
following:
a) Investments in money market instruments, securitizations and ABCPs issued by that body
b) Deposits made with that body
c) OTC financial derivative instruments giving counterparty risk exposure to that body
By way of derogation from the diversification requirement provided for in the first subparagraph,
where the structure of the financial market in the Member State in which the MMF is domiciled is
such that there are insufficient viable financial institutions to meet that diversification requirement
and it is not economically feasible for the MMF to use financial institutions in another Member
State, the MMF may combine the types of investments referred to in points a) to c) up to a
maximum investment of 20% of its assets in a single body.
7. By way of derogation from point a) of paragraph 1., the competent authority of an MMF may
authorize an MMF to invest, in accordance with the principle of risk-spreading, up to 100% of its
assets in different money market instruments issued or guaranteed separately or jointly by the
EU, the national, regional and local administrations of the Member States or their central banks,
the European Central Bank, the European Investment Bank, the European Investment Fund,
the European Stability Mechanism, the European Financial Stability Facility, a central authority
or central bank of a third country, the International Monetary Fund, the International Bank for
Reconstruction and Development, the Council of Europe Development Bank, the European Bank
for Reconstruction and Development, the Bank for International Settlements, or any other relevant
international financial institution or organization to which one or more Member States belong.
The first subparagraph only applies where all of the following requirements are met:
a) The MMF holds money market instruments from at least six different issues by the issuer
b) The MMF limits the investment in money market instruments from the same issue to a maximum
of 30% of its assets
c) The MMF makes express reference, in its fund rules or instruments of incorporation, to all
administrations, institutions or organizations referred to in the first subparagraph that issue or
guarantee separately or jointly money market instruments in which it intends to invest more
than 5% of its assets
d) The MMF includes a prominent statement in its prospectus and marketing communications
drawing attention to the use of the derogation and indicating all administrations, institutions or
organizations referred to in the first subparagraph that issue or guarantee separately or jointly
money market instruments in which it intends to invest more than 5% of its assets
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8. Notwithstanding the individual limits laid down in paragraph 1., an MMF may invest no more than
10% of its assets in bonds issued by a single credit institution that has its registered office in a
Member State and is subject by law to special public supervision designed to protect bond-holders.
In particular, sums deriving from the issue of those bonds must be invested in accordance with the
law in assets which, during the whole period of validity of the bonds, are capable of covering claims
attaching to the bonds and which, in the event of failure of the issuer, would be used on a priority
basis for the reimbursement of the principal and payment of the accrued interest.

9. Notwithstanding the individual limits laid down in paragraph 1., an MMF may invest no more than
20% of its assets in bonds issued by a single credit institution where the requirements set out in
point (f) of Article 10(1) or point (c) of Article 11(1) of Delegated Regulation (EU) 2015/61106 are
met, including any possible investment in assets referred to in paragraph 8. above.
Where an MMF invests more than 5% of its assets in the bonds referred to in the first subparagraph
issued by a single issuer, the total value of those investments must not exceed 60% of the value
of the assets of the MMF, including any possible investment in assets referred to in paragraph 8.,
respecting the limits set out therein.
10. Companies which are included in the same group for the purposes of consolidated accounts
under Directive 2013/34/EU of the European Parliament and of the Council or in accordance with
recognized international accounting rules, must be regarded as a single body for the purpose of
calculating the limits referred to in paragraphs 1. to 6. above.
b. Concentration
1. An MMF must not hold more than 10% of the money market instruments, securitizations and
ABCPs issued by a single body.
2. This limit will not apply in respect of holdings of money market instruments issued or guaranteed
by the EU, national, regional and local administrations of the Member States or their central
banks, the European Central Bank, the European Investment Bank, the European Investment
Fund, the European Stability Mechanism, the European Financial Stability Facility, a central
authority or central bank of a third country, the International Monetary Fund, the International
Bank for Reconstruction and Development, the Council of Europe Development Bank, the
European Bank for Reconstruction and Development, the Bank for International Settlements,
or any other relevant international financial institution or organization to which one or more
Member States belong.
c. Portfolio rules
A. Short term MMFs
1. A short-term MMF must comply on an ongoing basis with all of the following portfolio
requirements:
a) Its portfolio is to have a WAM of no more than 60 days
b) Its portfolio is to have a WAL of no more than 120 days, subject to the second and third
subparagraphs
c) For LVNAV MMFs and public debt CNAV MMFs, at least 10% of their assets are to be
comprised of daily maturing assets, reverse repurchase agreements which are able to be
terminated by giving prior notice of one working day or cash which is able to be withdrawn
by giving prior notice of one working day. A LVNAV MMF or public debt CNAV MMF is not
to acquire any asset other than a daily maturing asset when such acquisition would result
in that MMF investing less than 10% of its portfolio in daily maturing assets
d) For a short-term VNAV MMF, at least 7.5% of its assets are to be comprised of daily
maturing assets, reverse repurchase agreements which are able to be terminated by
giving prior notice of one working day, or cash which is able to be withdrawn by giving
prior notice of one working day. A short-term VNAV MMF is not to acquire any asset other
than a daily maturing asset when such acquisition would result in that MMF investing less
than 7.5% of its portfolio in daily maturing assets

106

Commission Delegated Regulation (EU) 2015/61 of 10 October 2014 to supplement Regulation (EU) No 575/2013 of the
European Parliament and the Council with regard to liquidity coverage requirement for Credit Institutions
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Where an MMF invests more than 5% of its assets in the bonds referred to in the first subparagraph
issued by a single issuer, the total value of those investments must not exceed 40% of the value of
the assets of the MMF.

4

e) For LVNAV MMFs and public debt CNAV MMFs, at least 30% of their assets are to be
comprised of weekly maturing assets, reverse repurchase agreements which are able
to be terminated by giving prior notice of five working days or cash which is able to be
withdrawn by giving prior notice of five working days. A LVNAV MMF or public debt CNAV
MMF is not to acquire any asset other than a weekly maturing asset when such acquisition
would result in that MMF investing less than 30% of its portfolio in weekly maturing assets
f) For a short-term VNAV MMF, at least 15% of its assets are to be comprised of weekly
maturing assets, reverse repurchase agreements which are able to be terminated by
giving prior notice of five working days, or cash which is able to be withdrawn by giving
prior notice of five working days. A short-term VNAV MMF is not to acquire any asset
other than a weekly maturing asset when such acquisition would result in that MMF
investing less than 15% of its portfolio in weekly maturing assets
g) For the purpose of the calculation referred to in point e), assets referred to in Section
4.7.2.A.a) which are highly liquid and can be redeemed and settled within one working
day and have a residual maturity of up to 190 days may also be included within the weekly
maturing assets of a LVNAV MMF and public debt CNAV MMF, up to a limit of 17.5% of its
assets
h) For the purpose of the calculation referred to in point f), money market instruments or
units or shares of other MMFs may be included within the weekly maturing assets of a
short-term VNAV MMF up to a limit of 7.5% of its assets provided they are able to be
redeemed and settled within five working days
For the purposes of point b) of the first subparagraph, when calculating the WAL for
securities, including structured financial instruments, a short-term MMF must base the
maturity calculation on the residual maturity until the legal redemption of the instruments.
However, in the event that a financial instrument embeds a put option, a short-term MMF
may base the maturity calculation on the exercise date of the put option instead of the
residual maturity, but only if all of the following conditions are fulfilled at all times:
i. The put option is able to be freely exercised by the short-term MMF at its exercise date
ii. The strike price of the put option remains close to the expected value of the instrument at
the exercise date
iii. The investment strategy of the short-term MMF implies that there is a high probability that
the option will be exercised at the exercise date.
By way of derogation from the second subparagraph, when calculating the WAL for
securitizations and ABCPs, a short- term MMF may instead, in the case of amortizing
instruments, base the maturity calculation on one of the following:
i. The contractual amortization profile of such instruments
ii. The amortization profile of the underlying assets from which the cash-flows for the
redemption of such instruments result
2. If the limits referred to in this Section are exceeded for reasons beyond the control of an MMF,
or as a result of the exercise of subscription or redemption rights, that MMF must correct the
situation, taking due account of the interests of its unit holders or shareholders.
3. All MMFs may take the form of a short-term MMF.
B. Standard MMFs
1. A standard MMF must comply on an ongoing basis with all of the following requirements:
a) Its portfolio is to have at all times a WAM of no more than 6 months
b) Its portfolio is to have at all times a WAL of no more than 12 months, subject to the
second and third subparagraphs
c) At least 7.5% of its assets are to be comprised of daily maturing assets, reverse
repurchase agreements which can be terminated by giving prior notice of one working day
or cash which can be withdrawn by giving prior notice of one working day. A standard MMF
is not to acquire any asset other than a daily maturing asset when such acquisition would
result in that MMF investing less than 7.5% of its portfolio in daily maturing assets
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For the purposes of point b) of the first subparagraph, when calculating the WAL for
securities, including structured financial instruments, a standard MMF should base the
maturity calculation on the residual maturity until the legal redemption of the instruments.
However, in the event that a financial instrument embeds a put option, a standard MMF may
base the maturity calculation on the exercise date of the put option instead of the residual
maturity, but only if all of the following conditions are fulfilled at all times:
i. The put option is able to be freely exercised by the standard MMF at its exercise date
ii. The strike price of the put option remains close to the expected value of the instrument at
the exercise date
iii. The investment strategy of the standard MMF implies that there is a high probability that
the option will be exercised at the exercise date
By way of derogation from the second subparagraph, when calculating the WAL for
securitizations and ABCPs, a standard MMF may instead, in the case of amortizing
instruments, base the maturity calculation on one of the following:
(i) The contractual amortization profile of such instruments;
(ii) The amortization profile of the underlying assets from which the cash-flows for the
redemption of such instruments result
2. If the limits referred to in this Section are exceeded for reasons beyond the control of
a standard MMF or as a result of the exercise of subscription or redemption rights, that
MMF must correct the situation, taking due account of the interests of its unit holders or
shareholders.
3. A standard MMF may not take the form of a public debt CNAV MMF or a LVNAV MMF.
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d) At least 15% of its assets are to be comprised of weekly maturing assets, reverse
repurchase agreements which can be terminated by giving prior notice of five working
days or cash which can be withdrawn by giving prior notice of five working days. A
standard MMF is not to acquire any asset other than a weekly maturing asset when such
acquisition would result in that MMF investing less than 15% of its portfolio in weekly
maturing assets
e) For the purpose of the calculation referred to in point d), money market instruments or
units or shares of other MMFs may be included within the weekly maturing assets up to
7.5% of its assets provided they are able to be redeemed and settled within five working
days
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4.8. European long-term investment funds (ELTIFs)
The ELTIF regime is introduced in Section 2.4.5.; the applicable investment restrictions and diversification
rules are outlined in this section.

A. Eligible investments
Eligible investments of an ELTIF include:
• Eligible investment assets, being:
• Equity or quasi-equity instruments
• Debt instruments issued by a qualified portfolio undertaking107
• Loans granted by the ELTIF to a qualifying portfolio undertaking108 with a maturity no longer
than the life of the ELTIF
• Units or shares of one or several other ELTIFs, EuVECAs, and EuSEFs provided that those ELTIFs,
EuVECAs, and EuSEFs have not themselves invested more than 10% of their capital in ELTIFs
• Direct holdings or indirect holdings via qualified portfolio undertakings109 of individual real assets
with a value of at least EUR10,000,000 or its equivalent in the currency which, and at the time
when, the expenditure is incurred
• Assets eligible for UCITS (see Section 4.2.2.3.)
An ELTIF is not permitted to:
• Short sell assets
• Take direct or indirect exposure to commodities
• Enter into securities lending, securities borrowing, repurchase transactions, or any other
agreement that has an equivalent economic effect and poses similar risks, if thereby more than
10% of the assets of the ELTIF are affected
• Use financial derivative instruments, except for hedging purposes of the ELTIF’s other investments
Following ESMA’s final report on draft technical standards under the ELTIF regulation of June 2016,
Commission Delegated Regulation (EU) 2018/480 of 4 December 2017, entering into force on 12
April 2018, supplemented Regulation (EU) 2015/760 with regard to regulatory technical standards
on financial derivative instruments solely serving hedging purposes, sufficient length of the life of the
European long-term investment funds, assessment criteria for the market for potential buyers and
valuation of assets to be divested, and the types and characteristics of the facilities available to retail
investors.
With respect to financial derivative instruments solely serving hedging purposes, the Regulation
specifies that they qualify as hedging derivatives if they meet all of the following criteria:
• A financial derivative instrument should only be used for hedging risks arising from exposures to
eligible asset investments. The purpose of hedging the risks arising from exposures to the assets
should only be considered to be fulfilled where the use of that financial derivative instrument
results in a verifiable and objectively measurable reduction of those risks at the ELTIF level. Where
financial derivative instruments to hedge the risks arising from the exposure to the assets are not
available, financial derivative instruments with an underlying of the same asset class may be used
• The use of the financial derivative instruments aimed to provide a return for the ELTIF will not be
deemed to serve the purpose of hedging the risks
• The manager of the ELTIF should take all reasonable steps to ensure that the financial derivative
instruments used to hedge the risks inherent to other investments of the ELTIF reduce the risks at
the ELTIF level in accordance with paragraph 1 above, including in stressed market conditions.

107

A qualified portfolio undertaking is defined by Regulation (EU) 2015/760 as a portfolio undertaking other than a collective
investment undertaking that fulfils the following requirements: (i) it is not a financial undertaking, (ii) it is an undertaking
which is not admitted to trading on a regulated market or on a multilateral trading facility; or is admitted to trading on a
regulated market or on a multilateral trading facility and at the same time has a market capitalization of no more than EUR
500,000 000, and (iii) it is established in a Member State, or in a third country provided that the third country is not a highrisk and non-cooperative jurisdiction identified by the Financial Action Task Force and that the third country has signed an
agreement with the home Member State of the manager of the ELTIF and with every other Member State in which the units
or shares of the ELTIF are intended to be marketed to ensure that the third country fully complies with Article 26 of the
OECD Model Tax Convention on Income and Capital and ensures effective exchange of information in tax matters, including
any multilateral tax agreements.
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Idem.

109

Idem.
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B. Composition and diversification requirements
An ELTIF must comply with the following diversification requirements:
• An ELTIF must invest at least 70% of its capital in eligible investment assets

An ELTIF may raise both of the above 10% limits to 20% provided that the aggregate value of
the assets held by the ELTIF in qualifying portfolio undertakings and in individual real assets in
which it invests more than 10% of its capital does not exceed 40% of the value of the capital of
the ELTIF.
• 10% of its capital in units or shares of any single ELTIF, EuVECA, or EuSEF
• 5% of its capital in assets eligible to UCITS (see Section 4.2.2.3.)
An ELTIF may raise the 5% limit to 25% where bonds are issued by a credit institution that
has its registered office in a Member State and is subject by law to special public supervision
designed to protect bondholders.
• The aggregate value of units or shares of ELTIFs, EuVECAs, and EuSEFs in an ELTIF portfolio should
not exceed 20% of the value of the capital of the ELTIF
• The aggregate risk exposure to a counterparty of the ELTIF from OTC derivative transactions,
repurchase agreements, or reverse repurchase agreements should not exceed 5% of the value of
the capital of the ELTIF
• Companies that are included in the same group for the purpose of consolidated accounts should
be considered as a single qualifying portfolio undertaking or a single body for the purpose of
calculating the diversification limits

C. Concentration requirements
An ELTIF cannot acquire more than 25% of the units or shares of a single ELTIF, EuVECA, or EuSEF.
An ELTIF should comply with the concentration limits set out in the last bullet point of Section 4.2.2.4.
with respect to its holdings in assets eligible for UCITS.

D. Borrowing requirements
An ELTIF may borrow cash provided that such borrowing fulfils the following conditions:
• It represents no more than 30% of the value of the capital of the ELTIF
• It serves the purpose of investing in eligible investment assets, except for loans referred to in
Subsection 4.8.B.
• It is contracted in the same currency as the assets to be acquired with the borrowed cash
• It has a maturity no longer than the life of the ELTIF
• It encumbers assets that represent no more than 30% of the value of the capital of the ELTIF
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• An ELTIF should invest no more than:
• 10% of its capital in instruments issued by, or loans granted to, any single qualifying portfolio
undertaking
• 10% of its capital directly or indirectly in a single real asset

4
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5.1. Governance
5.1.1. Introduction
“Governance provides the structure through which the objectives of the company are set, and the means
of attaining those objectives and monitoring performance are determined.”110 Governance from a
strategic perspective is covered in Section 5.1.2.
“Governance involves a set of relationships between a company’s management, its Board, its shareholders
and other stakeholders.” 111

Illustration of stakeholders in the context of UCIs112
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The relationships between UCIs, their management entities (management companies and/or AIFM), and
other stakeholders are recurring themes throughout this chapter.
Governance in relation to investors, investments, and financial markets is covered in Section 5.1.3.
The impact of the structure and organization of a UCI on its governance is covered in Section 5.1.4.
Governance models in Luxembourg are covered in Section 5.1.5.
In the context of UCIs, a number of regulatory requirements cover:
• The role and responsibilities of governing bodies and senior management
• The qualifications of governing bodies and senior management
• Internal organization
• Delegation
Governance roles in the context of UCIs are covered in Section 5.1.6.
UCIs and management entities are required to comply with rules of conduct. Furthermore, UCIs and their
management entities may voluntarily apply corporate governance principles including general corporate
governance principles, such as the OECD’s Principles of Corporate Governance, as well as principles
specific to UCIs, such as ALFI’s Code of Conduct for Luxembourg Investment Funds. Governance principles
and rules of conduct are covered in Section 5.1.7.
The oversight of UCIs is covered in Section 5.1.8.

110

Preamble to Principles of Corporate Governance, Organisation for Economic Co-operation and Development (OECD), 2004,
as amended.

111

Idem.
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In these illustrations, the UCI is managed by a management company or an AIFM. For a UCI that has not appointed a
management company or AIFM, the illustration would be slightly different – see also Section 1.4.
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In the context of UCIs, there are many types of direct and indirect relationships with stakeholders. They
may be illustrated as follows:

5

5.1.2. Governance from a strategic perspective
The role of the governing body of a management entity or a UCI can also be seen from a strategic
perspective. It may be argued that the governing body is:
• Responsible for establishing and maintaining the vision, mission, and values
• Responsible for determining the strategy
• Responsible for overseeing the implementation of the strategy
• Accountable to unit/shareholders and responsible towards stakeholders

A. Establish and maintain vision, mission and values
A key role of the governing body is to establish and maintain the vision, mission, and values:
• Vision indicates a view of the future
• Mission statement outlines what needs to be done to achieve the envisaged state
• Values are a set of principles and standards that drive decision making

B. Determine the strategy
The vision, mission, and values should be implemented by a strategy, which is approved by the
governing body. This may include:
• Choice of organizational model for the UCI, its management, and service providers. Some of the
organizational model choices are outlined in Section 1.4.
• Drawing up a program of activities: management entities and UCIs that have not appointed a
management entity are required, in the application for authorization, to provide the CSSF with a
program of activities, setting out, inter alia, the organizational structure of the entity, as described
in Section 6.4.1.
• Determining the strategy to meet the investment policy of the UCI

C. Oversee the implementation of the strategy
Overseeing the implementation of the strategy includes, inter alia:
• Implementing the investment policy of the UCI, in compliance with investor disclosures and fund
documentation, and the law
• Maintaining an appropriate governance structure and internal organization (see Section 5.1.6.)
• Complying with applicable values statements, governance principles, and rules of conduct (see
Section 5.1.7.)
• Appointing and overseeing external delegates and other service providers (see Section 5.1.6.B.)
• Complying with contractual obligations

D. Accountable to unit/shareholders and responsible towards stakeholders
UCIs are required to demonstrate accountability to investors, making available:
• Initial disclosures: prospectus, key investor information (KII) document, or issuing document
• Annual/semi-annual reports
• Specific disclosures, inter alia, on:
• Conflicts of interest
• Policy and practice on exercise of voting rights
• Any preferential treatment of certain investors
• Remuneration policy and amounts of remuneration
• Fees and inducements
• Prime brokerage arrangements
The governing body, or governing bodies, are ultimately responsible for these disclosures, and will in
some cases approve them. In many cases, these disclosures will be made public. They are covered in
more detail in Chapter 10.
With respect to UCIs in corporate form, such as investment companies, the governing body will be
responsible for convening shareholder meetings, including the annual general meeting (see Section
10.6.).
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UCIs (except RAIFs) and their management entities are subject to the ongoing supervision of the CSSF.
They are required, inter alia, to:
• Provide the CSSF with updates to any information submitted in their application for authorization,
as outlined in Section 3.4. for UCIs and Section 6.4.1.D. for management entities
• Submit to the CSSF information on their activities on a regular basis, as outlined in Section 3.5. for
UCIs and Section 6.4.21. for management entities
• Promptly provide information requested by the CSSF

5.1.3. Governance in the wider context of UCIs
This section focuses on roles and responsibilities of the UCI and management entity in relation to
stakeholders not covered in the previous sections.

The UCI or its management entity has a direct responsibility to investors, for example in terms of
implementing the investment policy with a view to generating returns, being transparent on costs and
risks involved, acting in the best interests of the UCI and its investors and accountability.
However, it may also have an indirect responsibility to many more investors. Institutional investors,
such as pension funds, funds of funds, and nominee accounts may, in turn, represent thousands of
individuals.

B. Investments
As an investor, the UCI directly or indirectly plays a role in society. The role of the UCI as an investor
will depend on the type of investments. For example:
• An equity UCI, as a shareholder of a listed company, should exercise its voting rights in accordance
with the Law and in line with its policy on the exercise of voting rights, and may exercise influence
on the company in concert with other shareholders
• A fixed income UCI may play an important role in financing public bodies and companies
• Private equity UCIs will generally control non-listed companies, either acting individually or jointly.
In relation to the investee company, the private equity UCI may play roles ranging from incubator
to a pure investor role. The UCI can exert significant influence over the governing body and the
management of a company
• A real estate UCI may invest in assets of significant importance for a community, such as residential
properties, offices or shopping centers
• An infrastructure UCI may play an important role in developing and managing infrastructure in
areas such as the environment, energy, healthcare, urban infrastructure, public and local utility
facilities, telecommunications and transport
UCIs and their management entities are required to define and implement a policy on the exercise of
voting rights in the portfolio of assets of the UCI.

C. Financial Markets
UCIs and management entities are required to respect the integrity of the market. They are covered by
securities laws, such as those on market abuse, and also reporting or clearing obligations in relation to
derivatives. UCIs are also subject to specific investment rules (see Chapter 4).
UCIs and management entities are also required to provide regular information to the competent
authorities, which use such information, inter alia, for the purposes of monitoring systemic risk (see
Section 3.5. for UCIs and Section 6.4.21. for management entities).

5.1.4. The impact of the structure and organization of a UCI on
its governance
The governance model of a UCI is driven by the basic structure of the UCI, and the organization of its
management company and/or AIFM (except in the case of investment companies that have not appointed
a management entity). The basic structures of UCIs are described in more detail in Section 2.3.1. The
possible fund management models are illustrated in Subsection 6.1.E.
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A. Common funds
A common fund (FCP) has no legal personality and must be managed by an authorized management
company.
A common fund is controlled by the management company, and ultimately the governing body of the
management company is in charge of the governance of the common fund, under the oversight of the
depositary on certain matters, except in very specific circumstances.
Unitholders of a common fund generally have no control over the fund. There is no requirement to
hold unitholder’s meetings.

B. Investment companies
An investment company (SICAV or SICAF) has a legal personality. An investment company is controlled
by its governing body (generally a Board of Directors). The shareholders of an investment company
have ultimate control over the fund. The governing body of the investment company is required to
convene annual shareholders’ meetings.
An investment company may either:
• Appoint an authorized management entity (a management company or AIFM)
• Manage itself (so called self-managed UCITS or internally managed AIF). In this case, the governing
body of the UCI plays the role of the management entity
Where investment companies delegate management to a management entity, at least two governing
bodies are involved:
• The governing body of the UCI
• The governing body of the management company or AIFM
Where multiple governing bodies are involved, a clear governance model is required to ensure that
there are no overlaps or gaps. Cross-border management creates an additional level of complexity.

C. Management companies managing AIF
Under the AIFM Directive, management companies can manage AIF in the following ways:
• Manage the AIF itself, where the management company also has an AIFM authorization (see
Subsection 6.1.C.), or where the AIF under management fall below the de minimis thresholds (see
Subsection 6.2.2.D.)
• Designate an authorized AIFM, in the case of a management company that is not authorized as an
AIFM
The models are illustrated in Subsection 6.1.E.
Where the management company of a common fund in turn appoints an AIFM, two Boards are
involved:
• The governing body of the management company
• The governing body of the AIFM
In this case, the governing body of the management company of a common fund plays a role
comparable to that of the governing body of an investment company.
Where an investment company delegates management to a management entity, which in turn appoints
an AIFM, three Boards are involved:
• The governing body of the UCI
• The governing body of the management company
• The governing body of the AIFM

D. Role of the management entity
The management company or AIFM is generally responsible for the key functions of:
• Portfolio management
• Risk management (see also Chapter 7)
• Administration (see also Chapter 8)
• Marketing/Distribution (see also Chapter 12)
• In the case of AIFM, activities related to the assets of AIF113
113

See Section 6.2.
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The entity is permitted to delegate some of its functions. Section 5.1.6.B. covers delegation from a
governance perspective.
Responsibility for the appointment and oversight of other service providers, such as the depositary,
the auditor, and, where applicable, the management entity, also depends on the basic structure. In
general responsibility for the appointment and oversight of other service providers lies with:
• In the case of a common fund, the management company
• In the case of an investment company, the governing body of the UCI
The responsibilities of governing bodies on the appointment of delegates and service providers are
illustrated in Subsection 6.1.F.

E. The organization of the UCI

It is good practice for Board Members to ensure that the UCI formalizes and maintains illustrations of
its relationship with the management entity or asset management group/sponsor/initiator, covering,
inter alia:
• The relationship between the UCI, the management entity, and investors
• The internal organization of the management entity
• The relationship with group entities and third parties, covering, inter alia, responsibility for the due
diligence, appointment, and ongoing monitoring of:
• Delegates, such as portfolio managers, distributor and administrator (see also Subsection
5.1.6.B.)
• Other service providers, such as depositary, auditor and legal advisers
• The holding and investment structures of the UCI
The following diagrams illustrate two typical Luxembourg UCI structures:
• Internally-managed AIF – a Specialized Investment Fund (SIF)
• Super management company with multiple UCIs
Internally-managed AIF – a Specialized Investment Fund (SIF)
Investors

Compartment 1

Administrator
and transfer agent

Portfolio management
(supervision)

Compliance
Compartment 2

Depositary

Prime broker

Internal audit
Valuation

Paying agent(s)
Auditor

Portfolio manager 1
Portfolio manager 2

Investments

Delegates

Distributors

Risk management

Underlying
Asset 1

Service providers

SIF investment company
Board of Directors

Initiator

Lawyers
Investment adviser 2

Underlying
Asset 2
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Super ManCo with multiple UCIs
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asset (directly held)
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BOD

Holding company
(SPV)
Underlying PE/RE
asset (indirectly held)

Auditor 1

Auditor 2

Depositary 1
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External service providers
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5.1.5. Governance models in Luxembourg
Luxembourg companies have the choice between two possible governance models:
• One tier
• Two tier
In a one tier governance model, the governing body (generally, the Board of Directors) plays the dual roles
of ultimate decision-making body and the supervisory function.
In practice, day-to-day decisions are generally made by senior management.
In a two tier governance model, these roles are separated. The Management Board has the power to
execute all activities necessary to achieve the company’s objectives. The Supervisory Board, on the
other hand, is in charge of the supervision of the company and cannot play a role in the day-to-day
management of the company.
The following table illustrates how these two roles or governing bodies may typically be implemented in a
one tier and two tier governance structure:
Typical implementation of roles of governing in one tier and two tier governance models
One tier

Two tier

Ultimate decisionmaking body

Board of Directors

Management Board

Supervisory function

Members of the Board of Directors
responsible for the supervision of
senior management

Supervisory Board

The one tier governance model is the most common in Luxembourg.
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5.1.6. Governance roles in the context of UCIs
Governance is primarily the responsibility of the management company’s governing body (in the case
of common funds) or the UCI’s governing body (in the case of investment companies), as described in
Section 5.1.4.
The governance structure of a UCI or its management entity may be considered to be composed of:
• Board of Directors
• Senior management
• Internal organization
A key role of the governing body is overseeing internal and external delegates.

The governing body is generally a Board of Directors, but may also be the Board of Managers,
depending, as the case may be, on the corporate form of the UCI and of the management company.
Directors can be categorized as:
• Related to the promoter, initiator or sponsor
• Related to the UCI’s management company, related parties or service providers
• Independent
In practice, the governing body must have at least three members.
Luxembourg UCIs increasingly appoint independent directors, inter alia, in order to enhance the
level of independence, experience, and objectivity in the decision-making process.
Both the 2010 and SIF Laws require that Directors114 be of sufficiently good repute and be sufficiently
experienced in relation to the type of business carried out by the UCI.
The Board should have good professional standing and appropriate experience and use best
efforts to ensure that it is collectively competent to fulfill its responsibilities:
• The composition of the Board, as well as any Board committees (discussed later in this
section), should be balanced so it can make well-informed decisions. Members of the Board
should therefore have appropriate experience, with complementary knowledge and skills
relative to the size, complexity, and activities of the UCI
• The Board should ensure that it keeps abreast of relevant laws and regulations and that it
remains vigilant about evolving risks and market developments
• The Board may call upon expert assistance
• The members of the Board are expected to (i) understand the activities of the UCI, (ii) analyze
and critically review the diverse aspects of the business (e.g., shareholder representation,
portfolio and risk management, UCI asset classes and geographical scope, legal, compliance,
oversight of delegates and service providers, risks of malpractices), and (iii) devote sufficient
time to their role. The CSSF will expect the members of the Board to justify their capacity to
perform their role

114

“Directors” means, in the case of public limited companies and in the case of cooperatives in the form of a public limited
company, the members of the Board of Directors, in the case of partnerships, the managers or general partner, in the
case of private limited liability companies, the manager(s), and in the case of common funds, the members of the Board of
Directors or the managers of the management company.
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The governing body is responsible for managing the business of the UCI in good faith, with reasonable
care, in a competent, prudent, and active manner for the benefit of the UCI and its shareholders or
unitholders.
The tasks of the governing body include, inter alia:
• Ensuring that the UCI is managed in accordance with its strategy and objectives (investment
strategy, realization of objectives in compliance with the applicable law, regulations, CSSF Circulars,
and prospectus)
• Convening annual and extraordinary general meetings
• Preparing management reports and financial statements
The roles of the governing body of a UCI or a management entity are laid down in regulations in
relation, inter alia, to:
• Compliance with regulatory requirements
• Oversight
• Internal controls
• Risk management
• Conflicts of interest
• Remuneration
The roles and qualifications of a governing body of the management entity of a UCI, or of a UCI that
has not appointed a management entity, are covered in more detail in Section 6.4.6.
The Board may create dedicated committees (e.g., audit, investment, valuation, remuneration) for the
fulfilment of its duties; this does not diminish in any way the Board’s collective responsibility.
UCIs and their management entities can be configured in many different ways to deal with the
specificities of different asset classes, geographies, frequently or infrequently traded assets, and
the trend towards investor influence in the oversight of a UCI.
In these different configurations, there can be a range of governance and oversight bodies
alongside the Boards, which, together, form the fabric of the governance structure.
The key oversight bodies of UCIs and their management entities may include a combination of the
following:
• Board of UCI
• Board of management company
• Board of AIFM
• Board committees:
• Investment committee (dedicated or not to a specific asset class)
• Corporate governance committee
• Appointment committee
• Valuation committee
• Audit committee
• Remuneration committee
• Shareholder/Unitholder/Investor Advisory Committee (with or without decision powers)
• Senior management
• Internal control functions:
• Risk management
• Compliance
• Internal audit
• Boards of delegate portfolio manager, risk manager, other delegates, advisers, and service
providers
• Boards of holding and investment structures
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B. Internal and external delegation
In practice, the governing body generally delegates, wholly or partially, the performance of certain:
• Management activities to conducting officers (also known as senior management)
• Activities to service providers
Delegation must always be reasonable, justified, in the interest of the UCI and its shareholders or
unitholders, and under the supervision of the governing body. The governing body retains overall
responsibility, including responsibility for performing due diligence on the delegate, making the
decision to delegate, and monitoring the delegate.
Delegation of functions by the governing body
External delegation

Conducting officers (also known as
Service providers (e.g., portfolio
senior management), who can be
manager, administrator, distributor – see
Directors, managers, or officers who are Section 6.1.F.)
external to the governing body

Key requirements
for delegation

Senior management must:
• Be appropriately qualified
• Have sufficient resources available

The management entity and/or
governing body of a UCI must:
• Justify the delegation with objective
reasons
• Perform initial and ongoing due
diligence on service providers to
ensure that they are qualified and
capable
• Monitor the performance of delegated
activities
• Be able to withdraw the mandate at
any time

Sub-delegation by
delegate

Conducting officers delegate to heads
of departments who delegate to
employees

In general, delegates can delegate
to sub-service providers, under the
same conditions as those applicable to
delegation

Formalization

Internal organizational structure and
reporting lines, allocation of tasks,
definitions of roles and responsibilities,
procedures manual, and employment
contract

CSSF approval is required
Written contract
Service level agreements covering
information exchange

Liability

Delegation does not change the liability of the governing body. Formalization,
however, permits the governing body to hold delegates responsible for the
delegated tasks

Information to be
provided to CSSF

Information must be provided to the
CSSF on all key function holders

and monitor its activity

CSSF must be informed of delegation
and sub-delegation

The CSSF must be informed of any material changes to the conditions for initial
organization, before implementation

Governing bodies should perform an initial due diligence before any delegation, and ensure
ongoing monitoring of the activities once delegated. This ongoing monitoring does not only
include access to the data documenting the delegate’s activities for and on behalf of the
governing bodies, but also receipt of documents such as activity reports, KPIs, controls reports,
extract/attestation on the establishment and implementation of procedures, and visits to the
external service providers.
Delegation to external entities is covered in more detail in Section 6.4.15.
Delegation is subject to specific conditions under the AIFM Directive. It is possible for the AIFM to
delegate certain aspects of the activities to third parties, but not to the extent that the delegation
results in the AIFM becoming a “letter box entity”. In practice, governing bodies in UCI structures
have to meet regulatory and tax substance requirements (Board, senior management, control,
professionals) at all levels (manager, fund, holding, and investment structures).
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C. Senior management
Senior management (i.e., the conducting officers), and the supervisory function (if any), have
responsibility for ensuring compliance with legal and regulatory obligations. This role includes, inter
alia:
• Ensuring and regularly verifying effective implementation and compliance with the general
investment policy, investment strategies, and risk limits, even if the risk management function is
delegated
• Overseeing the approval of investment strategies
• Approving and regularly reviewing the internal procedures for undertaking investment decisions so
as to ensure that they are consistent with the approved investment strategies
• Approving and regularly reviewing the risk management policy and its implementation
• Assessing and regularly reviewing the effectiveness of policies, arrangements, and procedures
put in place to comply with the requirements of the Law, and taking any appropriate corrective
measures
• Ensuring that there is a permanent and effective compliance function, even if this function is
delegated
• Reviewing on a regular basis (at least once a year) reports on compliance matters, internal audit,
and risk management, and any remedial measures taken
• Ensuring that proper valuation policies and procedures are implemented in line with the regulatory
requirements
• Applying the remuneration policy
CSSF Circular 12/546 states that the number of conducting officers must be at least two
in order to guarantee, inter alia, the separation in the oversight of risk management and of
portfolio management.
We expect that over the coming months the CSSF will issue further guidance on all matters
pertaining to the organization of Luxembourg management companies and self-managed
investment companies, including, inter alia, substance, anti-money laundering and counter
terrorist financing, risk management and delegation.
The conducting officers may exercise more than one mandate if it is clearly demonstrated to
the CSSF that multiple mandates does not impact their ability to exercise their duties.
The conducting officers may cooperate closely and act collectively as a Board of Management
(see Section 6.4.7.C.).
The management entity should ensure that senior management and the supervisory function are
responsible for:
• Complying with the management entity’s obligations under the Law such as the 2010 Law and/or
the AIFM Law
• Assessing and periodically reviewing the effectiveness of policies, arrangements, and procedures
put in place to comply with the management entity’s obligations under the Law
• Receiving on a frequent basis, and at least annually, written reports on matters of compliance,
internal audit, and risk management indicating in particular whether appropriate remedial
measures have been taken in the event of any deficiencies
The roles and qualifications of senior management of the management entity of a UCI, or of a UCI that
has not appointed a management entity, are covered in more detail in Section 6.4.7.
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D. Internal organization
Management companies and AIFM are required to comply with general organizational requirements
including the following:
• Establish, implement, and maintain decision-making procedures and an organizational structure
that specifies reporting lines and allocates functions and responsibilities clearly and in a
documented manner
• Ensure that the risk management function is functionally and hierarchically separate from the
portfolio management function and that any internal valuation function is functionally independent
from the portfolio management function
• Ensure that the staff are aware of the procedures to be followed for the proper discharge of their
responsibilities

• Establish, implement, and maintain effective internal reporting and communication of information
at all relevant levels of the management entity and effective information flows with any third party
involved
• Monitor and, on a regular basis, evaluate the adequacy and effectiveness of their systems, internal
control mechanisms, and arrangements, and take appropriate measures to address any deficiencies
The principle of proportionality applies: management companies and AIFM should take into account
the nature, scale and complexity of their businesses, and the nature and range of services and
activities undertaken.
The general organizational requirements applicable to management entities are covered in more detail
in Section 6.4.5.
UCITS management companies and external AIFMs insofar as they are providing the investment
services of individual portfolio management or non-core services and only in connection with the
provision of these services will also have to comply with the European Securities and Markets Authority
Guidelines for the assessment of knowledge and competence of investment firms’ personnel. The ESMA
Guidelines have been published on 3 January 2017 and came into effect on 3 January 2018.
In particular, staff giving information about investment products, investment services, and ancillary
services should:
• Understand the key characteristics, risk, and features of those investment products available
through the firm, including any general tax implications and costs to be incurred by the client in the
context of transactions
• Understand the total amount of costs and charges to be incurred by the client in the context of
transactions in an investment product, or investment services or ancillary services
• Understand the characteristics and scope of investment services or ancillary services
• Understand how financial markets function and how they affect the value and pricing of investment
products on which they provide information to clients
• Understand the impact of economic figures, national/regional/global events on markets and on the
value of investment products on which they provide information
• Understand issues relating to market abuse and anti-money laundering
• Assess data relevant to the investment products on which they provide information to clients such
as the Key Investor Information Documents, prospectuses, financial statements, or financial data
• Understand specific market structures for the investment products on which they provide
information to clients and, where relevant, their trading venues or the existence of any secondary
markets
• Have a basic knowledge of valuation principles for the type of investment products in relation to
which the information is provided
• Understand the difference between past performance and future performance scenarios as well as
the limits of predictive forecasting
In addition to the above, according to the ESMA Guidelines, staff giving investment advice shall comply,
inter alia, with the following criteria:
• Fulfil the obligations required by firms in relation to the suitability requirements including the
obligations set out in the ESMA Guidelines on certain aspects of the MiFID suitability requirements
• Understand how the type of investment product provided by the firm may not be suitable for the
client, having assessed the relevant information provided by the client against potential changes
that may have occurred since the relevant information was gathered
• Understand the fundamentals of managing a portfolio, including being able to understand the
implications of diversification regarding individual investment alternatives
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5.1.7. Governance principles in the context of UCIs
Management entities and UCIs that have not appointed a management entity are required to comply with
rules of conduct, requiring them, inter alia, to:
• Act honestly, fairly, and with due skill, care, and diligence in conducting their activities
• Act in the best interests of the UCIs or the investors of the UCIs they manage and the integrity of the
market
• Have and employ effectively the resources and procedures that are necessary for the proper
performance of their business activities
• Take all reasonable steps to (i) avoid conflicts of interest and, when they cannot be avoided, identify,
manage, monitor, and, where applicable, disclose those conflicts of interest in order to prevent them
from adversely affecting the interests of the UCIs and their investors and (ii) to ensure that the
investors of the UCIs they manage are fairly treated
• Comply with all regulatory requirements applicable to the conduct of their business activities so as to
promote the best interests of the UCIs or the investors of the UCIs they manage and the integrity of
the market
• Treat all UCI investors fairly
The rules of conduct applicable to management entities and UCIs that have not appointed a management
entity are covered in detail in Section 6.4.14.
In addition, there are a number of governance principles that may be applied in the context of UCIs.
General governance principles include the OECD’s Principles of Corporate Governance, the Luxembourg
Stock Exchange’s Ten Principles of Corporate Governance, and INREV’s The Principles of Corporate
Governance.
UCIs may also apply principles specific to UCIs. A key reference governance code in the context of
Luxembourg UCIs is the Association of the Luxembourg Fund Industry’s (ALFI) Code of Conduct for
Luxembourg Investment Funds updated in 2013. The objective of the Code of Conduct is to provide
Boards of Directors with a framework of high-level principles and best practice recommendations for the
governance of Luxembourg investment funds and of management companies, where appropriate.
ALFI recommends that the Code of Conduct be applied by all UCIs – listed and unlisted – and to
management companies in order to have a uniform and consistent approach in the marketplace.
Under the Code of Conduct, the Boards of Luxembourg funds should:
I. Ensure that high standards of corporate governance are applied at all times
II. Have good professional standing and appropriate experience and ensure that it is collectively
competent to fulfill its responsibilities
III. Act fairly and independently in the best interests of the investors
IV. Act with due care and diligence in the performance of its duties
V. Ensure compliance with all applicable laws, regulations, and with the fund’s constitutional
documents
VI. Ensure that investors are properly informed, are fairly and equitably treated, and receive the
benefits and services to which they are entitled
VII. Ensure that an effective risk management process and appropriate internal controls are in place
VIII. Identify and manage fairly and effectively, to the best of its ability, any actual, potential, or
apparent conflict of interest and ensure appropriate disclosure
IX. Ensure that shareholder rights are exercised in a considered way and in the best interests of the
fund
X. Ensure that the remuneration of the Board members is reasonable and fair and adequately
disclosed
ALFI and the Institut Luxembourgeois des Administrateurs (ILA) have developed guidance materials on
topics included in the Code of Conduct, covering matters such as board member independence, board
evaluations, board member time capacity, board member letter of appointment, board reports and
conflicts of interest.
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The Accounting Directive115 published in June 2013, requires that Public Interest Entities (“PIEs”) include
a corporate governance statement in their management report. That statement must be included as a
specific section of the management report and must contain, inter alia, the following information:
• A reference to the following, where applicable:
• The corporate governance code to which the undertaking is subject
• The corporate governance code that the undertaking may have voluntarily decided to apply
• All relevant information about the corporate governance practices applied over and above the
requirements of national law
• Where an undertaking, in accordance with national law, departs from a corporate governance code
referred above, an explanation by the undertaking as to which parts of the corporate governance code
it departs from and the reasons for doing so; where the undertaking has decided not to refer to any
provisions of a corporate governance code referred above, it shall explain its reasons for not doing so

• The composition and operation of the administrative, management, and supervisory bodies and their
committees
The financial reports of UCIs are covered in Section 10.5. and listed UCIs are covered in Chapter 13.

5.1.8. The oversight of UCIs

Governance and liability

• A description of the main features of the undertaking’s internal control and risk management systems
in relation to the financial reporting process

The governing body plays a key role in the oversight of UCIs. Other entities playing important roles in the
ongoing oversight of UCIs include:
• The management company, and delegates thereof: the senior management and control functions play
key roles, but also all heads of units and each member of staff plays a role (see Chapter 6)
• The depositary in the context of its oversight duties (see Chapter 9)
• The auditor (see Section 10.5.10.)
• The supervisory authorities (see Section 3.5.)

115

Directive 2013/34/EU of 26 June 2013 on the annual financial statements, consolidated financial statements and related
reports of certain types of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council
and repealing Council Directives 78/660/EEC and 83/349/EEC.
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5.2. Criminal and civil liability
This section provides a brief overview of criminal and civil liability of entities and individuals in the context
of Luxembourg UCIs.
Directive 2014/91/EU of 23 July 2014 on UCITS as regards depositary functions, remuneration policies
and sanctions (the “UCITS V Directive”) was published in the Official Journal of the European Union on 28
August 2014. On 12 May 2016, the Luxembourg law of 10 May 2016 (the “UCITS V Law”) transposing
the UCITS V Directive was published in the Luxembourg Mémorial A (Mémorial A 88 of 12 May 2016).
One of the areas of focus of the UCITS V Directive is the harmonization of the administrative sanctions.
Article 148 paragraph 4 of the 2010 Law, as amended stipulates that the CSSF may impose the following
penalties and other administrative measures:
• A public statement that identifies the person responsible and the nature of the violation of the law
• An order requiring the person responsible to cease the conduct and to desist from the repetition of
that conduct
• In the case of a UCI or a management company, suspension or withdrawal of the authorization of the
UCI or the management company
• A temporary or, for repeated serious violations of the law, a permanent ban against a member
of the management body of the management company or the UCI or against any other natural
person employed by the management company or the UCI who is held responsible, from exercising
management functions in those or in such entities
• In the case of a legal person, a maximum fine of EUR 5 million or a maximum amount of 10% of the
total annual turnover of the legal person according to the last available accounts approved by the
management body
• In case of a natural person a maximum fine of EUR 5 million
Article 149 of the 2010 Law, as amended, further provides that the CSSF shall publish on its website
any decision against which there is no appeal imposing an administrative sanction or measure for
infringements of the provisions of the 2010 Law without undue delay after the person on whom the
sanction or measure was imposed has been informed of that decision. The publication shall include at
least information on the type and nature of the infringement and the identity of the persons responsible.
This obligation does not apply to decisions imposing measures that are of an investigatory nature.
The Law of 23 July 2016 on the audit profession (the “audit profession law”) transposing European
Directive 2014/56/EU and implementing European Regulation 537/2014 deals with sanctions regime
that is notably applicable to individual PIE audit committee members, directors, managvement, and the
PIEs themselves in the event of non-compliance with the audit profession law and EU regulation.
In Luxembourg, the CSSF has the power to take and/or impose at least the following administrative
measures and sanctions for breaches of the provisions of the audit profession law and, where applicable,
of the EU Regulation:
a) Towards the PIE itself, an administrative fine of a maximum of EUR 1 million or a maximum of 5%
of the total annual net turnover of the company as reflected in the latest accounts approved by the
management board or supervisory board
b) Towards individuals, an administrative fine of up to EUR 500,000
c) As an alternative to a) and b), an administrative fine of an amount equal to at least twice the benefit
derived from the infringement, if it can be determined, even if that amount exceeds the maximum
amounts referred to in points a) and b)
d) A temporary prohibition, of up to three years duration, banning a member of an administrative or
management body and a member of an audit committee of a PIE from exercising functions in audit
firms or PIEs
The sanctions and administrative measures taken by the CSSF may be appealed pursuant to Article 46 of
the audit profession Law. The application of the penalty or administrative measure is suspended during
the period for appeal and for the duration of the procedure.
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5.2.1. Criminal liability
Both legal entities (including Luxembourg UCIs set up as investment companies and management
companies) and individuals (including the directors and managers of such legal entities) can be held
criminally liable for misdemeanors (minor offences) and crimes (serious offences).
While the criminal liability of directors and managers of Luxembourg UCIs as individual physical persons
has always existed, criminal liability of UCIs as corporate entities was only implemented in Luxembourg
law in 2010.

5.2.1.1. Criminal liability of directors and managers
Luxembourg law subjects all individuals holding a “de jure” or “de facto” management function with
respect to a management company or investment company to criminal liability.

Under Articles 1500-1 and 1500-2 of the law dated 10 August 1915 on commercial companies as
amended from time to time (the “1915 Law”), directors and/or managers can be fined from EUR 500 to
EUR 25,000 if, for example:
• They fail to include information on, inter alia, the capital, denomination, registered office, corporate
object, share classes, in the documentation published on the RCS or filed in accordance with the
2002 Law, in subscription forms, prospectuses, circulars, announcements and notices published in
newspapers
• They fail to publish the report on payments to governments
• They fail to submit to the general meeting, within six months from the end of the financial year, the
annual accounts, the consolidated accounts, the management report, and a certificate from the person
entrusted with the audit or fail to publish these documents in violation of Articles 461-8, 710-23, 8134 and 1770-1 of the 1915 Law and Article 79 of the law dated 19 December 2002 on the companies
and trade register and the accounting and annual accounts of undertakings, as amended
• They fail to disclose and publish any modification relating to the shareholder structure
• They publicly offer for subscription, directly or indirectly through intermediaries, shares or bonds of a
S.à r.l.
• They fail to publish the non-financial statement or the corporate governance statement referred to in
Article 1720-1 of the 1915 Law and articles 68bis and 68ter of the 2002 Law
• They fail to file a management report containing information on the acquisition of own shares
In addition to the above, directors, commissaires or liquidators who have failed to convene the general
meeting within six months of the financial period end, within three weeks of being requested to do so, and
those entrusted with the management of Luxembourg branches failing to carry out publications required
by Articles 1300-5 to 1300-7, 1300-9 and 1300-10 of the 1915 Law, can also be fined from EUR 500 to
EUR 25,000.
According to articles 1500-4 and 1500-5 of the 1915 Law, directors and/or managers can be sentenced
one month to two years in prison and/or fined EUR 5,000 to EUR 125,000 if they:
• By fraudulent means, cause or attempt to cause the price of the company’s or UCI’s shares, bonds, or
other securities to rise or fall
• Fraudulently provide incorrect information in the statement of bonds outstanding referred to in Article
470-12 of the 1915 Law
• Fail, with fraudulent intent, to publish the annual accounts, the consolidated accounts, the
management report, or the certificate of the person entrusted with the audit, as provided for by
Articles 461-8, 813-4 and 1770-1 of the 1915 Law and Article 79 of the 2002 Law
The directors and/or managers can be jailed for five to ten years and fined EUR 5,000 to EUR 250,000
if they commit forgery, with fraudulent intent or the intent to cause damage, on the balance sheets or
profit and loss statements of the UCI prescribed by law or the articles, by the various means mentioned in
Article 1500-8 of the 1915 Law.
Moreover, the de jure and de facto managers can be sanctioned by a prison term of one to five years and/
or a fine of EUR 500 to EUR 25,000 if they in bad faith:
• Used the UCI’s assets or credit, knowing such use was contrary to the UCI’s interests, for personal gain
or for the benefit of another UCI or undertaking in which the manager has a direct or indirect stake
• Used their power or votes, knowing such use was contrary to the UCI’s interests, for personal gain, or
for the benefit of another UCI or undertaking in which the manager has a direct or indirect stake
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The criminal liability of physical persons prevents individuals from hiding behind a “corporate veil”.

5

A shareholder, creditor, or any third party who is aware of a criminal offence and has suffered a loss
may file a criminal complaint with an investigating judge (juge d’instruction) and start a civil action for
damages. A complaint may also be filed with the police or the public prosecutor’s office. If a civil action is
not started at the same time, the public prosecutor will assess whether to appoint an investigating judge
to conduct an independent criminal investigation.
Finally, delegation by the governing body of a Luxembourg management company or investment
company to conducting officers and the chain of sub-delegation increases the number of individuals who
can potentially incur the criminal liability of a management company or investment company, and who
can be held liable as physical persons.

5.2.1.2. Criminal liability of Luxembourg legal entities
Any Luxembourg legal entity can be held criminally liable for misdemeanors and crimes, and may
therefore be subject to the same criminal penalties as physical persons. Therefore, investment companies
and management companies may be held criminally liable. Furthermore, criminal proceedings may also
be brought against a foreign entity that has breached Luxembourg criminal law.
In order for a legal entity to be held criminally liable in Luxembourg, the misdemeanor or crime must meet
all the following conditions:
• Be the result of one or more of the actions/omissions of the “de jure” or “de facto“ directors or
managers
• Have been committed both:
• In the name of the company
• For the benefit of the company (such benefit not necessarily being of financial nature)
Under Luxembourg law, the disappearance of the legal personality (e.g., through a dissolution or merger)
results in the end of any pending criminal proceedings but does not remove the obligation of such legal
entity to execute any penalty it was sentenced to prior to dissolution or merger. Public prosecution and
investigating judges may also delay or prohibit dissolution or any transaction that could lead to it.

5.2.1.3. Punishable misdemeanors and crimes, and applicable penalties
Legal entities and physical persons may be held criminally responsible for all types of misdemeanors and
crimes covered by the Luxembourg criminal code, as well as for those covered by specific laws, such as
the 2010 Law, the SIF Law, the RAIF Law, and the AIFM Law.
The most serious types of “general” crimes for which they may be held criminally liable include money
laundering and concealment, acts of terrorism and financing of terrorism, misappropriation of public
funds, embezzlement, active and passive corruption, and private corruption.
In addition, the 2010 Law and the SIF Law provide for specific offences including, inter alia:
• Where a person makes use of designations or descriptions giving the impression that the activities are
subject to the 2010 Law or SIF Law without having obtained the relevant authorization from the CSSF
• Where a person carries out, or directs the carrying out of, operations involving receipt of funds from
investors if the relevant UCI is not duly authorized
• Where a person has made loans or advances on units of a common fund using assets of the common
fund, or has by any means at the expense of the common fund made payments in order to pay up
units, or acknowledged payments to have been made that have not actually been so made
• When the assets of the UCI fall below the minimum thresholds required by Law (see Sections 2.5. and
3.10.1.) and:
• In the case of a common fund, the CSSF is not informed without delay
• In the case of an investment company, a general meeting is not convened
• Where the issuance and redemption price of the shares or units of the UCI is not determined at the
required specified intervals, where the share or unit issuance and redemption price is not determined,
or the net asset value (NAV) is not calculated in accordance with the requirements of the law, or
where, in the case of 2010 Law UCIs, such price is not made public (see also Sections 10.1.1. and
8.6.)
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While the main sanctions applicable to physical persons are fines (up to EUR 50,000116) and imprisonment
(up to two years117), the main penalties for legal entities are fines (up to EUR 750,000118 for crimes
and twice the amount of the fine applicable to individuals under the relevant law for misdemeanors)
and dissolution (where the entity was created for the sole purpose of committing the crime). Additional
penalties for legal entities also include, for example, the seizure of assets.
The AIFM Law subjects AIFM, and their governing bodies or management, to administrative penalties for
sanctionable behaviors as follows:

obligations of the AIFM Law
and the relevant implementing
measures
• Refusing to provide accounting
documents or other requested
information
• Providing documents or other
information that proves to be
incomplete, inaccurate, or false
• Contravening the rules
governing the publication of
balance sheets and accounts

• Preventing the CSSF from

exercising its powers of
supervision, inspection, and
investigation
• Failing to act in response to
orders of the CSSF
• Behaving in a manner that risks
jeopardizing the sound and
prudent management of the
institution concerned

Possible penalties
• Warning
• Reprimand
• Fine of between EUR 250 and
EUR 250,000

Disclosure
The CSSF may publicly disclose
the penalties imposed, unless
such disclosure would seriously
jeopardize the financial markets or
cause disproportionate damage to
the parties involved
Governance and liability

Sanctionable behavior
• Failing to comply with the

• Temporary or definitive

prohibition on carrying out
operations or activities, as well
as any other restrictions on the
activity of the person or entity
• Temporary or definitive
prohibition on acting as
directors, managers, or
conducting persons of entities
subject to the supervision of the
CSSF

When imposing a penalty, the CSSF is required to take into account the nature, duration, and the severity
of the infringement, the conduct and past record of the natural or legal person to be sanctioned, the
damage caused to third parties, and the potential benefits or gain and/or those effectively deriving from
the infringement.
Article 51 of the RAIF Law provides that a penalty of imprisonment of one month to one year and a fine of
EUR 500 to EUR 25,000 or either of one of those penalties shall be imposed upon:
a) Any person who has issued or redeemed or caused to be issued or redeemed units of a common fund
in the cases referred to in articles 10, paragraph 2 and 19, paragraph 3 of the RAIF Law
b) Any person who has issued or redeemed units of a common fund at a price other than that obtained by
application of the criteria provided for in article 10, paragraph 1 of the RAIF Law
c) Any person who, as director, manager, or auditor of the management company or the depositary, has
made loans or advances on units of the common fund using assets of the said fund or who has by any
means at the expense of the common fund made payments in order to pay up units or acknowledged
payments to have been made that have not actually been made

116

This maximum amount of fine may be increased up to EUR125,000 in case of fraudulent intention.

117

This may be increased up to ten years in case of fraudulent bankruptcy.

118

This amount may be increased up to five times if the crime is made against the State or in case of money laundering,
terrorist financing or any other case listed in Article 37 of the Luxembourg Criminal Code.
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5.2.2. Civil liability
The civil liability of the governing or managing body of a UCI and its members is mainly established by
Luxembourg corporate and contractual laws. Neither the 2010 Law, the SIF Law, the RAIF Law nor the
AIFM Law regulate the civil liability of the governing or managing body of a UCI, or its members. The civil
liability of a management company of a common fund is mainly established by the Luxembourg Civil Code.

5.2.2.1. Civil liability of directors and managers of Luxembourg investment
companies
UCI are subject to specific laws, however, when these specific laws do not foresee a ruling, then for
corporate forms, reference is made to the 1915 Law.
The main duty of the directors and/or managers is to act in the UCI’s best interest, which means that they
must place the company’s interests before their own when taking decisions. All managerial decisions
must be to the company’s benefit. In defining corporate strategy, the directors and/or managers shall
act as a reasonably prudent person (bon père de famille). Above all, when taking decisions, the directors/
managers must respect the duties imposed by the 1915 Law and by the company’s articles of association.
Directors and/or managers can incur civil liability on the basis of article 441-9 of the 1915 Law for a
public limited liability company (société anonyme), article 710-16 of the 1915 Law for a private limited
liability company (société à responsabilité limitéee), or articles 1382 and 1383 of the Luxembourg Civil
Code. Pursuant to articles 441-9 and 710-16 of the 1915 Law, a director and/or a manager can be held
civilly liable to the company or its shareholders for negligence or misconduct committed during his or her
term of office.
Moreover, directors and/or managers can also incur civil liability if they violate the 1915 Law or the
company’s articles of association and thereby cause damage to a third party. In this case, the company or
any third party can hold the director and/or manager liable on the basis of articles 1382 and 1383 of the
Luxembourg Civil Code, provided the director and/or manager’s act or omission caused direct, personal
harm to the applicant.
The 1915 Law provides that the directors/managers shall be jointly and severally liable to both the
company and any third parties for damage resulting from a violation of the 1915 Law or the company’s
articles of association. They shall be released from liability if they were not a party to the violation in
question, provided no misconduct can be attributed to them and they reported the violation at the first
general meeting held after they gained knowledge thereof.

Liability to the shareholders under Article 441-9 of the 1915 Law
Managers119 and/or directors are liable not only for fraud but also for any misconduct in the management
of the company’s affairs.
Pursuant to applicable case law, misconduct does not imply a wrongful act on the part of the director and/
or manager. Liability may also be incurred for omissions and negligence. Under normal circumstances, a
manager is expected to behave as a reasonably prudent person who, when making a decision, benefits
from the same knowledge and information as any other manager in the same circumstances. If a manager
takes a decision on the basis of information that appears to be sufficient and trustworthy and that does
not indicate that the decision, although it may entail a risk, is contrary to the UCI’s interests, it should not
be possible to hold the manager liable.
According to the majority view in the case law and literature, the general meeting of shareholders has
the power to take legal action against a manager in connection with wrongful acts committed by that
manager in the performance of his or her official duties.
Creditors of a company may, under certain circumstances, bring an action on behalf of the UCI if the
latter fails to do so and if such failure harms their interests.120 Since in this case the creditors are merely
exercising a right on behalf of the debtor (the company), any proceeds from the action must be returned
to the company.
A director and/or manager who is found liable must indemnify the company for any damage suffered,
including indirect damage. It is however important to note that only reasonably foreseeable damage need
be indemnified. Only in the case of fraud can a manager also be held liable for unforeseeable damage.

119

Article 710-16 of the 1915 Law refers to article 441-9 of the 1915 Law.

120

Article 1166 of the Luxembourg Civil Code.
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Directors and/or managers may not be held liable to the company for acts that appear in the company’s
books of account at the time discharge is granted to the board by the annual general meeting. This
discharge is valid for the period covered by the accounts presented to and approved by the meeting,
provided the accounts do not contain any errors, omissions, or false statements of a material fact.

Liability to the Company and third parties under Article 441-9 of the 1915 Law
The second paragraph of article 441-9 of the 1915 Law refers only to a violation of the 1915 Law or of
the company’s articles of association.
Liability can be incurred only as the result of a wrongdoing, which may be either an intentional act or
negligence.

The basis for liability is different, depending on whether proceedings are initiated by the company or by a
third party. An action by the company will be based on contract, while third-party actions will be based on
tort.
In the context of contract-based actions, only reasonably foreseeable damage must be repaired, except in
the case of fraud. For liability in tort, however, damages can be sought for all actual harm caused by the
tortious act.
The directors and/or managers are jointly liable with respect to any action brought under Article 441-9
of the 1915 Law. In order to avoid joint liability, the director and/or manager must be able to prove that
she/he did not take part in the violation of the 1915 Law or the company’s articles of association, that no
misconduct can be attributed to her/him, and that she/he reported the breach to the first general meeting
of shareholders held after gaining knowledge thereof.
A discharge by the general meeting of shareholders extinguishes liability to the company, as is the case
under Article 441-9 of the 1915 Law. It is important to note that proceedings initiated by third parties are
not affected by this discharge.

Liability to the Company and third parties under Articles 1382 and 1383 of the
Civil Code
The directors and/or managers may also be held liable in accordance with the general rules of civil
liability121 for cases not covered by Article 441-9 of the 1915 Law.
Under these provisions, liability can be incurred only as the result of a wrongdoing (an act, omission, or
negligence) that caused damage to the company or a third party having dealings with the company. In
this case, an action may be initiated by the company or the third party, provided the damage suffered
does not result from managerial misconduct or a violation of the 1915 Law or the company’s articles of
association.
Third parties must prove that the manager’s wrongdoing caused them personal, specific damage.
The statute of limitations for civil liability claims against the managers is five years from the date the act
was committed, except in the case of fraud.

5.2.2.2. Civil liability of a Luxembourg management company
As an entity acting in the name and on behalf of a UCI, a management company of a common fund
is liable to the unitholders for any loss resulting from the non-fulfillment or improper fulfillment of its
obligations122. The management company is subject to civil law provisions governing its mandate and
remains fully liable with respect to any delegated functions.
Directors and managers of the management company of a common fund are subject to the provisions of
the 1915 Law and the Luxembourg Civil Code, and may only be held liable if a fault can be attributed to
them.
The management company of an investment company, or a management company providing services
to an investment company, is contractually liable towards the UCI. In such cases, individual shareholders
of the investment company are not permitted to sue the management company. Unlike the Directors or
managers of a UCI, the Directors of the management company cannot be discharged of their liability by
the general meeting of shareholders of the UCI it manages or services.
121

Articles 1382 and 1383 of the Luxembourg Civil Code.

122

Article 15 of the 2010 Law
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Both the company and third parties, i.e., any shareholder or creditor with a legitimate interest, can initiate
proceedings. With respect to shareholders, they may only seek damages under this article 441-9 for harm
that is distinct from the company’s collective harm, i.e., individual, personal damage.
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6.1. Introduction
A management company or alternative investment fund manager (AIFM) is a legal entity that manages
one or more UCIs. For the purposes of this Chapter, these entities are collectively referred to as
“management entities”.
A common fund (FCP) must always be managed by a management company. An investment company
(SICAV or SICAF) must either appoint a management company or manage itself.
This Chapter:
• Lists the key regulations applicable to Luxembourg management entities
• Summarizes requirements applicable to the setting up and operation of Luxembourg management
entities and investment companies that manage themselves (self-managed UCITS and internally
managed AIF)
• Outlines the management passports
• Summarizes the expenses and taxation of management entities
In much of this Chapter, we outline the regulatory requirements applicable to management entities
– in particular UCITS management companies and AIFM. We indicate the type of entity to which the
regulatory requirements apply. In certain cases, in the absence of existing clarification, the provisions
applicable to one type of entity may provide an indication of the supervisory expectations of the
CSSF in relation to another type of entity.
The remainder of the introduction to this Chapter provides a brief summary of:
• The scope of activities of management entities
• The European Economic Area (EEA123) “management” and “product” passports available to
management entities
• Dual authorization of management entities
• The concept of “sponsor” of a management company
• The basic fund management models
• The responsibilities of management entities in relation to the appointment and oversight of service
providers
• Key limitations on delegation by management entities
• Services that management entities may provide as delegates
• The relationship between management entities and other regulated entities

A. Scope of activities of management entities
“Management” includes, in general, investment management, administration, and marketing. In
practice, many management entities delegate some of these functions. The management entity
remains responsible for overseeing and supervising all delegated functions.

123

The European Economic Area (EEA) Member States are the European Union (EU) Member States plus Iceland, Liechtenstein,
and Norway. The reference to the EEA is clarified in Section 1.3.1.B.
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• Outlines the scope of activities of management entities

6

There are three types of authorized management entity in Luxembourg:
• Chapter 15 (UCITS) management company: the regular business of a UCITS management company
is managing UCITS. A UCITS must either be managed by a UCITS management company, or
designate itself as self-managed. Only investment companies can be self-managed UCITS. Selfmanaged UCITS are subject to most of the requirements applicable to management companies
(see Section 6.4.23.). A UCITS management company may also obtain authorization to engage
in certain other activities, including managing other UCIs and providing discretionary portfolio
management services and investment advice in relation to financial instruments.
• AIFM: the regular business of an AIFM is managing alternative investment funds (AIF, as defined
in Subsection 6.2.2.C.). AIFM authorization is required when the AIF assets it manages are above
the AIFM Law de minimis thresholds (see Subsection 6.2.2.D.). The AIFM may be an external
entity or the AIF itself, in the case of an internally managed AIF124. Only AIFs in corporate form,
such as investment companies, can be internally managed. Internally managed AIFs are subject
to almost all of the same requirements as AIFM (see Section 6.4.23.). An external AIFM may also
obtain authorization to perform certain other activities, including providing discretionary portfolio
management services and investment advice.
It is necessary to distinguish between authorized AIFM, which are required to comply fully
with the AIFM Law or AIFM Directive requirements, and “simplified registration regime AIFM”,
whose assets under management are below the de minimis thresholds.125
In this Chapter, “AIFM” means “authorized AIFM”, unless otherwise specified.
• Chapter 16 (non-UCITS) management company: the regular business of a Chapter 16 management
company is managing non-UCITS (almost all non-UCITS are AIF). When the AIF assets under
management of the management company are below the AIFM Law de minimis thresholds (see
Subsection 6.2.2.D.), the AIF may be managed by a Chapter 16 management company without
an AIFM authorization. When the AIF assets under management of the management company
are above the AIFM Law de minimis thresholds, the management company must either obtain
authorization as an AIFM or designate another management entity as AIFM. A Chapter 16
management company may also manage investment vehicles other than AIF.
The following table provides a brief summary of the activities that management entities may perform:
Brief summary of scope of activities of management entities
Chapter 15
management company
Regular
business

• Managing UCITS

Other possible
activities

• Managing other UCIs
• Discretionary portfolio
management
• Investment advice

AIFM
• Managing alternative

investment funds (AIF)

Chapter 16 management
company (not authorized
as an AIFM)
• Managing non-UCITS

• Activities related to the
assets of AIF

• Discretionary portfolio
management
• Investment advice

• Managing investment
vehicles other than AIF

Management entities may combine authorizations as summarized in Subsection C.

B. Passports
UCITS management companies and AIFM have two types of “passports”:
• A “Management” passport, permitting them to perform their authorized activities in other EU/
EEA Member States without obtaining prior authorization in the host Member State. Management
entities may manage UCIs cross-border either through free provision of services or the
establishment of a branch (see Section 6.5.)
Example:

A Luxembourg UCITS management company may, in addition to managing 		
Luxembourg UCITS, manage:
• A UCITS in Italy through a branch
• A feeder UCITS in Sweden directly through free provision of services

124

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.

125

“Simplified registration regime AIFM” are covered in Subsection 6.2.2.E.
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The scope of the “Management” passport depends on the management entity:
• A UCITS management company can perform its authorized activities in other EU/EEA Member
States
• An AIFM can manage AIF in other EU/EEA Member States, but not perform the other activities
for which it has been authorized
• A Chapter 16 management company that is not authorized as an AIFM does not benefit from a
passport to perform outside Luxembourg the activities for which it has been authorized

Example:

A Luxembourg authorized AIFM may, following notification sent to the CSSF,
market its SIFs in Italy and Sweden, either directly or through an intermediary
acting on its behalf. National private placement rules applicable to the marketing of
AIF in these countries do not apply.

The functioning of the “Product” passport depends on the regime:
• Authorized UCITS benefit from a passport enabling the marketing of their shares or units to
retail and professional investors in EU/EEA Member States. A notification procedure must be
followed to market each UCITS in each Member State, excluding Luxembourg
• An AIFM benefits from a passport enabling it to market the AIF it manages to professional
investors in EU/EEA Member States. A notification procedure must be followed to market each
AIF in each Member State, including Luxembourg
• A Chapter 16 management company that is not authorized as an AIFM does not benefit from
a product passport. However, the shares or units of the non-UCITS managed by a Chapter 16
management company may be marketed in Luxembourg and in other Member States under
national private placement requirements
The following table summarizes the scope of the passports of management entities:
Brief summary of scope of passports of management entities
Chapter 15
management company

AIFM

Chapter 16
management company
(not authorized as an
AIFM)

√
UCITS

√
AIF

X

• Other activities (e.g.,
discretionary portfolio
management)

√

X

Scope of EU/EEA
cross-border “product”
passport

√
UCITS marketing
passport

√
AIF marketing passport

Scope of EU/EEA crossborder “management”
passport
• Managing UCIs

X
X
Private placement only

C. Dual authorization
Management entities may combine authorizations as follows:
• Chapter 15 management company/AIFM. With this “dual” authorization, a management entity
is authorized to manage both UCITS and AIF and benefits from the “management” passport
to perform in other EU/EEA Member States the activities for which it has been authorized and
“product” passports to market the UCITS products it manages to any type of investor and the AIF
products it manages to professional investors in all EU/EEA Member States
• Chapter 16 management company/AIFM. With this “dual” authorization, a management entity
is authorized to manage AIF – both AIF common funds (for which a Luxembourg management
company is required – see Subsection F.) and investment companies – and benefits from the
“management” passport to manage AIF in other EU/EEA Member States and “product” passports
to market the AIF products it manages to professional investors in all EU/EEA Member States
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• A “Product” passport, permitting them to market their managed UCITS or AIF in other EU/EEA
Member States, following a notification (see Chapter 12)

6

The following management entity authorizations may be combined:
Combined authorizations of management entities
Chapter 15
management company

AIFM

AIFM

√

N/A

Chapter 16 management
company

X

√

D. Sponsor
For Chapter 15 management companies, the CSSF may ask the “sponsor” to issue a letter of
assurance (or “sponsorship”), in which the “sponsor” commits to the CSSF that the management
company respects, and will continue to respect, the applicable prudential requirements, in particular
the own funds of the management company. In practice, the “sponsor” will generally be the main
shareholder at incorporation of the management company, or a group entity to which the main
shareholder belongs (see also Section 6.4.3.).
The role of “sponsor” of a Chapter 15 management company replaces the role of “promoter” of a
UCI managed by a Chapter 15 management company (see Section 1.4.2.A.).

E. Fund management models
The following figure illustrates the typical management models for UCIs:

Model A
managed model

An investment company
manages itself – i.e., a selfmanaged UCITS or an internally
managed AIF126. The UCI itself
must meet the applicable
requirements.

Model C
managed model with AIFM

One or more UCIs are
managed directly by a
management company or
AIFM.

Model B
self-managed model

Illustrative fund management models

UCI 1

UCI 2

Management company
and/or AIFM

One or more AIF are managed
by a management company.
The management company
is not itself authorized as an
AIFM but appoints another
entity as AIFM. In this case,
the management company
itself plays the key role of the
governing body of appointment
and oversight of the AIFM.
For common funds, the
management company may
therefore play a role similar to
that of the governing body of
an investment company.

Self-managed
investment company

AIF 1

AIF 2

AIF (n)...

Management company

AIFM

Group management models are covered in Section 1.4.3.4.

126

UCI (n)...

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.
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Other
investment
vehicle

F. Appointment and oversight of service providers
The responsibilities of the management entity depend on the basic structure of the investment fund:
• A common fund has no legal personality; it is created and managed by a management company.
The management company may delegate certain of its collective management functions; it must
monitor the activities of its delegates. It must also appoint the other required service providers
• An investment company is a legal entity, with a governing body; it can appoint a management entity
or manage itself:

• Investment company manages itself (a self-managed UCITS or an internally managed AIF127): the
governing body is responsible for the appointment and oversight of all the service providers
Collective management delegated functions may include, for example, portfolio management,
administration, risk management, and marketing. Delegation is summarized in Subsection G.
The other service providers include, inter alia, the depositary (see Chapter 9), paying agent (see
Section 1.4.2.M.), and auditor (see Section 10.5.10.).
The following illustrates the typical responsibilities in relation to the appointment and monitoring of
service providers:
Who usually appoints and monitors the service providers?
Management entity

Common fund

Collective management
delegates

Other service providers

(e.g., portfolio manager,
risk management
function service provider,
administrator, or
distributor)

(e.g., depositary, auditor,
legal advisor)

Management company

Management company

Management entity

Governing body of
investment company

Governing body of
investment company

Governing body of
investment company

n.a.
Management company
creates the common fund
– it is not appointed

Investment
company:
• Externally
managed
• Self-managed
or internally
managed128

Governing body of
investment company
n.a.

The appointment of service providers and delegation is also illustrated in Section 1.4.

127

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.

128

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.
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• Investment company managed by a management entity: one of the main responsibilities of the
governing body is the appointment and monitoring of the management entity. The management
entity may, itself, delegate certain of its collective management functions; it must monitor
the activities of its delegates. The governing body is also responsible for the appointment and
oversight of other service providers

6

G. Delegation by management entities
A management entity is permitted to delegate some of its tasks, generally in order to achieve a more
efficient conduct of its business. However, a management entity should not delegate its tasks to the
extent that it becomes a letter box entity. The following table provides a summary of some of the key
limitations on delegation:
Overview of key limitations on delegation of activities
by management entities
Activities that may be delegated129
Chapter 15
management
companies

AIFM

The management functions of collective
portfolio management:
• Portfolio management
• Administration
• Marketing
• Risk management
• Complaints handling
• Compliance function
• Internal audit function
• Operation of the IT system

Activities that cannot be delegated
• Definition of the general investment policy
of a common fund

• Definition of the risk profile of each UCITS
• Interpretation of the risk management

analysis, including any corrective measures

• Implementing the conflicts of interest policy,
and its monitoring

• Implementing the best execution policy, and
its monitoring

• When a representative price is not available,
ensuring that senior management has
taken a decision on the determination of a
probable fair value or have all the necessary
supporting information to take such a
decision
• Choice of service provider
• Monitoring and control of delegated
functions

The AIFM is not permitted to delegate activities to the extent that the AIFM:
• No longer retains the necessary expertise and resources to supervise the delegated
tasks effectively and manage the risks associated with the delegation
• No longer has the power to take decisions in key areas that fall under the responsibility
of senior management or no longer has the power to perform senior management
functions, in particular the implementation of the general investment policy and
investment strategies
• Loses its contractual rights to inquire, inspect, have access, or give instructions to its
delegates or the exercise of such rights becomes impossible in practice

If portfolio management and risk management are delegated, they should be delegated to regulated
entities. These include:
• AIFM
• UCITS management companies
• Investment firms authorized to perform portfolio management
• Credit institutions authorized to perform portfolio management
• Third country entities authorized or registered for the purpose of asset management and effectively
supervised by a competent authority in those countries, and subject to the existence of cooperation
agreements between the CSSF and the third country supervisory authority
In the case of AIFM and Chapter 16 management companies, the CSSF may also, on a case-by-case
basis, permit delegation to unregulated entities.
AIFM are not permitted to delegate the performance of investment management functions (i.e.,
portfolio management and risk management) to an extent that exceeds by a substantial margin the
investment management functions performed by the AIFM itself.
Delegation is covered in more detail in Section 6.4.15.

129

Subject to the applicable requirements.
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H. Management entities as delegates
When authorized to do so, a UCITS management company or an AIFM, as a delegate, may provide
services to other UCITS or their management companies or to other AIF or their AIFM. In such cases,
the delegate management company or AIFM is not appointed as management company or AIFM of the
UCITS or AIF.
For example, a UCITS management company, as a delegate, may provide portfolio management
or administration services to an AIF or an AIFM.

Services that may be provided by management entities as delegates
Services provided to

UCITS management company

AIFM

A UCITS or its management
company

√

√

An AIF or its AIFM

√

√

I. Relationship between management entities and other regulated entities
Management entities are not permitted to obtain authorization as another type of financial sector
entity, such as a credit institution, an investment firm, or another type of professional of the financial
sector (PSF).
Other financial sector entities are not permitted to obtain authorization as a management entity.
Management entities, credit institutions, and investment firms may delegate certain activities to each
other, such as portfolio management or investment advice, subject to the applicable requirements,
such as those on delegation and on conflicts of interest.
There is some overlap between the permitted activities of management entities, credit institutions, and
investment firms. Certain services may be offered by both types of entity:
Areas of overlap between services that may be offered by management entities
and MiFID130 firms
Services offered by
credit institutions and
investment firms
Investment services and
activities

UCITS management company

• Portfolio management
• Investment advice

AIFM

• Portfolio management
• Investment advice
• Reception and transmission of orders
in relation to one or more financial
instruments

Ancillary services

130

• In relation to shares or units
of UCIs: Safekeeping and
administration

• In relation to shares or units of UCIs:
Safekeeping and administration

• In relation to the assets of AIF: advice
to undertakings on capital structure,
industrial strategy, and related
matters, and advice and services
on mergers and the purchase of
undertakings

Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as amended.
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In such cases, a UCITS management company will not need to seek additional authorization as an
AIFM, or an AIFM as a UCITS management company.

6

6.2. Scope of activities
6.2.1. Permitted activities
The following table outlines the permitted activities of management entities:

Chapter 15 management
company

Scope of activities of management entities
AIFM
Chapter 16 management
company not authorized as AIFM

Scope of UCIs that
may be managed

UCITS and other UCIs for which the
management company is subject
to prudential supervision

Scope of
management
activity

Management of UCITS includes:
• Portfolio management
• Risk management (see
Chapter 7)131
• Administration (see Chapter 8)
• Marketing (see Chapter 12)

AIF

Non-UCITS

Managing AIF means performing,
for one or more AIFs, at least the
investment management functions
relating to:
• Portfolio management
• Risk management (see
Chapter 7)

Either of the following:
• Management company that
designates an AIFM for the AIF it
manages
• Managing AIF itself, when assets
of the AIF under management do
not exceed the threshold above
which authorization as AIFM is
required

AIFM may also provide the services
of:
• Administration (see Chapter 8)
• Marketing (see Chapter 12)
• Activities related to the assets
of AIF132

Passport for
management
activity
Additional
activities

Passport for
additional activities
Specific
requirements
applicable to
the provision of
additional services

Yes, for management of UCITS
Discretionary portfolio
management: management of
portfolios of investments, including
those owned by pension funds,
on a discretionary client-by-client
basis, when such portfolios include
one or more of the financial
instruments133
• As non-core services:
• Investment advice concerning
one or more financial
instruments
• Safekeeping and
administration in relation to
shares or units of UCIs
Yes

Yes, for management of AIF
Discretionary portfolio
management: management
of portfolios of investments,
including those of pension funds
and institutions for occupational
retirement provision, on a
discretionary, client-by-client basis
• As non-core services:
• Investment advice
• Safekeeping and
administration in relation to
shares or units of UCIs
• Reception and transmission
of orders in relation to one or
more financial instruments
Yet to be phased in135

None
Managing investment vehicles other
than AIF, as defined by the AIFM
Directive134.
Such entities may, for example,
include holding companies and joint
ventures.
This activity cannot be the sole
activity of the management
company.

No

Neither Chapter 15 management companies nor AIFM can be authorized This activity cannot be the sole
to provide only discretionary portfolio management services and nonactivity of the management
core services, or to provide non-core services without being authorized
company.
to provide discretionary portfolio management services.
The provision of such additional services is subject to conduct of business
obligations and organizational requirements (see Section 6.4.24.).

Management entities are permitted to provide domiciliation services136 to:
Provision of
domiciliary services • The UCIs they manage
• Subsidiaries of the UCIs they manage

131

Not explicitly mentioned as a function included in the activity of collective portfolio management in the Annexes to the
2010 Law and the UCITS Directive.

132

Such activities include:
•       Services necessary to meet the fiduciary duties of the AIFM
•       Facilities management
•       Real estate administration activities
•       Advice to undertakings on capital structure
•       Advice to undertakings on industrial strategy and related matters
•       Advice and services relating to mergers and the purchase of undertakings
•       Other services connected to the management of the AIF and the companies and other assets it has invested in.
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6.2.2. Requirement for an authorized management entity
This Section provides an overview of key factors to be taken into account when determining whether an
authorized management entity is required. The choice of organizational model is covered in
Section 1.4.3.

A. Basic structure of the UCI
A common fund must always be managed by a management company.
An investment company (or in the case of a limited partnership or a partnership limited by shares, the
managing general partner or the manager) must either appoint a management company or manage itself.

B. Managing UCITS
A UCITS must either be managed by a UCITS management company or designate itself as selfmanaged. Only investment companies can be self-managed. Self-managed UCITS are subject to most
of the requirements applicable to management companies (see Section 6.4.23.).

C. Managing AIF
Each AIF is required to have a single AIFM, which is responsible for ensuring compliance with the
requirements of the AIFM Directive, which is implemented in Luxembourg by the AIFM Law.
An AIFM is any legal person whose regular business is managing one or more AIF. The AIFM may be an
external manager, or the AIF itself (internally managed AIF137) when the AIF’s governing body chooses
not to appoint an external AIFM and such is permitted by the corporate structure of the AIF.
133

Financial instruments are listed in Section B of Annex II to the Law of 5 April 1993 on the financial sector, as amended (the
1993 Law). They include:
• Transferable securities
• Money market instruments
• Units in collective investment undertakings
• Options, futures, swaps, forward rate agreements, and any other derivative contracts relating to securities, currencies,
interest rates or yields, or other derivatives instruments, financial indices, or financial measures that may be settled
physically or in cash
• Options, futures, swaps, forward rate agreements, and any other derivative contracts relating to commodities that must
be settled in cash or may be settled in cash at the option of one of the parties (other than by reason of a default or other
termination event)
• Options, futures, swaps, and any other derivative contract relating to commodities that can be physically settled
provided that they are traded on a regulated market or a multilateral trading facility (MTF)
• Options, futures, swaps, forwards, and any other derivative contracts relating to commodities that can be physically
settled but not otherwise mentioned in the previous bullet point, and not being for commercial purposes, which have
the characteristics of other derivative financial instruments, having regard to whether, inter alia, they are cleared and
settled through recognized clearing houses or are subject to regular margin calls
• Derivative instruments for the transfer of credit risk
• Options, futures, swaps, forward rate agreements, and any other derivative contracts relating to climatic variables,
freight rates, emission allowances, or inflation rates or other official economic statistics that must be settled in cash
or may be settled in cash at the option of one of the parties (other than by reason of a default or other termination
event), as well as any other derivative contracts relating to assets, rights, obligations, indices, and measures that have
the characteristics of other derivative financial instruments, having regard to whether, inter alia, they are traded on
a regulated market or an MTF, are cleared and settled through recognized clearing houses, or are subject to regular
margin calls

134

The law explicitly states that a Chapter 16 management company may perform the administration of its own assets as an
ancillary activity.

135

The AIFM Directive permits AIFM to manage AIF on a cross-border basis, but does not explicitly permit AIFM to provide
additional services for which it has been authorized, including portfolio management and investment advice, on a cross
border basis. However, the recast MiFID Directive (MiFID II), inter alia, modifies the AIFM Directive to permit AIFM to provide
on a cross border basis additional services for which it has been authorized.

136

The domiciliation of companies is, in general, subject to the Law of 31 May 1999 governing the domiciliation of companies,
as amended. However, the Law provides for exemptions in relation to:
• The domiciliation of a company with a natural person who is himself a direct or indirect partner exerting a significant
influence over the conduct of the company’s affairs
• The domiciliation of an investment company or of any other undertaking for collective investment having the legal form
of a commercial company, with a management company of undertakings for collective investment
• The domiciliation of a management company of undertakings for collective investment or an advisory company of
undertakings for collective investment with another management company of undertakings for collective investment
• The domiciliation of a company with a company belonging to the same group
Management entities are not authorized to provide domiciliation services to entities other than the aforementioned entities.
Credit institutions and certain financial sector professionals (PSFs) are authorized to provide corporate domiciliation
services; they are subject to the supervision of the CSSF.
The administrator of the UCI may also provide domiciliation services to UCIs – see Section 8.2.1.

137

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.
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For further information, see Section 2.3.1.

6

Managing AIF means performing, for one or more AIF, at least the following investment management
functions of:
• Portfolio management
• Risk management
In order to be considered the AIFM of an AIF, the AIFM must be appointed to perform the portfolio
management and risk management of the AIF (although it may wholly or partially delegate at
least one of these functions – see Subsection 6.4.15.C.); i.e., the AIFM must be responsible for
both portfolio management and risk management.
The AIFM may also be appointed to perform activities including administration and marketing, but
this is not required.
An AIF is any UCI138, including investment compartments thereof, that raises capital from a number of
investors with a view to investing it in accordance with a defined investment policy for the benefit of
those investors and is not a UCITS.
An undertaking as a whole should be considered as an AIF when a compartment of the undertaking
exhibits all the elements in the definition of an AIF.
An undertaking that exhibits all the following characteristics should be considered as a UCI:
• It does not have a general commercial or industrial purpose
• It pools together capital raised from its investors for the purpose of investment with a view to
generating a pooled return for those investors
• The unitholders or shareholders of the undertaking, as a collective group, have no discretion or
control, beyond that normally exercised through shareholder meetings, over operational matters
relating to the daily management of the undertakings’ assets
“Raising capital” means taking direct or indirect steps by the undertaking, the AIFM, or another entity
acting on its behalf to procure the transfer or commitment of capital by one or more investors to
the undertaking for the purpose of investment in accordance with a defined investment policy. Such
activity may:
• Take place once, on several occasions, or on an ongoing basis
• Be in the form of subscriptions or redemptions in kind
When capital is raised from a pre-existing group for the investment of whose wealth the undertaking
has been exclusively established, this is not likely to be within the scope of raising capital. A preexisting group is a group of family members whose existence pre-dates the establishment of the
undertaking.
A family office vehicle that invests the private wealth of investors without raising external capital
should not be considered an AIF.
When a UCI is not prevented by national law, the constitutional document, or a provision or
arrangement with binding effect from raising capital from more than one investor, it should be
considered as a collective investment undertaking that raises capital from a “number of investors”
even if it has:
• Only one investor
• A sole investor, which invests funds raised from more than one legal or natural person for the
benefit of those persons or consists of an arrangement or structure with in total more than one
investor (e.g., feeder structures or fund of fund structures and certain nominee arrangements)
A “defined investment policy” is a policy about how the pooled capital in the undertaking is to be
managed to generate a pooled return for the investors. The factors that may indicate the existence of
such a policy include:
• The investment policy is determined and fixed, at the latest by the time that investors’
commitments to the undertaking become binding on them
• The investment policy is set out in a document that becomes part of, or is referenced in, the
constitutional document of the undertaking
• The undertaking, or the entity managing it, has an obligation to investors, which is legally
enforceable by them, to follow the investment policy
• The investment policy specifies investment guidelines in relation to pursuit of certain strategies,
investment in certain categories of asset or geographical regions, or conformity to restrictions, for
example, on leverage, holding periods, or risk diversification

138

The AIFM Directive refers to “collective investment undertakings” (CIUs).
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All AIF are covered by the AIFM Directive, independent of their open-ended or closed-ended nature
(see also Subsection D.), legal form, and structure.

D. AIFM authorization
An AIFM may be either an:
• External AIFM: External AIFM are separate legal entities that can manage one or more AIF

An AIFM authorization is required when the AIF assets managed by the management entity are above
the AIFM Law de minimis thresholds:
• AIFM that manage portfolios of AIF whose assets under management, including any assets acquired
through use of leverage, in total, do not exceed a threshold of EUR 100 million
• AIFM that manage portfolios of AIF whose assets under management, in total, do not exceed a
threshold of EUR 500 million when the portfolio of AIF consists of AIF that are not leveraged and
have no redemption rights exercisable during a period of five years following the date of initial
investment in each AIF
An AIFM may be either or both of the following:
• An AIFM of open-ended AIF
• An AIFM of closed-ended AIF
An AIFM of an open-ended AIF is an AIFM that manages an AIF whose shares or units are, at
the request of any of its shareholders or unitholders, repurchased or redeemed prior to the
commencement of its liquidation phase or wind-down, directly or indirectly, out of the assets of
the AIF and in accordance with the procedures and frequency set out in its rules or instruments of
incorporation, prospectus, or offering documents.
A decrease in the capital of the AIF in connection with distributions according to the rules or
instruments of incorporation of the AIF, its prospectus, or offering documents, including one that
has been authorized by a resolution of the shareholders passed in accordance with those rules or
instruments of incorporation, prospectus, or offering documents, is not taken into account for the
purpose of determining whether or not the AIF is an open-ended AIF.
AIF’s shares or units that can be negotiated on the secondary market and are not repurchased or
redeemed by the AIF are not taken into account for the purpose of determining whether or not the AIF
is an open-ended AIF.
An AIFM of a closed-ended AIF is an AIFM that manages an AIF other than open-ended AIF.
AIFM of closed-ended AIF may benefit from certain grandfathering provisions (see Subsection
6.2.2.G.) or certain exemptions in relation to liquidity management (see Subsection 7.3.6.C.) and
valuation (see Section 7.6.).

E. Simplified registration regime AIFM
AIFM that are below the de minimis thresholds (e.g., Chapter 16 management companies, internally
managed 2010 Law Part II investment companies, and internally managed SIF investment companies,
whose assets under management, in each case, fall below the de minimis thresholds) are required to
monitor their assets under management and are subject to certain limited registration and regulatory
reporting requirements (see Section 6.4.25.).
Such AIFM may choose to “opt-in” under the AIFM Law in order to benefit from the rights granted to
AIFM (in particular passports); in this case, they must comply with all the provisions of the AIFM Law.
A specific European regime exists for the managers of qualifying European Venture Capital Funds
(EuVECA) and of qualifying European Social Entrepreneurship Funds (EuSEF). The EuVECA and
EuSEF regimes are initially applicable to managers who manage portfolios of AIF whose assets under
management, in total, do not exceed a threshold of EUR 500 million when the portfolio of AIF consists
of AIF that are not leveraged and have no redemption rights exercisable during a period of five years
following the date of initial investment in each AIF (see Section 6.4.26.).

139

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.
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• The AIF itself – an internally managed AIF139: the activities of internally managed AIF are limited
to the management of the assets of the AIF itself. Only AIF in corporate form can be internally
managed. Internally managed AIF are subject to almost all the same requirements as AIFM (see
Section 6.4.23.)

6

F. Management companies managing AIF
Management companies that manage AIF have the following options:
• To become fully AIFM compliant:
• Luxembourg UCITS management companies (Chapter 15 management companies) may choose
to obtain an additional authorization as an AIFM; thus management companies can benefit from
dual UCITS management company and AIFM authorizations
• Luxembourg management companies of non-UCITS (Chapter 16 management companies) may
choose to obtain authorization as an AIFM
• Not to become fully AIFM compliant: both Chapter 15 and Chapter 16 management companies may
also continue to perform management company functions for AIF, without obtaining authorization
as AIFM. In this case, the following restrictions apply to the activities they can perform:
• When AIF assets under management of the management company do not exceed the threshold
above which authorization as AIFM is required, they may manage the AIF themselves as
simplified registration regime AIFM (see Subsection E.)
• When AIF assets under management of the management company exceed the threshold above
which authorization as AIFM is required, they must designate another authorized entity as AIFM
of the AIF they manage. The AIFM may be in Luxembourg or in another EU/EEA Member State.
It must perform at least the portfolio management and the risk management of the AIF. The
management company has the choice between performing the functions of administration and/
or marketing itself, delegating one or both of the functions to the AIFM, and/or delegating one
or both of the functions to another third party

G. Grandfathering, Brexit and exemptions
Managers of some closed-ended AIF existing at the final date of transposition may benefit from
grandfathering clauses, namely:
• Managers of closed-ended AIF “which do not make any additional investments” after 22 July 2013
may continue to manage such AIF without authorization under the AIFM Directive
The AIFM Law provides for several exemptions from the Directive’s provisions. Full exemptions apply to
holding companies as defined in the Directive140, securitization special purpose entities, institutions for
occupational retirement provision (IORP), and their managers insofar as they do not manage AIF, and
to certain group AIFM entities141.
ESMA’s opinion on General principles to support supervisory convergence in the context of the United
Kingdom withdrawing from the European Union (commonly referred to as ‘Brexit’) of 31 May 2017,
sets out principles which are applicable to the specific case of relocation of entities, activities and
functions. Requirements for authorization should be guided by key principles:
1. No automatic recognition of existing authorizations
2. Authorizations granted by EU27 national competent authorities (NCAs) should be rigorous and
efficient
3. NCAs should be able to verify the objective reasons for relocation
4. Special attention should be granted to avoid letter-box entities in the EU27
5. Outsourcing and delegation to third countries are only possible under strict conditions
6. NCAs should ensure that substance requirements are met
7. NCAs should ensure sound governance of EU entities
8. NCAs must be in a position to effectively supervise and enforce Union law
9. Coordination to ensure effective monitoring by ESMA
Those principles are further detailed in the ESMA opinion of 13 July 2017 (ESMA34-45-344) to
support supervisory convergence in the area of investment management in the context of the United
Kingdom withdrawing from the European Union
The implementation of those principles, while in response to the Brexit situation, will cascade down
and impact any new activity set-up or change.
140

Under the Directive, a “holding company” is a company with shareholdings in one or more other companies, the
commercial purpose of which is to carry out a business strategy or strategies through its subsidiaries, associated
companies, or participations in order to contribute to their long-term value, and that is either:
•     A company operating on its own account and whose shares are admitted to trading on a regulated market in the
European Union
•     A company not established for the main purpose of generating returns for its investors by means of divestment of its
subsidiaries or associated companies, as evidenced in its annual report or other official documents

141

AIFM insofar as they manage one or more AIF whose only investors are the AIFM or the parent undertakings or the
subsidiaries of the AIFM or other subsidiaries of those parent undertakings, provided that none of those investors itself is an
AIF.
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6.3. Main applicable regulations
The main regulations applicable to Luxembourg management entities are listed in Appendix II.

This section summarizes the requirements applicable to the set up and operation of a management entity
covering:
Scope of applicability of provisions covered in this Section

Authorization
Legal form and office
Shareholders, sponsor, and related
parties
Own funds and professional liability
cover
General organizational requirements
Governing bodies
Senior management
Internal control framework
Internal control functions
Central administration
Accounting function
Human resources
Technical resources
Rules of conduct
Delegation
Depositary appointment
Prime brokers and counterparties
Conflicts of interest
Complaints handling
Remuneration policy
Reporting to the CSSF
Annual accounts
Requirements applicable to
management entities providing
additional services (when relevant)
Requirements applicable to
Simplified registration regime AIFM
(when relevant)
Requirements applicable to
managers of EuVECA and EuSEF
(when relevant)
Liquidation and insolvency

Chapter 15 management
company and selfmanaged UCITS142

AIFM and internally
managed AIF

Chapter 16 management
company

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√
√

√

√

√

√

√

√

√

√

√

√

√
√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√

√
√

√

√

The “proportionality” principle may be invoked by management entities in relation to the application of
certain provisions143. In general, this means that the CSSF will take into account the nature, scale, and
complexity of the activities of the management entity when considering whether the management entity
complies with certain requirements.

142

When applicable. The provisions applicable to self-managed UCITS investment companies are listed in Section 6.4.23.

143

We have, in general, indicated when the proportionality principle applies in the following sections.
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For Chapter 15 management companies, the CSSF has clarified that, in its assessment of
proportionality, it will take into account, inter alia, the following factors: the number of UCITS and
other UCIs managed by the management company, the total assets under management, investment
into assets that are considered to be riskier, the extent of the delegated functions, and specific intragroup expertise.

6.4.1. Authorization
Management entities must obtain authorization from the CSSF prior to incorporation and commencing
business.

A. Application for authorization
The main objective of the application for authorization is to demonstrate to the CSSF how the
management entity will comply with the applicable legal requirements.
In summary, the application for authorization must contain, inter alia, the information on:
• The applicant
• Shareholding structure
• Governing bodies and senior management
• Program of activities
• Own funds, professional liability cover, budget forecast
• Organization and infrastructure
• Internal control and risk management
• Delegation and service providers
• Rules of conduct, conflicts of interest, and remuneration
• Additional information for management entities providing additional services
The CSSF may request additional information necessary to complete the assessment of the application
for authorization.
The detailed list of information to be included in the application for authorization of a
management company or AIFM is available on the CSSF website.
The following pages provide more details on the information to be provided in the application for
authorization.
Information to be provided in the application for authorization
Chapter 15
management company

Information on the applicant

• Presentation of the management

company (denomination, legal form,
initial capital)
• Contact person in Luxembourg
• Draft constitutional document
• Reasons for establishing business in
Luxembourg

AIFM144
• Name, registered office, head office, and legal
•
•
•

•

144

form
Contact person in Luxembourg
Draft constitutional document or updated
constitutional document
For existing regulated entities: confirmation,
when applicable, that there have not been any
changes since the last filing with the CSSF in
relation to:
• Governing bodies and senior management
• Shareholding structure
• Program of activity
• Organizational requirements
In addition, for existing unregulated entities:
• Information on any branches

Chapter 16
management company
• Presentation of the

management company
(denomination, legal form,
initial capital)
• Draft constitutional
document
• Reasons for establishing
business in Luxembourg

New AIFM, existing management companies requesting authorization as AIFM, and internally managed AIF.
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Information to be provided in the application for authorization

Shareholding structure

(direct or indirect qualifying shareholders – see also Section 6.4.3)

• Legal entities:
• Description of the group
• Organization chart of the direct and

indirect shareholding structure,
highlighting entities subject to
prudential supervision and their
respective regulatory authorities
• Identification of the beneficial
owners
• Denomination of the shareholders,
with an indication of the number of
shares held
• Annual reports including audited
financial statements for the last
three years
• The constitutional document
• Information on any consolidated
supervision of the group to which
the shareholder belongs
• Confirmation that the initial capital
has not been sourced from a loan
or other cash advance and that the
shares of the management company
are unsecured
• Any additional information listed
in the Appendix to the Guidelines
for the prudential assessment of
acquisitions and increase of holdings
in the financial sector required
by Directive 2007/44/EC (see
Subsection 6.4.3.A.), in order for
the CSSF to be able to evaluate the
quality and financial strength of the
proposed shareholders
• Natural persons:
• Curriculum vitae, extract of criminal
record or affidavit, declaration of
honor, and copy of their identity card
or passport
• Evidence that the shareholder
has sufficient financial resources
to ensure the sound and prudent
management of the management
company
• Confirmation that the initial capital
has not been sourced from a loan
or other cash advance and that the
shares of the management company
are unsecured
• Confirmation that the shareholder
holds the shares for their own
account
• Indication of beneficial owners
• Indication of whether the
shareholder is subject to regulation
by a supervisory authority
• Qualifying holdings: Any additional
information listed in the Appendix
to the Guidelines for the prudential
assessment of acquisitions and increase
of holdings in the financial sector
required by Directive 2007/44/EC
(see Subsection 6.4.3.A.), in order for
the CSSF to be able to evaluate the
sound and prudent management of the
proposed shareholders

AIFM144
• Organization chart of the direct and indirect
•

•

•

•
•

ownership structure
Identification of all direct and indirect
shareholders or members, including
nationality, supervisory authority (if
applicable), direct or indirect nature of holding,
and amount of holding
Qualifying holdings: information listed in the
Appendix to the Guidelines for the prudential
assessment of acquisitions and increase
of holdings in the financial sector required
by Directive 2007/44/EC (see Subsection
6.4.3.A.), in order for the CSSF to be able to
evaluate the sound and prudent management
of the proposed shareholders
Relationship with other financial institutions
(AIFM, UCITS management company,
investment firm, or credit institution): name
and supervisory authority of:
• Any financial institution of which the AIFM is
a subsidiary
• Any parent entity that controls another
financial institution
Information on any consolidated supervision of
the group to which the shareholder belongs
Information on any “close links” (see
Subsection 6.4.3.D.)

Chapter 16
management company
• Information on the

shareholding structure
(direct or indirect),
and when applicable,
organization chart of the
group
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Information to be provided in the application for authorization
Chapter 15
management company

(see also Sections 6.4.6. and 6.4.7)

Governing bodies and senior management

• Governing bodies (including Board of

• Governing bodies and senior management:
Directors, supervisory bodies (if any)),
• Curriculum vitae, extract of criminal record,
declaration of honor, and copy of identity
and senior management: curriculum
vitae, extract of criminal record or
card or passport
• Any “close links” (see also Subsection
affidavit, declaration of honor, and
copy of identity card or passport
6.4.3.D.)
• Senior management (often referred to • Governing bodies:
• Justification of adequate collective
as conducting officers):
• Areas of responsibility, and relevant
knowledge, skills, and experience
• Demonstration that each member can
experience in these areas
• Employment contract, or convention
dedicate the required time and attention
regulating the availability of senior
• Types of training foreseen
• Senior management:
management
• In case the members of senior
• Contact details
management work for several
• Nature and date of contractual agreement
companies, evidence that they are
• Justification of experience in relation to the
able to fulfill at all times the tasks for
AIF investment strategies
which they are responsible
• List of other mandates with other AIFM,
• Any request for derogation from
and demonstration of sufficient time and
the requirement that at least two
resources to fulfill duties
conducting officers permanently
• Any request for derogation from the
reside in Luxembourg, or a country
requirement that at least two conducting
permitting them to come to
officers permanently work in Luxembourg
Luxembourg on a daily basis
• Description of the method of operation
of the Board of Management
• Scope of activities and services for

Program of activities

AIFM144

Chapter 16
management company
• Information on senior

management: Curriculum
vitae, extract of criminal
record, declaration of honor,
and copy of their identity
card or passport

• Scope of activities and services for which
• Program of activity,
which authorization is sought (see also
authorization is sought (see also Section
including information on the
Section 6.2.1.)
6.2.1.)
UCIs to be managed for the
• Information on the UCIs to be managed • Information on the AIF it intends to manage,
next three financial years
directly or as a delegate for the next
including:
three financial years, including, number
• Information about the investment
and net assets, covering UCIs that are
strategies, including the types of underlying
created at the initiative of the group
funds if the AIF is a fund of funds, the
to which the management company
AIFM’s policy as regards the use of leverage,
belongs, and those created at the
risk profiles, and other characteristics of the
initiative of other groups
AIF it manages or intends to manage
• The investment policies of the UCIs and
• The EU or third country domiciles and
financial instruments and markets in
countries where the AIF is marketed
which they are to invest
• Information on where the master AIF is
• Additional information in relation to
established if the AIF is a feeder AIF
UCIs managed:
• The constitutional documents of each AIF it
• Information on the initiators of the
intends to manage*
UCIs managed by the management
• Evidence of how the AIFM will ensure that
company
a depositary will be appointed for each AIF
• When the management company
the AIFM intends to manage and details
intends to manage UCIs under
of the depositary for each AIF, including
foreign law, the country of origin of
draft depositary contracts or current status
the UCIs, their investment policies,
of depositary negotiations, confirmation
and services offered
that the contract meets the minimum
requirements (see Section 6.4.16.),
confirmation that portfolio management or
risk management are not delegated to the
depositary, and confirmation in relation to
asset segregation by the depositary and any
sub-custodians (see Sections 9.4.2.1.A2.
and 9.7.2.)
• When a prime broker is appointed, name
and details of the interactions between the
prime broker, the AIFM, and related parties,
and draft agreement (see Section 6.4.17.)
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Information to be provided in the application for authorization
AIFM144

Own funds, professional liability cover (see Section 6.4.4.),
and budget forecast

• Own funds:
• Initial capital
• Details of the investment policy

• Own funds:
• Initial capital
• Value of portfolios of AIF managed
in relation to the initial capital,
• Amount of own funds
indicating when applicable, the name
• When relevant, information on any

of the financial institution at which
the initial capital is deposited
• When relevant, the draft guarantee
agreement provided by a credit
institution or insurance undertaking
in relation to any additional amount
of own funds
• Provisional three-year budget forecast

Organization and infrastructure

• Functional organization chart,

number of persons working for the
management company, and, when
possible, their names (see also Section
6.4.12.)
• Confirmation of the existence of a
procedures manual, which details its
internal functioning, the allocation
of tasks to staff, reporting lines,
and, when relevant, the information
exchange procedures with and the
controls performed on delegates (see
Sections 6.4.10. and 6.4.12.)
• Description of the administrative,
accounting, and IT infrastructure
(including hardware, software, and
information sources) (see Section
6.4.13.)

Chapter 16
management company
• Own funds

guarantee agreement provided by a credit
institution or insurance undertaking in
relation to any additional amount of own
funds
• Type of assets in which own funds will be
invested
• Professional liability cover, either:
• Additional own funds: amount as a
percentage of portfolio managed,
breakdown of the calculation, date of
annual recalculation, and confirmation
that additional own funds amount to at
least 0.01% of the value of the portfolios
managed
• Professional indemnity insurance:
information on issuer and its supervisory
authority, information on insurance issuance
date, term, excess, and cancellation,
persons and liability risks covered, any
excess covered by professional own funds
and amount, and confirmation of the
coverage of individual claims and aggregate
claims per year
• Evolution of the business, covering the AIF
managed or intended to be managed, total
assets under management, and forecast
financial statements for a three-year period

• Functional organization chart, number of

employees, details of any secondments from
other companies (see Section 6.4.12.)
• Evidence that the AIFM complies with the
organizational requirements (see Section
6.4.5.)
• Evidence that the AIFM has:
• Sound administrative and accounting
procedures (see Section 6.4.10.)
• Control and safeguard arrangements for
electronic data processing (see Section
6.4.13.)
• Details of the AIFM’s technical infrastructure,
including business continuity plan and back-up
solutions (see Section 6.4.13.)

Management of UCIs: Management companies and AIFM

Chapter 15
management company

• Description of the

organizational structure
(human and technical
resources)
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Information to be provided in the application for authorization
Chapter 15
management company

AIFM144

Chapter 16
management company

Internal control (see Section 6.4.9.)
and risk management (see Chapter 7)

• Information, including curriculum vitae, • Name and brief description of relevant
on the persons in charge of:
• Compliance
• Internal audit
• Risk management
• Risk management process (see Section
7.2.)

professional experience of:
• Compliance officer
• Internal auditor
• Risk manager
• Risk management (see Section 7.3.):
• Risk management process including
description of delegates and a description of
the investment due diligence procedure
• Qualitative and quantitative risk limits
for each AIF, for at least market, credit,
liquidity, counterparty, and operational risk
• Comprehensive description of permanent
risk management function and evidence
that the function is functionally and
hierarchically independent from the
operating units, including portfolio
management (see Section 6.4.9.)
• Leverage and re-use of collateral: for each AIF,
maximum leverage calculated according to
gross and commitment methods and right of
re-use of collateral or guarantee granted under
a leveraging arrangement (see Section 7.3.)
• Description of the liquidity management
system (see Section 7.3.)

• Detailed description of insourced

• Information on arrangements made for full or

Delegation (see also Section 6.4.15.) and service providers

•
•
•

•

•

•
•

and delegated activities, including
information on delegates
Draft contracts with delegates
Detailed description of due diligence
carried out by the management
company on delegates
Information on the person or company
responsible for the accounting of the
management company, and, when
relevant, the company responsible
for maintaining the management
company’s accounting records (see
Section 6.4.11.)
Information on the person responsible
for accounting administration of the
UCIs at the management company (see
also Chapter 8)
In case the management company
intends to act as administrator,
required additional information (see
also Section 8.2.1.)
Name of auditor (see Subsection
6.4.22.)
Information on the distribution
network, including countries of
distribution, intermediaries, and target
clients (see also Chapter 12)

•

•

•
•

partial delegation and sub-delegation to third
parties covering:
• Delegated functions: portfolio management,
risk management, administration,
marketing, and activities related to the
assets of AIF
• Name of the delegate, country,
authorization(s), issuing authorities, full
or partial delegation (indicating activities
delegated vs those retained)
• Delegation to group vs other entities
• Copy of each delegation agreement
• Objective reasons for delegation
• Evidence that AIFM effectively supervises
the delegate
• Initial and ongoing due diligence on delegate
Delegation of compliance and internal audit:
information on the entity to which the function
is delegated and the name of the person
within the AIFM responsible for monitoring the
delegated function
Valuation (see Section 7.6.), including
information on:
• Function: external valuer (indicating
professional registration and supervisory
authority), AIFM itself (including evidence
of functional independence and conflicts
of interest mitigation), or depositary
(including evidence of functional and
hierarchical separation, conflicts of interest
management, and due diligence)
• Valuation models and validation thereof
• Policies and procedures
Person in charge of the accounting function of
the AIFM (see Section 6.4.11.)
Name of the auditor (see Section 6.4.22.)
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• Detailed description of

•
•

•

•
•

insourced and delegated
activities, including
information on delegates
Draft contracts with
delegates
Detailed description of due
diligence carried out by the
management company on
delegates
In case the management
company intends to act as
an administrator, additional
information required (see
also Section 8.2.1.)
Name of auditor (see
Section 6.4.22.) and
accountant, if applicable
Information on the
distribution network,
including countries of
distribution, intermediaries,
and target clients (see also
Chapter 12)

Information to be provided in the application for authorization

Rules of conduct (see Section 6.4.14.), conflicts of interest (see Section
6.4.18.), and remuneration (see Section 6.4.20.)

• Confirmation regarding compliance

with the requirements on rules of
conduct and conflicts of interest policy
• Description of the remuneration policy
• Information on the person responsible
for complaints handling and a
description of the complaint handling
procedures (see Subsection 6.4.19.)
• Draft anti-money laundering and
counter-terrorist financing procedures
(see Section 8.7.4.)

AIFM144
• Evidence that the AIFM has procedures:
• To ensure that the assets of the AIF

•

•
•

•

Chapter 16
management company
• Description of management

of potential conflicts of
interest
are invested in accordance with the
applicable requirements and on the basis of • Description of the
remuneration policy
appropriate due diligence
• On order handling, best execution, and
recording of transactions (see Section
8.5.1.)
• On recording and reporting of subscription
and redemption orders (see Section 8.7.3.)
• On fair treatment of investors, inducements,
personal transactions by its employees (see
Section 6.4.14.)
• On the selection and appointment of
counterparties and prime brokers (see
Section 6.4.17.)
When the AIF invest in securitization positions,
basis of such exposures (e.g., main investment
strategy, ancillary basis) and associated risk
mitigation (see Section 4.5.1.)
Confirmation that the AIFM has established
an adequate and effective strategy for the
exercise of voting rights
Confirmation that the AIFM has established
and maintains an effective conflicts of interest
policy, covering, inter alia, the investments on
its own account
Description of the remuneration policy,
demonstrating compliance with remuneration
requirements

Additional information for management entities providing
additional services (see Section 6.4.24.)

• Additional information to be included in • Additional information to be included in the
the program of activities:
• Discretionary portfolio management:
number of private, institutional, and
pension fund clients, assets under
management by client type, financial
instruments, and markets
• The credit institutions at which the
client assets will be deposited
• The risk management policy applied
in relation to discretionary portfolio
management
• When relevant, the non-core services
offered
• Template of the discretionary
management contracts and, if relevant,
investment advisory services contracts,
which the management company
intends to request its clients to sign
• Confirmation of Deposit Guarantee
Association, Luxembourg (FGDL)
membership
• Confirmation of compliance with the
additional requirements of the MiFID
Directive145

program of activities:
• Discretionary portfolio management:
number of private, institutional, and pension
fund clients, assets under management
by client type, financial instruments and
markets
• The credit institutions at which the client
assets will be deposited
• The risk management policy applied
in relation to discretionary portfolio
management
• Staff involved in the provision of additional
services
• Technical infrastructure to provide
additional services
• Template of the discretionary management
contracts and, if relevant, investment
advisory services contracts, which the
management company intends to request
its clients to sign
• For AIFM intending to provide discretionary
portfolio management services,
confirmation of commitment to adhere to
investor compensation scheme
• Confirmation of compliance with the
additional requirements of the MiFID
Directive146

* Information marked with an asterisk (*) may be provided up to one month before commencing business
We expect that, over the coming months, the CSSF will issue further guidance on all matters
pertaining to the organization of Luxembourg management companies and self-managed investment
companies, including, inter alia, substance, anti-money laundering and counter terrorist financing,
risk management and delegation.
145

Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as amended.

146

Idem.
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B. Granting authorization
Following submission of a complete application, the CSSF will inform the management entity whether
or not authorization has been granted within a period of six months in the case of a management
company and three months (extendable) in the case of an AIFM. The management entity may
commence business following approval of the application.
Time to approval of a management entity
Chapter 15
management company
Time to
approval

Six months

AIFM
Three months

Chapter 16
management company
Six months

The CSSF may extend
this period for up to three
additional months, when they
consider it necessary due to
the specific circumstances
of the case and after having
notified the AIFM accordingly.

If the CSSF refuses the application, the CSSF will outline the reasons for the refusal. See also
Subsection E.
Authorized management companies are entered by the CSSF on a list, which it publishes. Entry onto
the list is equivalent to authorization and is notified by the CSSF to the concerned management
company. This list and any modifications made thereto are also published in the Official Gazette (the
Mémorial).

C. Restrictions on activities
The CSSF may restrict the scope of the authorization of a management entity, in relation to:
• The types of UCITS that a Chapter 15 management company is authorized to manage
• The investment strategies of AIF that an AIFM is allowed to manage

D. Updates to authorization
The management entity must, on its own initiative and before implementation, inform the CSSF of any
material changes to the conditions for initial authorization.

E. Withdrawal of authorization
The CSSF can withdraw authorization of the management entity when such entity:
• Does not make use of the authorization within 12 months, expressly renounces the authorization,
or has ceased the activity covered by the authorization for the preceding six months
• No longer meets the conditions under which authorization was granted
• Has seriously or systematically infringed the provisions of the Law
• Has obtained the authorization by making false statements

6.4.2. Legal form and office
Management companies may be set up under any of the following forms:
• Public limited company (société anonyme – S.A.)
• Private limited company (société à responsabilité limitée – S.à r.l.)
• Cooperative company (société cooperative)
• Cooperative company organized as a public limited company (société coopérative organisée sous forme
de société anonyme)
• Corporate limited partnership (société en commandite par actions)
Any legal person whose regular business is to manage one or more AIFs can apply for authorization as an
AIFM.
Both the head office and registered office of a management entity must be in Luxembourg.
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6.4.3. Shareholders, sponsor, and related parties
A. Shareholders and their suitability
The CSSF must be informed of the identity of the direct and indirect shareholders (or members)
of the management entity that have qualifying holdings, and the amounts of those holdings. The
shareholders may be individuals or legal persons.
The CSSF will need to be satisfied as to the suitability of such shareholders or members.

The CSSF has outlined in more detail the requirements applicable to the shareholders or members of a
Chapter 15 management company and AIFM. The CSSF requires that:
• Each individual acquiring, directly or indirectly, a qualifying holding in a Chapter 15 management
company or AIFM must be suitable to ensure sound and prudent management of the company. The
criteria for evaluating suitability include:
• Reputation of the proposed acquirer
• Reputation and experience of those who will direct the business
• Financial soundness of the proposed acquirer
• Compliance with the prudential requirements at group level
• Anti-money laundering and counter-terrorist financing (see also Section 8.7.4.)
• Each company entering into a direct shareholding structure of a management company must, in
principle, dispose of own funds at least equivalent to the amount it intends to invest in the capital
of the management company, after deduction, when appropriate, of other holdings held. (see also
Section 6.4.4.B.)
Qualifying holdings are deemed to be holdings of 10% or more of the capital or of the voting rights,
whether direct or indirect, or when it is possible to exercise significant influence.

B. Sponsor
For Chapter 15 management companies, the CSSF may request a letter of assurance from a
“sponsor”. In the letter of sponsorship, the sponsor makes a commitment to the CSSF that the
management company respects/will respect the applicable prudential requirements, in particular the
own funds of the management company. Such a letter may be requested:
• At the time of authorization
• When there is a change of shareholders
• When the financial capacity of one or more of the shareholders of the management company is no
longer certain
CSSF Circular 12/546 does not explicitly state which entity should issue the letter of sponsorship.
However, it is expected that the CSSF will require it to be issued by a shareholder or an entity of
the group controlling one or more of the shareholders.

C. Consultation with other Member States
The authorities of other Member States will be consulted prior to authorization when the management
company is:
• A subsidiary of an entity authorized in another Member State
• A subsidiary of the parent undertaking of another entity authorized in another Member State
• Controlled by the same persons/entity that control other entities authorized in another Member State

D. Close links
The CSSF will refuse authorization of the management entity when the effective exercise of its
supervisory functions is prevented by any of the following:
• “Close links” between the management entity and other natural or legal persons
• The laws, regulations, or administrative provisions of a third country governing natural or legal
persons with which the management entity has close links
• Difficulties involved in the enforcement of those laws, regulations, and administrative provisions
“Close links” means a situation in which two or more individuals or legal persons are linked by ownership,
directly or by way of “control”, of 20% or more of the voting rights or capital of an undertaking. “Control”
refers to the relationship between a parent undertaking and a subsidiary or a similar relationship.
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The ownership structure of the management entity must be transparent and organized in a way that
permits prudential supervision to be exercised effectively (see also Subsection D.).
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6.4.4. Minimum capital requirements, own funds and
professional liability cover
A. Summary
Chapter 15 management companies and AIFM are covered, respectively, by the 2010 Law and AIFM Law
“own funds” requirements for their collective portfolio management activities (covering the portfolios of
common funds and investment companies, but excluding portfolios managed under delegation).
They are also covered by capital adequacy requirements in the same way as investment firms under
MiFID when they perform discretionary portfolio management services. These requirements only cover
the individual discretionary portfolio management activities of management companies, not collective
portfolio management.

B. Minimum initial capital and own funds
Capital requirements of a management entity

Initial capital
Additional own
funds

Chapter 15
management company

AIFM

EUR 125,000

EUR 125,000

Chapter 16
management
company
EUR 125,000

Additional own funds of 0.02% of the amount of the portfolios
that exceeds EUR 250 million.
147

148

n.a.

Maximum total required capital, however, is EUR 10 million, unless the
minimum amount of “own funds”, defined below, is higher.
Up to 50% of the additional own funds may be provided by means of
a guarantee given by a credit institution or an insurance undertaking
established in the EU or in a non-EU country subject to prudential rules
considered by the CSSF as equivalent to those laid down in EU law.

Minimum amount
of “own funds”
(floor)

One quarter of their preceding year’s fixed overheads149 (the
amount prescribed in Article 97 of Regulation No 575/2013) or,
in the case of new management entities, of the fixed overheads
projected in the business plan.

n.a.

An AIFM is required to maintain financial resources adequate to its assessed risk profile (see also
Subsection 7.3.6.B.).
Self-managed UCITS and internally managed AIF are subject to initial capital requirements of EUR
300,000 (see also Section 2.5.).
147

The definition of own funds for management companies and AIFM, under both the 2010 Law and the AIFM Law, refers to
the definition of own funds applicable to investment firms.
The Capital Requirements Regulation (CRR – Regulation No 575/2013 on prudential requirements for credit institutions and
investment firms) defines own funds, inter alia for investment firms. Under the CRR, own funds include, inter alia:
• Capital instruments which meet specific requirements
• Share premium accounts related to capital instruments
• Retained earnings
• Accumulated other comprehensive income
• Other reserves

148

For capital requirements purposes, portfolios are deemed to be UCIs managed by the management entity, including
portfolios for which it has delegated the management function, but excluding portfolios that it is managing under
delegation.

149

Overheads include the costs for staff and administrative bodies, as well as operating costs.
For investment firms, the European Banking Authority (EBA) draft Regulatory Technical Standards on own funds
requirements for investment firms based on fixed overheads lays down the methodology for calculating fixed overheads. In
summary, investment firms should calculate the fixed overheads of the preceding year by using figures resulting from the
applicable accounting framework by subtracting the following items from the total expenses after the distribution of profits
in their most recent audited annual financial statements:
• Discretionary staff bonuses
• Employees’, directors’, and partners’ shares in profits, to the extent that they are fully discretionary
• Other appropriations of profits and other variable remuneration, to the extent that they are fully discretionary
• Shared commission and fees payable that are directly related to commission and fees receivable, which are included
within total revenue, and when the payment of the commission and fees payable is contingent upon the actual receipt of
the commission and fees receivable
• Fees, brokerage, and other charges paid to clearing houses, exchanges, and intermediate brokers for the purposes of
executing, registering, or cleaning transactions
• Fees to tied agents
• Interest paid to customers on client money
• Non-recurring expenses from non-ordinary activities
A tied agent is a natural or legal person who, under the full and unconditional responsibility of only one investment firm on
whose behalf it acts, promotes investment and/or ancillary services to clients or prospective clients, receives and transmits
instructions or orders from the client regarding investment services or financial instruments, places financial instruments,
and/or provides advice to clients or prospective clients regarding those financial instruments or services.
35% of all the fees related to tied agents should be added to the result to obtain the fixed overheads.
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C. Requirements in relation to minimum amount of “own funds”150
The capital of the management entity must be represented by registered shares.
The own funds must consist of liquid assets. The CSSF does not, in principle, accept contributions in
kind, such as debt contributions, either at the time of incorporation or in case of a capital increase.
The legally required minimum amount of own funds must be permanently available to the
management entity and invested in its own interests. Subject to the principle of prudence, the own
funds may be invested to finance the management company’s operating costs.

Every holding of the management entity in another company must be notified to the CSSF and
financed exclusively by surplus own funds above the legally required minimum amount. The activity of
a subsidiary must be aligned with the activities of the management entity.

D. Professional liability cover
To cover potential professional liability risks, AIFM must either have additional own funds or hold
professional indemnity insurance.
The amount of additional own funds or professional indemnity insurance depends on the value of the
“portfolios of AIFs managed”. The “portfolios of AIFs managed” is defined as the sum of the absolute
value of all assets of all AIF managed by the AIFM, including assets acquired through the use of
leverage, whereby derivative instruments are valued at their market value.
Methods to cover professional liability
Additional own funds

Professional indemnity insurance

The additional own funds should be at least equal to
0.01% of the value of the portfolios of AIF managed.
However, the CSSF may, on the basis of a three-year
historical loss assessment, authorize the AIFM to
hold a lower amount of additional own funds of not
less than 0.008% of the value of the portfolios of AIF
managed by the AIFM.

The coverage of the insurance for an individual claim
must be equal to at least 0.7% of the value of the
portfolios of AIF managed by the AIFM.

This additional own funds requirement must be
recalculated at the end of each financial year or
when the value of the portfolios of AIF managed
increases significantly, and the amount of additional
own funds adjusted accordingly.

The professional liability insurance must:
• Have an initial term of no less than one year
• Have a notice period for cancellation of at least 90
days
• Cover professional liability risks
• Be taken out from an EU or non-EU undertaking
authorized to provide professional indemnity
insurance in accordance with EU law or national law
• Be provided by a third party entity

The coverage of the insurance for claims in aggregate
per year must be equal to at least 0.9% of the value of
the portfolios of AIF managed by the AIFM.

Operational management requirements, including the scope of professional liability risks and the
requirement to set up a historical loss database, are covered in Subsection 7.3.6.B.

E. Additional requirements applicable to management entities that provide discretionary
portfolio management services
When a Chapter 15 management company or an AIFM is also engaged in the management of
portfolios of investments that include financial instruments on a discretionary and individual basis
(see Section 6.2.1.), it must respect specific own funds requirements regarding these discretionary
portfolio management activities.
CSSF Circular 07/290, as amended, covers the definition of capital ratios pursuant to the Law of
5 April 1993 on the financial sector, as amended (the 1993 Law).

150

This Subsection consolidates and summarizes the CSSF’s expectations in relation to own funds. The reference sources
include:
•     The 2010 Law and the AIFM Law
•     CSSF Circular 12/546
•     The CSSF’s explanations concerning the authorization procedure of Chapter 15 and Chapter 16 management
companies (available on the CSSF website)
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The own funds cannot be invested in or loaned to the shareholder. The own funds can be invested in
liquid assets or assets readily convertible to cash in the short term, but must not contain speculative
positions.

6

The Circular defines a capital adequacy ratio designed to ensure that investment undertakings, such as
management companies, set aside sufficient own funds to cover their exposures to risks. The capital
adequacy ratio compares eligible own funds to the overall capital requirement for the risks concerned.
The Circular covers, inter alia:
• Definition of own funds
• Coverage of risks: general principles and coverage on a consolidated basis
• Minimum capital requirements for credit risk, settlement risk, counterparty credit risk, recognition
of credit risk mitigation techniques, coverage of credit risks associated with securitization,
position risk, foreign exchange risk, commodities risk, operational risk, and large “exposures”.
The aforementioned requirements may be subject to review in the context of the Luxembourg
implementation of the new Capital Requirements Directive IV Package151.

6.4.5. General organizational requirements
Management companies and AIFM are required to comply with general organizational requirements
including the following:
• Establish, implement, and maintain decision-making procedures and an organizational structure that
specifies reporting lines and allocates functions and responsibilities clearly and in a documented
manner (see Sections 6.4.10. and 6.4.12.)
• Ensure that the staff is aware of the procedures to be followed for the proper discharge of their
responsibilities (see Section 6.4.12.)
• Establish, implement, and maintain adequate internal control mechanisms designed to secure
compliance with decisions and procedures at all levels of the management entity (see Section 6.4.9.)
• Establish, implement, and maintain effective internal reporting and communication of information at
all relevant levels of the management entity (see Section 6.4.10.) and effective information flows with
any third party involved (see Section 6.4.15.)
• Maintain adequate and orderly records of their business and internal organization (see Section
6.4.10.)
• Establish, implement, and maintain systems and procedures that are adequate to safeguard the
security, integrity, and confidentiality of information, taking into account the nature of the information
in question (see Section 6.4.13.)
• Establish, implement, and maintain an adequate business continuity policy aimed at ensuring, in
the event of an interruption to their systems and procedures, the preservation of essential data and
functions and the maintenance of services and activities or, when that is not possible, the timely
recovery of such data and functions and the timely resumption of their services and activities (see
Section 6.4.13.)
• Establish, implement, and maintain accounting policies and procedures and valuation rules that
enable them, at the request of the CSSF, to deliver in a timely manner to the CSSF financial reports
that reflect a true and fair view of their financial position and comply with all applicable accounting
standards and rules (see also Section 6.4.11., 6.4.21., and 6.4.22.)
• Monitor and, on a regular basis, evaluate the adequacy and effectiveness of their systems, internal
control mechanisms, and arrangements and take appropriate measures to address any deficiencies
(see also Section 6.4.6., 6.4.7., and 6.4.9.)

6.4.6. Governing bodies
A. Definitions
A distinction is made between two roles of governing bodies of Chapter 15 management companies
and AIFM:
• The ultimate decision making body of the management entity
• The supervisory function of the management entity
151

The CRD IV package consists of:
• Regulation (EU) No 575/2013 of the European Parliament and of the Council on prudential requirements for credit
institutions and investment firms and amending Regulation (EU) No 648/2012 (The Capital Requirements Regulation –
CRR – This Regulation is directly applicable in Luxembourg without national transposition)
• Directive 2013/36/EU of the European Parliament and of the Council on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing
Directives 2006/48/EC and 2006/49/EC (The Capital Requirements Directive – CRD IV – This Directive must be
transposed into Luxembourg Law)
The package is completed by implementing measures and guidelines.
The provisions of the CRD IV Package will be phased in over a period of time from 1 January 2014 until at least 1 January
2019.
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The following table illustrates how these two roles of governing bodies may typically be implemented in
a one tier and two tier governance model:
Typical implementation of roles of governing in one tier and two tier governance models
One tier
Two tier
Ultimate decision Board of Directors
making body

Management Board

Supervisory
function

Supervisory Board

Members of the Board of Directors responsible for the
supervision of senior management

Definitions of governing bodies of Chapter 15 management companies
and AIFM
Chapter 15 management company
AIFM
Ultimate decision “Board of Directors” means the Board of Directors of the
making body
management company.
The term “Board of Directors” does not comprise the
Supervisory Board when management companies have
a dual structure composed of a Board of Directors and a
Supervisory Board.

Supervisory
function

“Supervisory function” means the relevant persons
or body or bodies responsible for the supervision of
the senior management and for the assessment and
periodical review of the adequacy and effectiveness
of the risk management process and of the policies,
arrangements, and procedures put in place to comply
with the obligations under the 2010 Law.

“Governing body” means the body with ultimate decision
making authority in an AIFM, comprising the supervisory
and the managerial functions, or only the managerial
function if the two functions are separate.

“Supervisory function” means the relevant persons or
body or bodies responsible for the supervision of the
AIFM’s senior management and for the assessment and
periodical review of the adequacy and effectiveness
of the risk management process and of the policies,
arrangements, and procedures put in place to comply
with the obligations under the AIFM Directive/AIFM
Law152.

B. Roles
The roles of governing bodies of Chapter 15 management companies and AIFM, as laid down in the
regulations, include the following:
Roles of governing bodies of Chapter 15 management companies and AIFM
Chapter 15 management company

AIFM

Oversight over
management
entity’s activities

The Board of Management (the body composed of
senior management – see Section 6.4.7.) must regularly
provide the Board of Directors of the management
company with written complete information on the
activities of the management company and the UCITS
that it manages.

Compliance

Senior management and, when it exists, the supervisory The governing body, the senior management, and, when
function, are responsible for the management company’s it exists, the supervisory function are responsible for the
compliance with its obligations under the 2010 Law.
AIFM’s compliance with its obligations under the AIFM
Directive.
Senior management and, when appropriate, its
governing body or supervisory function must:
Senior management and, when appropriate, its
• Assess and periodically review the effectiveness of the governing body or supervisory function must:
policies, arrangements, and procedures put in place to • Assess and periodically review the effectiveness of the
comply with the obligations laid down in the 2010 Law
policies, arrangements, and procedures put in place
• Take appropriate measures to address any deficiencies
to comply with the obligations laid down in the AIFM
Directive
• Take appropriate measures to address any deficiencies

Internal controls

The supervisory function, if any, must receive written
reports on matters of compliance, internal audit, and risk
management indicating in particular whether appropriate
remedial measures have been taken in the event of any
deficiencies.

(see also Section
6.4.8. and 6.4.9.)

152

The governing body or the supervisory function, if
any, must receive on a regular basis written reports
on matters of compliance, internal audit, and risk
management indicating in particular whether appropriate
remedial measures have been taken in the event of any
deficiencies.

Source: ESMA Guidelines on sound remuneration policies under the AIFMD, February 2013.
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The following table provides more precise definitions of governing bodies used in relation to
Chapter 15 management companies and AIFM:

6

Roles of governing bodies of Chapter 15 management companies and AIFM
Chapter 15 management company

AIFM

Risk management The management company’s Board of Directors receives

The risk management function must be represented in
the governing body or the supervisory function, when it
has been established, at least with the same authority as
the portfolio management function.

The management company’s Board of Directors and,
when it exists, its supervisory function, receives regular
reports from the permanent risk management function
on:
• The consistency between the current levels of risk
incurred by each managed UCITS and the risk profile
agreed for that UCITS
• The compliance of each managed UCITS with relevant
risk limit systems
• The adequacy and effectiveness of the risk
management process, indicating in particular whether
appropriate remedial measures have been taken in the
event of any deficiencies

The AIFM’s governing body and, when it exists, its
supervisory function:
• Must be notified in a timely manner by the permanent
risk management function when it considers the
AIF’s risk profile inconsistent with the risk limits or
sees a material risk that the risk profile will become
inconsistent with these limits
• Receives regular updates from the permanent risk
management function on:
• The consistency between and compliance with the
risk limits and the risk profile of the AIF as disclosed
to investors
• The adequacy and effectiveness of the risk
management process, indicating in particular
whether appropriate remedial measures have
been or will be taken in the event of any actual or
anticipated deficiencies
• Reviews the functional and hierarchical separation of
the risk management function (see Section 7.3.5.)

(see also Chapter
7)

advice from the permanent risk management function
as regards the identification of the risk profile of each
managed UCITS.

The risk management policy must state the terms,
contents, and frequency of reporting of the risk
management function to the Board of Directors and
to senior management and, when appropriate, to the
supervisory function.

Conflicts of
interest (see also

The governing body should approve the conflicts of
interest policy and monitor its implementation.

The governing body of the AIFM and, when it exists,
the supervisory function must establish the safeguards
against conflicts of interest, regularly review their
effectiveness, and take timely remedial action to address
any deficiencies.

Remuneration

The Board of Directors is responsible for:
• Determining the remuneration of the members of the
Board of Directors and management bodies of the
management company
• Approving/reviewing/updating the remuneration policy
of the management company and supervising its
implementation

The management body of the AIFM, in its supervisory
function, must adopt and periodically review the general
principles of the remuneration policy and is responsible
for its implementation.

Section 6.4.18.)

(see also Section
6.4.20.)

The Board of Directors must establish the general principles of the remuneration policy and is responsible for its
implementation.
The Board of Directors must fix the remuneration of the members of the governing and management bodies.153

C. Qualifications
The following table outlines the required minimum qualifications of governing bodies of management
entities:
Minimum qualifications of governing bodies of management entities
Chapter 15 management company
AIFM
Knowledge, skills, Every member of the Board of Directors, or
representative if a legal person has been appointed as
and experience

The governing body of the AIFM must possess adequate
collective knowledge, skills, and experience to be able to
understand the AIFM’s activities, in particular the main
risks involved in those activities and the assets in which
the AIF is invested.

Sufficient time

The members of the governing body must commit
sufficient time to properly perform their functions in
the AIFM, and must therefore limit the number of other
professional engagements and mandates accordingly.

Director, must be adequately experienced in relation
to the type of UCIs concerned. Adequate professional
experience must have been gained through having
already performed similar activities to a high level of
responsibility and autonomy.

Every member of the Board of Directors must dedicate
sufficient time and attention to his duties. He is required
to limit the number of other professional engagements,
in particular the mandates held in other companies, to
the extent necessary in order to be able to perform his
tasks correctly.

153

CSSF Circular 10/437.
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Minimum qualifications of governing bodies of management entities
Chapter 15 management company
AIFM
Every member of the Board of Directors, or
representative if a legal person has been appointed as
Director, must be of sufficiently good repute.

Each member of the governing body must act with
honesty, integrity and independence of mind.

The composition must not compromise the independence
of the Board of Directors, for example:
• When a depositary is a shareholder of the
management company and also appointed as
depositary of the UCITs managed by the management
company, the Board of Directors of the management
company must not be predominantly composed of
representatives of the depositary
• When a management company is appointed by an
investment company, the Board of Directors of the two
entities should not be predominantly composed of the
same people

Training

The AIFM must devote adequate resources to the
induction and training of members of the governing
body.

D. Independence requirements
The UCITS V Delegated Regulation sets out the following independence requirements with respect to the
governing bodies of the self-managed investment company or management company and the depositary:
(i) No person may, at the same time, be both a member of the management body of the management
company, or self-managed investment company, and a member of the management body of the
depositary
(ii) No person may, at the same time, be both a member of the management body of the management
company, or self-managed investment company, and an employee of the depositary
(iii) No person may, at the same time, be both a member of the management body of the depositary and
an employee of the management company or the self-managed investment company
(iv) Where the management body of the management company, or self-managed investment company,
is not in charge of the supervisory functions within the company, no more than one third of the
members of its body in charge of the supervisory functions should consist of members who are, at
the same time, members of the management body, the body in charge of the supervisory functions or
employees of the depositary
(v) Where the management body of the depositary is not in charge of the supervisory functions within
the depositary, no more than one third of the members of its body in charge of the supervisory
functions should consist of members who are at the same time members of the management body
of the management company, or the body in charge of the supervisory functions of the management
company or of the self-managed or employees of the management company or of the investment
company

154

The concept of good repute of members of the Board of Directors or of senior management does not seem to be clarified
in the regulations in relation to management entities. However, the AIFM Directive Level 2 does provide some clarifications
with respect to the “good repute” of persons who effectively conduct the business of a delegate.
They shall not be deemed of sufficiently good repute if they have any negative records relevant both for the assessment
of good repute and for the proper performance of the delegated tasks or if there is other relevant information that
affects their good reputation. Such negative records shall include but shall not be limited to criminal offences, judicial
proceedings, or administrative sanctions relevant for the performance of the delegated tasks. Special attention shall be
given to any offences related to financial activities, including but not limited to obligations relating to the prevention of
money laundering, dishonesty, fraud or financial crime, bankruptcy, or insolvency. Other relevant information shall include
information indicating that the person is not trustworthy or honest.
Furthermore, when the delegate is regulated in respect of its professional services within the EU, the persons who conduct
the business may be deemed to be of “good repute” when the relevant supervisory authority has reviewed the criterion of
“good repute” within the authorization procedure, unless there is evidence to the contrary.
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Reputation154,
integrity, and
independence

6

In its Frequently Asked Questions covering the Luxembourg Law of 17 December 2010 relating to
undertakings for collective investment, the CSSF clarified that
• When the depositary of a UCITS is a Luxembourg branch of an entity having its registered office
in another EU Member State, the independence requirements should be assessed at the level of
the Chapter 15 management company (or self-managed SICAV) established in Luxembourg with
regard to the management body of the head office of the depositary and the employees of the
depositary (both at the level of its head office and of the Luxembourg branch)
• When the management company of a UCITS is established as a Luxembourg branch of a
management company having its registered office in another EU Member State, independence
requirements are assessed at the level of the depositary established in Luxembourg with regard to
the management body of the head office of the management company and the employees of the
management company (both at the level of its head office and of the Luxembourg branch)
Where there is a group link between the management company or the self-managed investment company
and the depositary, independent members of the bodies may be appointed as follows:
(i) Where the management body of the management company and the management body of the
depositary are also in charge of the supervisory functions within the respective companies, at least
one third of the members , or two persons, whichever is lower, of each management body, must be
independent
(ii) Where the management body of the management company and the management body of the
depositary are not in charge of the supervisory functions within the respective companies, at least
one third of the members, or two persons, on the body in charge of the supervisory functions within
the management company and within the depositary must be independent.
In the above context, members are deemed to be independent if they are neither members of the
management body or the body in charge of the supervisory functions nor employees of any of the other
undertakings between which a group link exists and are free of any business, family or other relationship
with the management company or the investment company, the depositary and any other undertaking
within the group that gives rise to a conflict of interest such as to impair their judgment.
In most cases the supervisory functions are performed by members of the management body of the
management company or the self-managed investment company.
In its Frequently Asked Questions covering the Luxembourg Law of 17 December 2010 relating to
undertakings for collective investment, the CSSF clarified that where there is a group link between
the management company or the self-managed SICAV and the depositary, all 7 bullets above apply
((i) – (v) and (i)-(ii).

The CSSF’s Frequently Asked Questions covering the Luxembourg Law of 17 December 2010 relating
to undertakings for collective investment, also clarified that:
• The minimum number of independent members of the Chapter 15 management body depends on
the total number of members within the relevant body:
There must be a minimum of one independent member in bodies of four members or less
There must be a minimum of two independent members in bodies of five/six members
• Individuals previously involved with, or linked to, the Chapter 15 management company, the selfmanaged SICAV, or the depositary must respect a cooling-off period of twelve months.

6.4.7. Senior management
A. Introduction and definitions
The persons who effectively conduct the business of a Chapter 15 management company or an AIFM
are referred to as “senior management” or, in Luxembourg, “conducting officers”. There must be at
least two conducting officers who, in principle, should be Luxembourg residents.
The conducting officers of a Chapter 15 management company collectively form a “Board of
Management”.
We expect that, over the coming months, the CSSF will issue further guidance on all matters
pertaining to the organization of Luxembourg management companies and self-managed
investment companies, including, inter alia, substance, anti-money laundering and counter
terrorist financing, risk management and delegation.
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“Senior management” is defined slightly differently for Chapter 15 management companies and AIFM:
Definitions of “senior management” of Chapter 15
management companies and AIFM
Chapter 15 management company
“Senior management” means the persons who effectively conduct
the business of a management company.

AIFM

“Senior management” means the person or persons who effectively
conduct the business of an AIFM and, as the case may be, the
executive member or members of the governing body

While there are no explicit requirements on the senior management of a Chapter 16 management
company, the management company must provide in its application for authorization to the CSSF
information on the members of senior management (see Section 6.4.1.).

The roles of senior management of Chapter 15 management companies and AIFM, as laid down in the
regulations, include the following:
Roles of senior management of Chapter 15
management companies and AIFM
Chapter 15 management company
AIFM
Providing Board
of Directors
with overview
of management
entity’s activities
Compliance

Central
administration

(see also Section
6.4.10.)

Internal controls
(see also Section
6.4.8. and 6.4.9.)

The Board of Management must regularly provide the
Board of Directors of the management company with
written complete information on the activities of the
management company and the UCITs that it manages.
Senior management and, when it exists, the supervisory The governing body, the senior management, and, when
function, are responsible for the management company’s it exists, the supervisory function are responsible for the
compliance with its obligations under the 2010 Law.
AIFM’s compliance with its obligations under the AIFM
Law.
Senior management and, when appropriate, its
governing body or supervisory function must:
Senior management and, when appropriate, its
• Assess and periodically review the effectiveness of the governing body or supervisory function must:
policies, arrangements, and procedures put in place to • Assess and periodically review the effectiveness of the
comply with the obligations laid down in the 2010 Law
policies, arrangements, and procedures put in place to
• Take appropriate measures to address any deficiencies
comply with the obligations laid down in the AIFM Law
• Take appropriate measures to address any deficiencies
Senior management is responsible for the
implementation of strategies and guiding principles for
central administration and internal governance through
specific policies and procedures. The concept of “central
administration” covers the management functions and
the operational and control functions, which should
enable the management company to control all of its
activities.
Senior management is responsible for the
Senior management is responsible for ensuring that
implementation of adequate internal control mechanisms the AIFM has a permanent and effective compliance
(permanent compliance, permanent risk management,
function, even if this function is performed by a third
and permanent internal audit functions).
party.
Senior management is responsible for ensuring that the
management company has a permanent and effective
compliance function, even if this function is performed
by a third party.

Senior management must receive on a frequent basis,
and at least annually, written reports on matters of
compliance, internal audit, and risk management
indicating in particular whether appropriate remedial
measures have been taken in the event of any
deficiencies.
Risk management Senior management must:
(see also Chapter 7) • Approve and review on a periodic basis the risk
management policy and arrangements, processes and
techniques for implementing that policy, including the
risk limit system for each managed UCITS, and filing
these for review
• Ensure and verify on a periodic basis that the risk
limits of each managed UCITS are properly and
effectively implemented and complied with, even if
the risk management function is performed by third
parties
• Receive from the permanent risk management
function regular reports outlining the current level of
risk incurred by each managed UCITS and any actual
or foreseeable breaches to their limits, to ensure that
prompt and appropriate action can be taken

Senior management must receive on a frequent basis,
and at least annually, written reports on matters of
compliance, internal audit, and risk management
indicating in particular whether appropriate remedial
measures have been taken in the event of any
deficiencies.

Senior management must:
• Approve and review on a periodic basis the risk
management policy and the arrangements, processes,
and techniques for implementing that policy, including
the risk limit system for each AIF it manages
• Ensure and verify on a periodic basis that the
risk limits of each managed AIF are properly and
effectively implemented and complied with, even if
the risk management function is performed by third
parties
• Receive from the permanent risk management
function regular updates outlining the current level of
risk incurred by each managed AIF and any actual or
foreseeable breaches of any risk limits, to ensure that
prompt and appropriate action can be taken
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B. Roles

6

Roles of senior management of Chapter 15
management companies and AIFM
Chapter 15 management company
AIFM
Portfolio
management

Valuation

(see also Section
7.6.)

Conflicts of
interest

(see also Section
6.4.18.)

Distribution
(see also
Chapter 12)

Prime brokers
(see Section
6.4.17.)

Remuneration

(see also Section
6.4.20.)

Senior management:
• Is responsible for the implementation of the general
investment policy, as defined, when relevant, in the
prospectus and the constitutional document, for each
managed UCITS
• Must oversee the approval of investment strategies for
each managed UCITS
• Must ensure and verify on a periodic basis that
the general investment policy and the investment
strategies are properly and effectively implemented
and complied with
• Must approve and review on a periodic basis the
adequacy of the internal procedures for undertaking
investment decisions for each managed UCITS, to
ensure that such decisions are consistent with the
approved investment strategies
Senior management should ensure that valuation policies
and procedures are established and implemented.

Senior management:
• Is responsible for the implementation of the general
investment policy, as defined, when relevant, in the
constitutional document, the prospectus, or the
offering documents, for each managed AIF
• Must oversee the approval of the investment strategies
for each managed AIF
• Must ensure and verify on a periodic basis that
the general investment policy and the investment
strategies are properly and effectively implemented
and complied with
• Must approve and review on a periodic basis the
adequacy of the internal procedures for undertaking
investment decisions for each managed AIF, to ensure
that such decisions are consistent with the approved
investment strategies
Senior management is responsible for ensuring that the
valuation policies and procedures are established and
implemented and for approving any changes thereto.
Senior management must also approve any model used
to value the assets of the AIF.
When the organizational or administrative arrangements Senior management must receive on a frequent basis,
made by the management company for the management and at least annually, written reports on monitoring of
of conflicts of interest are not adequate to ensure,
conflicts of interest.
with reasonable confidence, that risks of damage to
When the organizational or administrative arrangements
the interests of the UCITS or of its investors will be
made by the AIFM for the management of conflicts of
prevented, the senior management or other competent
interest are not adequate to ensure, with reasonable
internal body of the management company must
confidence, that risks of damage to the interests of the
be promptly informed in order for them to take any
AIF or investors in the AIF are prevented, the senior
necessary decision to ensure that in any case the
management or other competent internal body of the
management company acts in the best interests of the
AIFM must be promptly informed in order to take any
UCITS and of its shareholders or unitholders.
necessary decision or action to ensure that the AIFM acts
in the best interests of the AIF or the investors in that
AIF.
Senior management is responsible for implementing and
monitoring the marketing and the distribution network of
the UCITs under management.
Senior management must approve the list of selected
prime brokers.
Senior management is responsible for establishing and
applying a remuneration policy that meets the AIFM Law
requirements.
Authorized management155 is responsible for implementing the remuneration policy. It must elaborate procedures to
this effect and submit them to the Board of Directors for approval. It must also inform the relevant personnel of the
policies and procedures.

C. Functioning
The conducting officers of a Chapter 15 management company, as the Board of Management, are
required to cooperate closely and act collectively in the execution of their duties.
The Board of Management must be in regular contact and hold periodic meetings. Minutes of these
meetings must be available in the premises of the management company in Luxembourg.
At its meetings, the Board of Management must, inter alia, discuss “management information” (see
also Section 6.4.10.); management information must be a permanent item on its agenda.
The Board of Management must regularly provide the Board of Directors of the management company
with written complete information on the activities of the management company and the UCITS that it
manages.
Each conducting officer must be assigned specific areas of responsibility in relation to collective
portfolio management activities, including risk management. The allocation of tasks must be
performed in a manner that avoids conflicts of interest.
The functional and hierarchical separation of portfolio management and risk management at the level
of senior management is required for both Chapter 15 management companies and AIFM:

155

This term is used in CSSF Circular 10/437.
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Functional and hierarchical separation of portfolio management and risk management
at senior management levels
Chapter 15 management company
AIFM
The permanent risk management function must be hierarchically
and functionally independent from the operating units.
A conducting officer cannot be responsible for both investment
management and risk management (see also Section 7.2.5.).

The functional and hierarchical separation of the risk management
function from the operating units, including the portfolio
management function, must be ensured throughout the whole
hierarchical structure of the AIFM, up to its governing body (see
also Section 7.3.5.).

Conducting officers may direct the activities of more than one management company when it is
demonstrated to the CSSF that the exercise of multiple functions does not prevent the execution of
each function in an appropriate, honest, and professional manner. Such conducting officers must be
supported by a sufficient number of qualified staff working in Luxembourg.
The CSSF must be able to contact the members of senior management directly. They must be able to
provide the CSSF with any information that it requires in the framework of its supervisory tasks.

D. Qualifications and employment
Qualifications of senior management of management entities
Chapter 15 management company
Knowledge,
skills, and
experience

The persons who effectively conduct
the business of a management
company must be adequately
experienced also in relation to the type
of UCITS managed by the management
company.
Members of senior management must
have already acquired an adequate
level of professional experience
through the performance of similar
activities at a senior level in terms of
responsibility and independence.
The CSSF must be able to contact
Availability
the members of senior management
directly.
Reputation156, The persons who effectively conduct
integrity, and the business of a management
independence company must be of sufficiently good
repute.
of mind
The principle of independence
of the management company
from the depositary of the UCITS
under management implies that
the conducting officers cannot be
employees of the depositary.
The members of senior management
Residence
should, in principle, be permanently
present in Luxembourg in order to
execute their functions. They may,
however, live in a location from where
they are able, in principle, to come to
Luxembourg each day.

Employer

AIFM

Chapter 16
management company

The persons who effectively conduct
the business of the AIFM must be
adequately experienced also in relation
to the investment strategies pursued by
the AIF managed by the AIFM.

The persons who effectively conduct
the business must have already
acquired an adequate level of
professional experience through the
performance of similar activities at a
senior level in terms of responsibility
and independence.

The persons who effectively conduct
the business of the AIFM must be of
sufficiently good repute.

The persons who effectively conduct
the business must prove their good
repute.
The principle of independence
of the management company
from the depositary of the UCIs
under management implies that
the conducting officers cannot be
employees of the depositary.

At least two of the senior managers
should, in principle, permanently
work during normal business hours
in Luxembourg. Having regard to the
nature, scale, and complexity of the
activities of the AIFM, the CSSF may
nevertheless on a case-by-case basis
accept, on request, that only one of
the conducting officers of the AIFM
permanently works in Luxembourg.

Conducting officers do not have to
be employees of the management
company as long as there is an
agreement precisely defining their
rights and duties and, when applicable,
their reporting lines (e.g., to the Board
of Directors and any other group
entity).

156

See also Subsection 6.4.6.C.
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The conducting officers of a Chapter 15 management company may also, on the basis of a service
level agreement, make use of the expertise and/or technical means of other units within the group
to which the management company belongs or a third party that has the competencies, quality, and
authorizations necessary to provide the required support in a professional manner.
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We expect that, over the coming months, the CSSF will issue further guidance on all matters
pertaining to the organization of Luxembourg management companies and self-managed
investment companies, including, inter alia, substance, anti-money laundering and counter
terrorist financing, risk management and delegation.

6.4.8. Internal control framework
The following diagram illustrates a possible internal control framework of a management entity:
Schematic of possible internal control structure
Board of Directors

• Ensuring compliance with the Law
Senior management

•
•
•
•

Implementation of the general investment policy
Ensuring compliance with the Law
Oversight of the risk management policy and its implementation
Effective supervision of delegated functions

Independent functions
Compliance

• Establish, implement, and maintain
•
•
•

adequate compliance policies and
procedures
Ensure compliance with applicable
laws
Advise on compliance matters
Provision of reports to Senior
Management and Board

Risk management

• Implementation of risk
•
•

management policies and
procedures
Ensure risk profile is consistent
with risk limits and monitor
compliance with risk limits
Provision of reports to Senior
Management and Board

Internal audit

• Establish, implement, and maintain
audit plan

• Issue recommendations based on
results of work

• Provision of reports to Senior
Management and Board

6.4.9. Internal control functions
The three internal control functions of a management entity are compliance, risk management, and
internal audit.
Chapter 15 management companies and AIFM are required to establish and maintain operational
permanent compliance, risk management, and, subject to proportionality considerations, internal audit
functions.
Senior management must receive on a frequent basis, and at least annually, written reports on matters
of compliance, risk management, and internal audit indicating in particular whether appropriate remedial
measures have been taken in the event of any deficiencies.
The CSSF has clarified that, in a Chapter 15 management company, the risk management and/or
compliance function cannot be combined with the internal audit function, but risk management and
compliance may be combined. Neither the compliance officer, the head of risk management, nor the
internal auditor can be a member of the Board of Directors of the management company. A conducting
officer may be responsible for the permanent risk management function provided the officer has the
relevant qualifications, knowledge, and experience. When the compliance and internal audit functions
have been delegated, the monitoring of these functions cannot be carried out by the same individual.
A Chapter 15 management company must promote an internal culture of control and monitoring of risk,
which aims to ensure that all members of staff actively participate in the detection, declaration, and
control of risks incurred by the management company.
Anti-money laundering and counter-terrorist financing internal control requirements are covered in
Section 8.7.4.
Management entities are required to submit to the CSSF on an annual basis a written report of the
management on the state of the internal controls. The report must address the realization of the internal
control objectives, describe the means implemented, and summarize the main observations made and
deficiencies observed by the internal control functions, the corrective measures taken, and the effective
follow-up of these measures. It should include a copy of the summary report on the controls carried out
by the internal audit during the previous financial year.
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A. Compliance
Chapter 15 management companies and AIFM are required to establish, implement, and maintain
adequate policies and procedures designed to detect any risk of failure to comply with its obligations
under the Law, and the associated risks, and put in place adequate measures and procedures designed
to minimize such risk. The management entity should take into account the nature, scale, and
complexity of its business and the nature and range of services and activities undertaken in the course
of that business.

• Monitoring of adequacy and effectiveness of measures, policies, and procedures put in place to
detect any risk of failure by the management entity to comply with its obligations under the Law, as
well as the associated risks and the actions taken to address any deficiencies in the management
entity’s compliance with its obligations
• Advising and assisting relevant persons responsible for carrying out services and activities on
matters of compliance with the law
The management entity must ensure that:
• The compliance function has the necessary authority, resources, expertise, and access to all
relevant information
• A compliance officer is appointed. The compliance officer is responsible for:
• The compliance function
• Reporting on a frequent basis, and at least annually, to senior management on matters of
compliance, indicating in particular whether appropriate remedial measures have been taken in
the event of any deficiencies
• Persons in the compliance function are not involved in the performance of services or activities
they monitor
• The method of determining the remuneration of a compliance officer and other persons in the
compliance function does not affect their objectivity and is not likely to do so (see also Section
6.4.20.)
A management entity is not required to comply with either of the last two bullet points when it is
able to demonstrate that, in view of the nature, scale, and complexity of its business and the nature
and range of its services, those requirements are not proportionate and that its compliance function
continues to be effective.
Chapter 15 management companies should comply with the requirements of CSSF Circular 04/155
on the compliance function, with the exception of the prohibition on delegation of the function to third
parties. However, a management company providing additional services (see Section 6.2.1.) is not
permitted to delegate the compliance function.
ESMA’s Guidelines on certain aspects of the MiFID compliance function requirements published in
July 2012 provide additional insight into the responsibilities and organization of the compliance
function in the MiFID context. The guidelines are not applicable to most management entities.
On the responsibilities of the compliance function, the guidelines cover:
• Compliance risk assessment: risk-based approach
• Monitoring obligations: compliance monitoring program, the priorities of which should be
determined by the compliance risk assessment
• Reporting obligations: regular reporting to senior management and when there are significant
findings
• Advisory obligations including: support for staff training, day-to-day assistance for staff, and
participation in the establishment of new policies and procedures within the investment firm
On the organizational requirements for the compliance function, the guidelines cover:
• Effectiveness: appropriate human and other resources, authority, information, and knowledge,
experience, and expertise of the compliance officer
• Permanence: performance of the responsibilities of the compliance function on an ongoing basis
• Independence: ensuring that the compliance staff act independently when performing their tasks
and appointment
• Exemptions: remuneration when the compliance function may be involved in the performance of
services or activities it monitors
• Combining compliance with other functions
• Outsourcing of the compliance function
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Chapter 15 management companies and AIFM are required to establish and maintain a permanent and
effective compliance function, responsible for:
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The guidelines are applicable to investment firms, including credit institutions that provide
investment services and UCITS management companies that provide the investment services of
individual portfolio management or investment advice.

B. Risk management
The risk management function is covered in Chapter 7.

C. Internal audit
Chapter 15 management companies and AIFM are required to establish and maintain an internal audit
function, when this is appropriate to the nature, scale, and complexity of the business as well as the
nature and range of collective portfolio management activities undertaken.
The internal audit function is responsible for:
• Establishing, implementing, and maintaining an internal audit plan to examine and evaluate the
adequacy of the management entity’s systems, internal control mechanisms, and arrangements
• Issuing recommendations based on the work carried out
• Verifying compliance with the recommendations issued
• Issuing internal audit reports, at least annually
Management companies should comply with the requirements of CSSF Circular 98/143 on internal
control. The internal audit function may, in general, be delegated to an external expert specialized in
internal audit, such as the group internal audit function.

6.4.10. Central administration
Chapter 15 management companies and AIFM are required to have and employ the human and technical
resources and procedures that are necessary for the proper performance of their business activities.
For Chapter 15 management companies, the CSSF has clarified the concept of “central administration”,
which must be at the head office of the management company. The “central administration” consists of
two key elements:
• A decision center: senior management and the heads of the administrative and control functions, or
the different departments or professionals existing within the management company
• An administrative center: human and technical resources including a sound administrative and
accounting organization permitting adequate execution of operations, correct and complete recording
of operations, the timely production of reliable management information, the oversight over delegated
activities, the management of conflicts of interest, and the respect of the applicable rules of conduct
A Chapter 15 management company must establish a precise and clear procedures manual describing its
internal functioning, the allocation of tasks among its staff, hierarchical lines, and, when applicable, the
procedures for exchanging information with and controls undertaken on delegates. The manual has to be
available at the registered office of the management company, accessible to its staff, and kept up to date,
taking into account the evolution of the management company’s activity.
The management company is required to elaborate a number of procedures, and regularly update them.
The management company must confirm the existence of such procedures to the CSSF in its application
for authorization. The CSSF may request a copy of the relevant procedure at any time. The procedures
should include, inter alia:
• Personal transactions (see Section 6.4.14.F.)
• Conflicts of interest (see Section 6.4.18.)
• Rules of conduct (see Section 6.4.14.)
• Strategy for the exercise of voting rights
• Remuneration (see Section 6.4.20.)
A Chapter 15 management company should generate “management information” on its activities, and
those of its delegates. The management information should cover, inter alia:
• The results of controls performed on the activities of delegates
• The risk management analysis
• Incidents related to collective management (e.g., NAV calculation errors, breaches of investment
limits, valuation issues, reconciliation issues, situations giving rise to conflicts of interest)
• The best execution policy
• Complaints
• The minutes of previous meetings
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Chapter 15 management companies and AIFM should maintain adequate and orderly records of its
business and internal organization.
Chapter 15 management companies and AIFM must at all times have the necessary expertise and
resources to effectively monitor the activities carried out by delegates on the basis of an arrangement
with the management company, especially with regard to the management of the risk associated with
the delegation. Chapter 15 management companies and AIFM should ensure that they receive all the
information they require from delegates in order to effectively oversee their activities and, in the case of
Chapter 15 management companies, in order to be able to generate management information (see also
Section 6.4.15.).

The administration function is covered in Chapter 8.

6.4.11. Accounting function
A Chapter 15 management company can either put in place its own accounting function or use, under its
responsibility, the expertise of a third party specialized in the area of accounting.
Every Chapter 15 management company and AIFM must communicate to the CSSF the name of the
person responsible within the management company who can provide information on the financial
information of the management company. Every use of a third party must be notified to the CSSF in
advance.
Independent of the organization of the accounting function (see Section 8.4.), the accounting records on
the activity of a Chapter 15 management company must be available at, or electronically accessible from,
the headquarters of the management company in Luxembourg.
See also Section 6.4.13.

6.4.12. Human resources
Management companies and AIFM are required to establish, implement, and maintain decision-making
procedures and an organizational structure that specifies reporting lines and allocates functions and
responsibilities clearly and in a documented manner.
Chapter 15 management companies and AIFM are required to employ personnel with the skills,
knowledge, and expertise necessary for the discharge of the responsibilities allocated to them, taking
into account the nature, scale, and complexity of their business and the nature and range of services and
activities undertaken in the course of that business.
For Chapter 15 management companies, the CSSF may, however, grant a derogation from this
requirement and allow some or all of the personnel to be seconded or temporarily assigned from an entity
belonging to the same group or from a third party entity. In such cases, the agreement covering such
arrangement must be submitted to the CSSF. In addition, this agreement must deal with the conflicts
of interest between the personnel concerned and the entity, if it belongs to the same group. The staff
seconded or assigned must be available in Luxembourg during normal business hours.
Chapter 15 management companies must ensure that the performance of multiple functions by relevant
persons does not and is not likely to prevent those relevant persons from discharging any particular
function soundly, honestly, and professionally.
Long-term absences or resignations must not prevent the well-functioning of the Chapter 15
management company.
In its application for authorization, an AIFM must provide:
• A detailed organization chart of the applicant AIFM, showing the names and positions of all managers,
and the names of the departments for which they are responsible
• Indicate the number of employees and give details of any employees that are seconded from other
companies
Chapter 15 management companies and AIFM are required to ensure that the staff is aware of the
procedures to be followed for the proper discharge of their responsibilities.
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Management information must be available in Luxembourg and preferably saved in a central database
available at any time in Luxembourg.
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6.4.13. Technical resources
The CSSF has clarified that a Chapter 15 management company has the following options to its IT
infrastructure:
• Implement its own IT infrastructure, including its own computers and duly documented programs at its
premises in Luxembourg. This IT infrastructure should be supported by the management company’s
own IT department, organized and surrounded by an internal control system determined by the
management authority. The management company may use the services of a third party, including
advice, programming, and maintenance, under a formalized agreement
• Be connected via a link to a data processing center at its parent company or a subsidiary thereof. In
this case, the management company must verify that the parent company or subsidiary is qualified
and capable of providing the service in question. It must have quick and unlimited access to its data.
The system must ensure security of communication and confidentiality of client information
The electronic data systems, accounting, recording of portfolio transactions and of subscription and
redemption orders, and record-keeping requirements are covered in Chapter 8.
Chapter 15 management companies and AIFM are required to establish, implement, and maintain
systems and procedures that are adequate to safeguard the security, integrity, and confidentiality of
information, taking into account the nature of the information in question.
Chapter 15 management companies and AIFM are required to monitor and, on a regular basis, evaluate
the adequacy and effectiveness of their systems and take appropriate measures to address any
deficiencies.
Chapter 15 management companies and AIFM are required to establish, implement, and maintain an
adequate business continuity policy aimed at ensuring, in the event of an interruption to their systems
and procedures, the preservation of essential data and functions and the maintenance of services and
activities, or, when that is not possible, the timely recovery of such data and functions and the timely
resumption of their services and activities. For Chapter 15 management companies, the CSSF has
clarified that the management company must establish, implement, and maintain a business continuity
plan permitting it to resume its activity after a disaster and foreseeing regular verification of the backup
capacity. When the management company delegates, in whole or in part, one or more of its collective
portfolio management activities, including risk management, it must ensure that the service provider has
implemented an adequate business continuity plan.

6.4.14. Rules of conduct
A. General rules
Chapter 15 management companies and AIFM must at all times comply with similar rules of conduct.
General rules of conduct applicable to management entities
Chapter 15 management company
AIFM
• Act honestly and fairly in conducting its business activities in
•
•
•
•

the best interests of the UCITS it manages and the integrity of
the market
Act with due skill, care, and diligence, in the best interests of
the UCITS it manages and the integrity of the market
Have and employ effectively the resources and procedures
that are necessary for the proper performance of its business
activities
Try to avoid conflicts of interests and, when they cannot be
avoided, ensure that the UCITS it manages are fairly treated
Comply with all regulatory requirements applicable to the
conduct of its business activities to promote the best interests
of its investors and the integrity of the market
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• Act honestly, fairly, and with due skill, care, and diligence in
conducting their activities

• Act in the best interests of the AIF or the investors of the AIF
they manage and the integrity of the market

• Have and employ effectively the resources and procedures that

are necessary for the proper performance of their business
activities
• Take all reasonable steps to avoid conflicts of interest and,
when they cannot be avoided, identify, manage and monitor,
and, when applicable, disclose those conflicts of interest in
order to prevent them from adversely affecting the interests
of the AIF and their investors and to ensure that the AIF they
manage are fairly treated
• Comply with all regulatory requirements applicable to the
conduct of their business activities to promote the best
interests of the AIF or the investors of the AIF they manage and
the integrity of the market
• Treat all AIF investors fairly

B. Acting in the best interests of the UCI and its investors
The following table outlines the main requirements to the duty to act in the best interests of the UCI
and investors:
Best interests of UCIs and their investors provisions
to management entities
Chapter 15 management company

AIFM

Management companies must ensure that
shareholders or unitholders of managed UCITS
are treated fairly. Management companies cannot
place the interests of any group of shareholders or
unitholders above the interests of any other group of
shareholders or unitholders.

AIFM must treat all AIF investors fairly. A description
of how the AIFM ensures a fair treatment of investors
must be provided to them before they invest.
Any preferential treatment accorded by an AIFM to
one or more investors157 must not result in an overall
material disadvantage to the other investors.
When investors obtain preferential treatment, this
must be disclosed in the relevant AIF’s constitutional
document.
Whenever an investor obtains preferential treatment
or the right to obtain preferential treatment, the
AIFM must provide to investors before they invest a
description of that preferential treatment, the type of
investors who obtain such preferential treatment, as
well as, when relevant, their legal or economic links
with the AIF or AIFM.

Market
malpractices

Management entities must apply appropriate policies and procedures for preventing malpractices that might
reasonably be expected to affect the stability and integrity of the market.

Valuation (see
also Section
7.6.)

Without prejudice to any other provisions of
Luxembourg law, management companies are required
to ensure that fair, correct, and transparent pricing
models and valuation systems are used for the UCITS
they manage, in order to comply with the duty to act in
the best interests of the shareholders or unitholders.
Management companies must be able to demonstrate
that the UCITS’ portfolios have been accurately valued.

Costs

Management entities must ensure that the UCIs they manage and their investors are not charged undue costs.

C. Fees and inducements
Management companies and AIFM will not be regarded as acting fairly, honestly, and professionally
in the best interests of the UCIs they manage and their investors if, in relation to the management
of UCIs158, they pay, or are paid, any fee or commission, or provide or are provided with any nonmonetary benefit other than:
• A fee, commission, or non-monetary benefit paid or provided to or by the UCI or a person on behalf
of the UCI
• A fee, commission, or non-monetary benefit paid or provided to or by a third party or a person
acting on behalf of a third party when:
• The existence, nature, and amount of the fee, commission, or non-monetary benefit is clearly
disclosed to the investors in the UCI in a comprehensive, accurate, and understandable manner
prior to provision of the relevant service. The management entity is permitted to disclose the
essential terms when it undertakes to disclose further details at the request of the investor, and
fulfills that commitment
• The payment of the fee or commission, or provision of the non-monetary benefit, is designed to
enhance the quality of the service and not impair compliance with the management entity’s duty
to act in the best interests of the UCI or the investors in the UCI
• Proper fees that enable or are necessary for the provision of the relevant service (such as custody
costs, settlement and exchange fees, regulatory levies or legal fees) and that by their nature do
not give rise to conflicts with the management entity’s duties to act honestly, fairly, and in the best
interests of the UCI it manages or the investors in the UCI

157

Such as side letters.

158

The inducements provisions applicable to UCITS management companies specifically cover the activities of investment
management and administration, whereas inducements provisions applicable to AIFM cover all management activities (i.e.,
including marketing). See also Section 6.2.1.
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Treating
investors fairly
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In practice, any new monetary or non-monetary benefit paid or received by the management
company (or its outsourced service providers) should be identified, and classified as proper fees or
inducements. Management entities should determine whether benefits identified as inducements
comply with these criteria and terminate non-compliant agreements. Such classification and
assessment should be adequately documented.
See also Sections 6.4.15., 6.4.18., and 6.4.20.

D. Portfolio management
UCITS management companies and AIFM are required to comply with rules of conduct related to their
portfolio management activities including on:
• Investment due diligence in the selection and ongoing monitoring of investments
• Best execution of decisions to deal on behalf of the UCIs
• Placing of orders: acting in the best interest of the UCI when placing orders to deal on behalf of the
UCI with other entities for execution
• Handing of orders: ensuring prompt, fair, and expeditious execution of portfolio transactions on
behalf of the UCI

E. Subscriptions and redemptions
UCITS management companies and AIFM are required to comply with reporting and recordkeeping
requirements regarding execution of subscription and redemption orders (see Section 8.7.3.).

F. Personal transactions
UCITS management companies and AIFM are required to establish, implement, and maintain adequate
arrangements designed to prevent any relevant person from:
• Entering into a personal transaction that is prohibited by the Market Abuse Directive or the Market
Abuse Law and/or implies the misuse or improper disclosure of confidential information
• Outside the normal scope of its employment, advising any person to enter into a transaction that
would constitute misuse of information relating to pending orders
• Outside the normal scope of its employment, disclosing to any person information or opinion that
may lead any person to enter into a transaction that fulfills these conditions
Any relevant person must be aware of the restrictions on personal transactions and the measures
established by the management entity in connection with personal transactions and disclosure.
The management company must be informed promptly of any personal transaction entered into by a
relevant person (by means of notification or by other measures) and the transaction must be recorded,
including any authorization or prohibition of the transaction.
Exemptions are granted for:
• Personal transactions carried out in the context of discretionary portfolio management, if there is
no prior communication between the relevant person and the manager
• Personal transactions on UCITS and other European regulated funds, if the relevant person is not
involved in their management
See also Section 6.4.18.

6.4.15. Delegation
A. Introduction
Management entities and investment companies are permitted to delegate, or partially delegate, to
third parties the execution of one or more of their functions on their behalf. The management entity
remains responsible for the delegated activities.
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The requirements to be met vary between management entities. Generally, they include the following:
Summary of delegation requirements applicable to management entities

•
•
•
•
•

Specific to the investment management function
• Investment management should be delegated to authorized and

supervised undertakings
the efficient conduct of business
• When the investment management related mandate is given
The management entity must perform initial and ongoing due
to a third-country undertaking, there should be appropriate
diligence on the delegate
cooperation arrangements in place between the CSSF and the
The delegation should be formalized in a written agreement
supervisory authority of such country
The delegate should be qualified and capable of undertaking the • A mandate with regard to the core function of investment
delegated functions
management cannot be given to the depositary
The management entity must effectively supervise the
delegated functions
The mandate must not prevent effective supervision of the
management company or prevent it from acting, or the UCI
from being managed, in the best interests of its investors

The delegate may sub-delegate, provided the management entity is properly informed. The
requirements applicable to delegation apply to sub-delegation.
In view of the differences between the requirements applicable to delegation by management entities,
in the following sections, we summarize the requirements entity by entity. Delegation of the risk
management function is covered in Chapter 7.
Investment companies that have not appointed a management entity are also subject to the delegation
requirements of the respective fund Laws:
• Self-managed UCITS are required to comply with requirements on delegation applicable to Chapter
15 management companies (see Subsection B.)
• Investment companies under Part II of the 2010 Law are required to comply with requirements
on delegation similar to those applicable to Chapter 16 management companies (see Subsection
D.); if they are full AIFM regime AIF, they are also required to comply with AIFM requirements on
delegation (see Subsection C.)
SIFs or their management companies that delegate one or more of their own functions to third parties
are subject to SIF Law delegation requirements (see Section 2.4.2.4.); if they are full AIFM regime AIF,
they are also required to comply with AIFM requirements on delegation (see Subsection C.).

B. Chapter 15 management companies
Chapter 15 management companies may wholly or partially delegate one or more of their functions
for the purpose of ensuring more efficient conduct of their business. The delegate may, in turn, subdelegate. The delegation does not in any way affect the responsibilities of the management company.
The management company must not delegate its functions to the extent that it becomes a letter box
entity.
The following general conditions must be complied with:
• The management company must inform the CSSF and submit, for each UCITS it manages, all the
information it needs in order to verify that the requirements applicable to the delegation are met,
including a detailed description of the duties it is proposing to delegate, the entities to which the
duties are to be delegated, and the procedures in place to monitor the activities of the mandated
entities
• A written contract must be concluded between the management company and the delegate
• The mandate must not prevent effective supervision of the management company or prevent it
from acting, or the UCITS from being managed, in the best interests of its investors. The delegation
must be structured in a manner that guarantees compliance with the rules of conduct applicable to
management companies (see also Section 6.4.14.)
• The delegate entity must be qualified and capable of undertaking the delegated functions. In
addition to having any required authorizations, it must demonstrate that it has the adequate human
and technical resources with regard to the delegated functions
• When the management company delegates, wholly or partially, one or several of its collective
portfolio management functions, it must verify that the delegate has taken suitable measures to
comply with the organizational requirements, conflicts of interest and remuneration requirements,
and rules of conduct applicable to management companies (see Sections 6.4.5., 6.4.14., and
6.4.18.). The management company must monitor the compliance with these requirements on an
ongoing basis
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All types of delegation
• The CSSF must be adequately informed of the delegation
• There must be an objective reason for the delegation, such as
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• The management company must at all times have the necessary expertise and resources to
effectively monitor the activities carried out by delegates on the basis of an arrangement with the
management company, especially with regard to the management of the risk associated with the
delegation
• The mandated entity must have an internal organization and internal procedures that enable access
to all the information allowing efficient control by the management company over such delegate,
inter alia:
• Before a management company delegates to a third party, it must perform written “due
diligence” on the service provider. The “due diligence” must permit, inter alia, the management
company to identify the operational risks entailed by the delegation. The “due diligence” must be
made available to the CSSF upon request
• Measures that enable the conducting officers of the management company to monitor
effectively at any time the activity of the delegate must be implemented. This requires the
implementation of control arrangements permitting the conducting officers and staff to access
data evidencing the work performed by the delegate on behalf of the management company and
the UCITS it manages. The management company’s control arrangements must cover, inter alia
monitoring:
• The activities of the investment manager, including, for example, ensuring that assets of
the UCITS are invested in accordance with the constitutional documents and the applicable
requirements and the best execution policy is respected
• The risk exposures of the UCITS (see also Section 7.2.)
• The activities of the administrator, including the transfer agent. This includes verifying the
existence of a second level monitoring system, covering, for example, the NAV calculation
(see also Section 8.6.), or implementation of such a system itself
• The implementation of the marketing policy, covering, for example, registration in new
countries and reimbursement of distribution fees (see also Chapter 12)
The conducting officers must regularly receive detailed reports on these control arrangements,
for each UCITS it manages.
The delegation must not prevent the conducting officers from accessing, either on-line or on
request, the data relating to the UCITS.
When the delegate respects an internal control framework, documented in a written report
prepared by the delegate and reviewed and attested by an independent auditor in accordance
with a professional standard such as ISAE 3402159, or the requirements of MiFID, the
management company may take this into account in the organization of its control. The
management company may also take into account the transversal or specific competencies
existing within its group.
• The management company and the delegate must establish, implement, and maintain a
business continuity plan permitting the re-establishment of the activity after a disaster and
foreseeing regular verification of the backup capacity, when this is deemed necessary to the
nature of the delegated activity
• The delegation mandate must not prevent the conducting officers of the management company
from issuing at any time additional instructions to the delegate or withdrawing the mandate with
immediate effect when this is in the interest of investors (see also Section 6.4.7.). This must be
covered by the contract
• The UCITS’ prospectuses must list the delegated functions
In the case of the partial delegation of one or more functions, or the partial or whole sub-delegation,
the CSSF must be informed and all the delegation requirements must be complied with in relation to
the partial delegation or the sub-delegation.
The specific additional requirements applicable to delegation of the risk management function are
outlined in Section 7.2.7.
The specific additional requirements applicable to delegation of the administration function are
outlined in Section 8.2.
The CSSF has provided a non-exhaustive list of activities that may be delegated by a Chapter 15
management company and a list of the activities that a management company cannot delegate under
any circumstances.

159

International Standards on Assurance Engagements (ISAE) 3402, Assurance Reports on Controls at Third Party Service
Organization issued by the International Auditing and Assurance Standards Board.
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Delegation by a Chapter 15 management company
Activities that may be delegated160

Activities that cannot be delegated

• The management functions of collective portfolio

• Definition of the general investment policy of a common fund

• Risk management (see also Section 7.2.7.)

• Definition of the risk profile of each UCITS

• Complaints handling (see also Section 6.4.19.)

• Interpretation of the risk management analysis, including any

• Compliance function (see also Section 6.4.9.A.)

• Implementing the conflicts of interest policy, and its monitoring

• Internal audit function (see also Section 6.4.9.C.)

• Implementing the best execution policy, and its monitoring

• Operation of the IT system (see also Section 6.4.13.)

• When a representative price is not available, ensuring that

corrective measures

senior management has taken a decision on the determination
of a probable fair value or have all the necessary supporting
orders to take such a decision

• Choice of service provider
• Monitoring and control of delegated functions
The CSSF’s Frequently Asked Questions (FAQ) concerning the Luxembourg Law of 17 December
2010 relating to undertakings for collective investment clarifies the conditions to comply with in case
of delegation by a UCITS of the investment management function:
UCITS may delegate the function of investment management according to the requirements of
Article 110 of the Law of 2010. The investment manager:
• Must be authorized or registered and subject to prudential supervision.
• If located in a third country, the cooperation between the CSSF and the supervisory authority of
the investment fund manager must be ensured.
Investment fund managers located in an EEA or an OECD country and subject to prudential
supervision of an authority fulfil in principle the above criteria. Investment fund managers located
in another country are in principle acceptable if the CSSF has signed with the relevant supervisory
authority, a Memorandum of Understanding covering UCITS.
Finally, the conditions foreseen under point 7.2 of the Circular CSSF 12/546 must be met.
We expect that, over the coming months, the CSSF will issue further guidance on all matters pertaining to
the organization of Luxembourg management companies and self-managed investment companies,
including, inter alia, substance, anti-money laundering and counter terrorist financing, risk management
and delegation.
The CSSF may also, when relevant, take into account the delegation provisions applicable to AIFM.

C. AIFM
AIFM may delegate, or partially delegate, to third parties the task of carrying out functions on their
behalf. The delegate may, in turn, sub-delegate. The obligations of the AIFM towards the AIF and its
investors are not altered as a result of the delegation.
In the context of delegation, it is important to distinguish between delegation of functions, which
is subject to the AIFM delegation provisions, and other activities, such as provision of advice and
the performance of certain preparatory tasks, which may not be subject to the AIFM delegation
provisions.
The following conditions must be met:
• The AIFM must notify the CSSF before the delegation arrangements become effective
• The AIFM must be able to justify its entire delegation structure on objective reasons, which may
include:
• Optimizing business functions and processes
• Cost saving
• Expertise of the delegate in administration or in specific markets or investments
• Access of the delegate to global trading capabilities
160

Subject to the applicable requirements.
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management:
• Portfolio management
• Administration (see also Section 8.2.)
• Marketing (see also Chapter 12.)
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• The delegation structure must not allow for the circumvention of the AIFM’s responsibilities or
liability
• The delegation arrangement must take the form of a written agreement concluded between the
AIFM and the delegate, setting out the respective rights and obligations of the AIFM and the
delegate. The AIFM must ensure that the agreement sets out its right of information, inspection,
admittance and access, and its instruction, monitoring, and termination rights. The agreement
must ensure that sub-delegation can take place only with the consent of the AIFM
• The delegation must not prevent the effectiveness of supervision of the AIFM and, in particular,
must not prevent the AIFM from acting, or the AIF from being managed, in the best interests of its
investors. To this end, the AIFM and the competent authorities must have effective access to data
related to the delegated functions and to the business premises of the delegate, the competent
authorities must be able to exercise those rights of access, and the delegate must cooperate with
the competent authorities of the AIFM in connection with the delegated functions
• The AIFM must be able to demonstrate that the delegate is qualified and capable of undertaking
the functions in question, that the delegate was selected with all due care, and that the AIFM is
in a position to monitor effectively at any time the delegated activity, to give at any time further
instructions to the delegate, and to withdraw the delegation with immediate effect when this is in
the interest of investors
• The AIFM must supervise effectively the delegated functions and manage the risk associated
with the delegation. For this purpose, the AIFM must have at all times the necessary expertise
and resources to supervise the delegated functions. The AIFM must also ensure that the delegate
properly supervises the performance of the delegated functions and adequately manages the risks
associated with the delegation
• The delegate must have sufficient resources and employ sufficient personnel with the skills,
knowledge, and expertise necessary for the proper discharge of the tasks delegated to it and have
an appropriate organizational structure supporting the performance of the delegated tasks
• The persons who effectively conduct the business of the delegate must be of sufficiently good
repute161. When the delegate is regulated in the EU and the relevant supervisory authority has
reviewed the criterion of “good repute” within the authorization procedure, this criterion is deemed
to be met
• Persons who effectively conduct the activities delegated by the AIFM must have adequate
experience, appropriate theoretical knowledge, and appropriate practical experience in the relevant
functions. Their professional training and the nature of the functions they have performed in the
past must be appropriate for the conduct of the business
• The AIFM must ensure that the delegate carries out the delegated functions effectively and in
compliance with applicable law and regulatory requirements and must establish methods and
procedures for reviewing on an ongoing basis the services provided by the delegate. The AIFM must
take appropriate action if it appears that the delegate cannot carry out the functions effectively or
in compliance with applicable laws and regulatory requirements
• The AIFM must ensure that the continuity and quality of the delegated functions or of the delegated
task of carrying out functions are maintained also in the event of termination of the delegation
either by transferring the delegated functions or the delegated task of carrying out functions to
another third party or by performing them itself
• The AIFM must ensure that the delegate discloses to the AIFM any development that may have
a material impact on the delegate’s ability to carry out the delegated functions effectively and in
compliance with applicable laws and regulatory requirements
• The AIFM must ensure that the delegate protects any confidential information relating to the AIFM,
the AIF affected by the delegation, and the investors in that AIF
• The AIFM must ensure that the delegate establishes, implements, and maintains a contingency plan
for disaster recovery and periodic testing of backup facilities while taking into account the types of
delegated functions
The delegate may sub-delegate any of the functions delegated to it provided that:
• The AIFM consented in writing prior to the sub-delegation

161

Persons who effectively conduct the business of a delegate shall not be deemed of sufficiently good repute if they have any
negative records relevant both for the assessment of good repute and for the proper performance of the delegated tasks or
if there is other relevant information that affects their good reputation. Such negative records shall include but shall not be
limited to criminal offences, judicial proceedings, or administrative sanctions relevant for the performance of the delegated
tasks. Special attention shall be given to any offences related to financial activities, including but not limited to obligations
relating to the prevention of money laundering, dishonesty, fraud or financial crime, bankruptcy, or insolvency. Other
relevant information shall include information indicating that the person is not trustworthy or honest. Furthermore, when
the delegate is regulated in respect of its professional services within the EU, the persons who conduct the business may be
deemed to be of “good repute” when the relevant supervisory authority has reviewed the criterion of “good repute” within
the authorization procedure, unless there is evidence to the contrary.
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• The AIFM notified the CSSF before the sub-delegation arrangements become effective. The
notification must contain details of the delegate, the name of the competent authority where the
sub-delegate is authorized or registered, the delegated functions, the AIF affected by the subdelegation, a copy of the written consent by the AIFM, and the intended effective date of the subdelegation
• All the delegation requirements must be complied with in relation to the sub-delegation
Any further sub-delegation is subject to the same requirements.

An AIFM cannot delegate its functions to the extent that, in essence, it can no longer be considered to
be the manager of the AIF and to the extent that it becomes a letter box entity. An AIFM is no longer
considered to be the manager of the AIF and is deemed a letter box entity in any of the following
situations:
• The AIFM no longer retains the necessary expertise and resources to effectively supervise the
delegated tasks and manage the risks associated with the delegation
• The AIFM no longer has the power to take decisions in key areas that fall under the responsibility of
senior management or no longer has the power to perform senior management functions
• The AIFM loses its contractual rights to inquire, inspect, have access, or give instructions to its
delegates, or the exercise of such rights becomes impossible in practice
• The AIFM delegates the performance of investment management functions (portfolio management
and risk management) to an extent that exceeds by a substantial margin the investment
management functions performed by the AIFM itself. When assessing the extent of delegation, the
CSSF is required to assess the entire delegation structure taking into account not only the assets
managed under delegation but also the following qualitative criteria:
• The types of assets the AIF or the AIFM acting on behalf of the AIF is invested in and the
importance of the assets managed under delegation for the risk and return profile of the AIF
• The importance of the assets under delegation for the achievement of the investment goals of
the AIF
• The geographical and sectorial spread of the AIF’s investments
• The risk profile of the AIF
• The type of investment strategies pursued by the AIF or the AIFM acting on behalf of the AIF
• The types of tasks delegated in relation to those retained
• The configuration of delegates and their sub-delegates, their geographical sphere of operation,
and their corporate structure, including whether the delegation is conferred on an entity
belonging to the same corporate group as the AIFM
The CSSF may also, when relevant, take into account the delegation provisions applicable to UCITS
management companies (see Section 6.4.15.B.).
Both portfolio management and risk management are multi-faceted functions, each of which may be
delegated in part or in whole. The multi-faceted nature of risk management is covered in Chapter 7
and, in the specific context of AIF, in Section 7.3.
As the delegation structure will be assessed by the CSSF as a whole, AIFM that manage
multiple AIF are not, in principle, prevented from delegating the performance of both portfolio
management and risk management for certain AIF they manage.
Furthermore, partial delegation of the multi-faceted investment management functions may offer
AIFM a pragmatic alternative to wholly insourcing at least one of the functions, while remaining
compliant with the letter box provisions.
Delegation of the risk management function is covered in Section 7.3.7.
AIFM must provide a description of any delegated management function to investors before they invest
(see Section 10.3.3.).

D. Chapter 16 management companies
The permitted activities of a Chapter 16 management company are outlined in Section 6.2.2.F.
A Chapter 16 management company that is also authorized as an AIFM is subject to AIFM delegation
requirements (see Subsection C.).
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The AIFM’s liability towards the AIF and its investors is not affected by the fact that the AIFM has
delegated functions to a third party or by any further sub-delegation.

6

A Chapter 16 management company that is not authorized as an AIFM may also designate another
entity as AIFM; in this case, the AIFM will be subject to delegation requirements. However, as an
AIFM is only required to perform the key functions of portfolio management and risk management, a
Chapter 16 management company is permitted to delegate to another third party, for the purposes of
more efficient conduct of business, the power to carry out on its behalf one or more of the functions of
administration or marketing.
Chapter 16 management companies that manage AIF and other investment vehicles are permitted to
delegate to third parties, for the purposes of more efficient conduct of business, the power to carry out
on their behalf one or more of their functions.
The following general requirements must be met in case of delegation:
• The CSSF must be adequately informed of the delegation including:
• Description of the activities delegated and of the activities performed internally by the
management company
• Draft contracts concluded with the delegates
• Description of the controls performed by the management company on the delegates
• The mandate must not prevent effective supervision of the management company or prevent it
from acting, or the UCI from being managed, in the best interests of its investors

6.4.16. Depositary appointment
For each Luxembourg UCI, a depositary must be appointed. Furthermore, an AIFM is required to ensure
that, for each AIF it manages, a single depositary is appointed.
The UCITS management company or the investment company shall have in place a decision-making
process for choosing and appointing the depositary, which shall be based on objective pre-defined criteria
and meet the sole interest of the UCITS/AIF and the investors of the UCITS/AIF.
When the management company or the investment company appoints a depositary to which it has a link
or a group link, it shall keep documentary evidence of the following:
• An assessment comparing the merits of appointing a depositary with a link or a group link with the
merits of appointing a depositary which has no link or no group link with the management company or
the investment company, taking into account at least the costs, the expertise, financial standing, and
the quality of services provided by all depositaries assessed
• A report, based on the assessment referred to above, describing the way in which the appointment
meets the objective pre-defined criteria and is made in the sole interest of the UCITS/AIF and the
investors of the UCITS/AIF
The management company or the investment company shall demonstrate to the competent authority of
the UCITS/AIF home Member State that it is satisfied with the appointment of the depositary and that the
appointment is in the sole interest of the UCITS/AIF and the investors of the UCITS/AIF. The management
company or the investment company shall make the documentary evidence available to the competent
authority of the UCITS/AIF home Member State.
The management company or the investment company shall justify to investors, upon request, the choice
of the depositary.
The depositary shall have in place a decision-making process for choosing third parties to whom it may
delegate the safekeeping functions in accordance with Article 22a of Directive 2009/65/EC or Article 19
(11) of the Law of 12 July 2013, which shall be based on objective pre-defined criteria and meet the sole
interest of the UCITS/AIF and the investors of the UCITS/AIF.
The required qualifications and role of the depositary are outlined in Chapter 9.
The appointment of the depositary should be evidenced by a written contract. The minimum content
of the written agreement/contract between the depositary and the management entity and/or the UCI
(UCITS or AIF) is laid down in the delegated acts of the AIFM Directive and the UCITS V Directive. CSSF
Circular 16/644 containing Provisions applicable to credit institutions acting as UCITS depositary subject
to Part I of the law of 17 December 2010 relating to undertakings for collective investment and to all
UCITS, where appropriate, represented by their management company, is largely aligned with the UCITS
Directive delegated act.
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The contract has to cover at least the following elements:
Summary of particulars of the depositary agreement
Safekeeping and
oversight duties

Information to
be provided by
the depositary to
the management
entity

Full AIFM regime AIF

Description of the services to be provided by the
depositary and the procedures to be adopted by the
depositary for each type of assets in which the UCITS
may invest and that are entrusted to the depositary

Description of the services to be provided by the
depositary and the procedures to be adopted for each
type of asset in which the AIF may invest and which are
entrusted to the depositary

Description of the way in which the safekeeping and
oversight functions are to be performed depending
on the types of assets and the geographical regions in
which the UCITS plans to invest, including in respect to
the safekeeping duties, country lists and procedures
for adding or withdrawing countries from the lists. This
shall be consistent with the information provided in the
UCITS rules, instruments of incorporation, and offering
documents regarding the assets in which the UCITS
may invest

Description of the way in which the safekeeping and
oversight functions are to be performed depending
on the types of assets and the geographical regions
in which the AIF plans to invest. With respect to the
custody duties this description shall include country
lists and procedures for adding or, as the case may
be, withdrawing countries from that list. This shall
be consistent with the information provided in the
AIF rules, instruments of incorporation, and offering
documents regarding the assets in which the AIF may
invest

Description of the means and procedures by which the
depositary will provide the management company the
information it needs to perform its duties, including
in relation to the exercise of any rights attached to
financial instruments, and to allow the management
company and the UCITS to have timely and accurate
access to information relating to the accounts of the
UCITS

Description of the means and procedures by which the
depositary provides to the AIFM or the AIF all relevant
information that it needs to perform its duties, including
the exercise of any rights attached to assets, and in
order to allow the AIFM and the AIF to have a timely and
accurate overview of the accounts of the AIF

Information to be The means and procedures by which the management
company or the investment company provides all
provided to the
relevant information or ensures the depositary has
depositary

The means and procedures by which the AIFM or the
AIF provides all relevant information or ensures the
depositary has access to all the information it needs to
fulfill its duties, including the procedures ensuring that
the depositary will receive information from other parties
appointed by the AIF or the AIFM

Information on
cash accounts

Information on all cash accounts opened in the name of
the AIF or in the name of the AIFM acting on behalf of
the AIF and the procedures ensuring that the depositary
will be informed when any new account is opened

access to all the information it needs to fulfil its duties,
including the procedures ensuring that the depositary
will receive information from other parties appointed by
the management company or the investment company
Information on all cash accounts opened in the name
of the UCITS or of the management company acting on
behalf of the UCITS and the procedures ensuring that
the depositary will be informed when any new account
is opened

All necessary information that needs to be exchanged
Subscriptions
and redemptions between the UCITS or the management company, or

Information that needs to be exchanged between the AIF,
the AIFM, a third party acting on behalf of the AIF or the
AIFM, on the one hand, and the depositary, on the other
hand, related to subscriptions and redemptions

Prevention
of money
laundering and
the financing of
terrorism (see
Section 8.7.4.)

Tasks and responsibilities of the parties regarding
obligations on the prevention of money laundering and
the financing of terrorism

Tasks and responsibilities of the parties regarding
obligations on the prevention of money laundering and
the financing of terrorism

Modification
of UCI
documentation

Description of procedures to be followed when
the management company plans to modify the
constitutional document or prospectus of the UCITS,
identifying when the depositary should be informed and
when the depositary’s prior agreement is necessary

The procedures to be followed when an amendment to
the constitutional document or offering documents is
being considered, detailing the situations in which the
depositary has to be informed, when the depositary
should be informed, and when the depositary’s prior
agreement is necessary

Depositary
monitoring of
management
entity

The procedures ensuring that the depositary, regarding
its duties, has the ability to enquire into the conduct of
the management company or the UCITS and to assess
the quality of information received, including having
access to the books of the management company or the
UCITS and on-site visits

The procedures ensuring that the depositary, regarding
its duties, has the ability to enquire into the conduct of
the AIFM and, as the case may be, the AIF, and to assess
the quality of information provided, including having
access to the books of the AIF and/or the AIFM or on-site
visits

a third party acting on behalf of the UCITS, on the one
hand, and the depositary, on the other hand, related to
the sale, subscription, redemption, issue, cancellation,
and re-purchase of units of the UCITS

Description of procedures by which the management
Management
entity monitoring company or the UCITS can review the performance of
the depositary regarding its contractual obligations
of depositary

The procedures ensuring that the AIFM and/or the AIF
can review the performance of the depositary regarding
its contractual obligations
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UCITS
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Summary of particulars of the depositary agreement
Depositary
escalation
procedures

UCITS

Full AIFM regime AIF

Details regarding the depositary’s escalation procedures,
including the identification of the persons to be
contacted within the management company or the
UCITS when the depositary launches such a procedure

Details regarding the depositary’s escalation procedures,
including the identification of the persons to be
contacted within the AIF and/or the AIFM when the
depositary launches such a procedure

A commitment by the depositary to notify the UCITS
Segregation by
when the segregation of assets is no longer adequate
sub-custodian
issue notification to ensure protection from insolvency of a third party to
whom safekeeping has been delegated

A commitment by the depositary to notify the AIFM
when it becomes aware that the segregation of assets
is not adequate to ensure protection from insolvency of
sub-custodian

Appointment
of third parties
by either party
(management
entity or
depositary)

Commitment to provide, on a regular basis, details
of any third party appointed and, upon request,
information on the criteria used to select the third party
and the steps to monitor the activities carried out by the
selected third party

Commitment to provide details of any third party
appointed to carry out parts of their respective duties
and, upon request, information on the criteria used
to select the third party and the steps to monitor the
activities carried out by the selected third party

Asset re-use

Information on whether or not the depositary or a third
party to whom safekeeping functions are delegated may
re-use the assets it has been entrusted with and, if any,
the conditions attached to any such re-use

Liability in case
of delegation of
custody

A statement that a depositary’s liability is not affected
by any delegation of its custody functions

A statement that the depositary’s liability is not affected
by any delegation of its custody functions, unless
the depositary has discharged itself of its liability in
accordance with the relevant requirements. In case of
discharge of liability, the contract must expressly permit
the discharge of the depositary’s liability and establish
the objective reason to contract such a discharge

Confidentiality

Confidentiality obligations applicable to the parties,
which must not impair the ability to have access to
relevant documents and information

Confidentiality obligations applicable to the parties,
which must not impair the ability to have access to
relevant documents and information

Amendments and Period of validity, conditions under which the contract
may be amended or terminated, and transition
termination of
arrangements in case of change of depositary
the agreement

Period of validity, conditions under which the contract
may be amended or terminated, and transition
arrangements in case of change of depositary

Applicable law

The law of the UCITS home Member State

Applicable law must be specified

Scope of
agreement

List of all UCITS covered by the agreement

List of all AIF covered by the agreement

The details to the elements of the depositary contract described above may be included in a subsequent
amendment to the contract such as a service level agreement or other separate written agreement.
In addition to meeting the requirements laid down in the depositary contract, the management entity is
required, inter alia, to:
• Ensure that all instructions and relevant information related to the UCI’s assets and operations are sent
to the depositary (see Subsection 9.4.5.1.)
• Provide the depositary, upon commencement of its duties and on an on-going basis, with all relevant
information it needs in order to perform the oversight duties including information to be provided to
the depositary by third parties
• Provide the depositary with all information relating to any reservations on the UCI’s financial
statements expressed by the auditor

6.4.17. Prime brokers and counterparties
AIFM must exercise due skill, care, and diligence in the selection of prime brokers and counterparties
before appointing them and, thereafter, on an ongoing basis, taking into account the full range and quality
of their services. When selecting prime brokers or counterparties of an AIFM or an AIF in an over-thecounter (OTC) derivatives transaction, securities lending, or repurchase agreement, AIFM must ensure
that those prime brokers and counterparties:
• Are subject to ongoing supervision by a public authority
• Are financially sound, taking into account the applicable prudential regulation, including capital
requirements and effective supervision
• Have the necessary organizational structure and resources to perform the services to be provided by
them to the AIFM or the AIF
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The list of selected prime brokers must be approved by the AIFM’s senior management.
When an AIFM uses a prime broker, the arrangement must be set out in a written contract, which must
cover the terms under which the prime broker may transfer and re-use AIF assets. The contract must also
provide that the depositary, if separate from the prime broker, be informed of the contract.
In its application for authorization, the AIFM is required to provide details of the workflows of the
processes and interactions between the prime broker, the AIFM, and other related parties.

Information that must be disclosed to investors before they invest is covered in Section 10.3.3.

6.4.18. Conflicts of interest
A. Introduction
Management entities should take all reasonable steps to identify, prevent, manage, and monitor
conflicts of interest in order to prevent them from adversely affecting the interests of the UCIs and
their investors. When the arrangements made by the management entity to identify, prevent, manage,
and monitor conflicts of interest are not adequate to ensure, with reasonable confidence, that risks
of damage to investors’ interests will be prevented, the management entity must disclose the general
nature or sources of conflicts of interest to the investors.162
Specific conflicts of interest requirements apply to SIFs (see Section 2.4.2.3.).

B. Applicable general rules
The wording of the general requirements on conflicts of interest differs between UCITS management
companies and AIFM:
General requirements on conflicts of interest
applicable to management entities
Chapter 15 management company

AIFM

A UCITS management company is required to
try to avoid conflicts of interests and, when
they cannot be avoided, to ensure that the
UCITS it manages are fairly treated.

An AIFM is required to take all reasonable steps to avoid
conflicts of interest and, when they cannot be avoided, to
identify, manage and monitor, and, when applicable, disclose
those conflicts of interest in order to prevent them from
adversely affecting the interests of the AIF and their investors
and to ensure that the AIF they manage are fairly treated.

A UCITS management company is structured
and organized in such a way as to minimize
the risk of UCITS’ or clients’ interests being
prejudiced by conflicts of interest between
the management company and its clients,
between two of its clients, between one of its
clients and a UCITS, or between two UCITS.

AIFM are required to maintain and operate effective
organizational and administrative arrangements that takes
all reasonable steps designed to identify, prevent, manage,
and monitor conflicts of interest in order to prevent them
from adversely affecting the interests of the AIF and their
investors.
AIFM are required to segregate, within their own operating
environment, tasks and responsibilities that may be regarded
as incompatible with each other or that may potentially
generate systematic conflicts of interest. AIFM must assess
whether their operating conditions may involve any other
material conflicts of interest and disclose them to the
investors of the AIF.
When organizational arrangements to identify, prevent,
manage, and monitor conflicts of interest are not adequate to
ensure, with reasonable confidence, that risks of damage to
investors’ interests will be prevented, the AIFM must clearly
disclose the general nature or sources of conflicts of interest
to the investors before undertaking business on their behalf,
and develop appropriate policies and procedures.

Chapter 16 management companies are required to submit a description of how they manage
potential conflicts of interest in their application for authorization.
162

The wording of this summary is based on the requirements applicable to AIFM.
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AIFM must ensure that from the date of the appointment of a prime broker there is an agreement
that requires the prime broker to make available to the depositary daily statements providing detailed
information on the assets of the AIF. The relationship between the prime broker and the depositary is
covered in Section 9.8.
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C. Types of conflicts of interest
For the purpose of identifying the types of conflicts of interest that arise in the course of their
business, UCITS management companies and AIFM must take into account, in particular, whether the
management entity, a relevant person, or a person directly or indirectly linked by way of control is in
any of the following situations:
• Is likely to make a financial gain or avoid a financial loss at the expense of the UCI or its investors
• Has an interest in the outcome of a service or an activity provided to the UCI or its investors or to a
client or of a transaction carried out on behalf of the UCI or a client, which is distinct from the UCI’s
interest in that outcome
• Has a financial or other incentive to favor the interest of a UCITS, a client or group of clients, or
another UCI over the interest of the UCI or, in the case of AIFM, the interest of one investor over the
interest of another investor or group of investors in the same AIF
• Carries out the same activities for the UCI and for another UCI or other client
• Receives or will receive from a person other than the UCI or its investors an inducement in relation
to collective portfolio management activities provided to the UCI, in the form of monies, goods, or
services other than the standard commission or fee for that service (see also Subsection 6.4.14.C.)
Conflicts of interest identification requirements
applicable to management entities
Chapter 15 management company

AIFM

UCITS management companies, when identifying the
types of conflicts of interest, must take into account
the following:
• The interests of the management company,
including, if relevant, those deriving from its
belonging to a group or from its services and
activities and those of other group members
• The interests of investors
• The duties of the management company towards
the UCITS
• The interests of two or more UCITS its manages

An AIFM is required to take all reasonable steps to identify
conflicts of interest that arise in the course of managing
AIF between:
• The AIFM, including its managers, employees, or
any person directly or indirectly linked to the AIFM
by control, and the AIF managed by the AIFM or the
investors in that AIF
• The AIF or the investors in that AIF and another AIF or
the investors in that AIF
• The AIF or the investors in that AIF and another client
of the AIFM
• The AIF or the investors in that AIF and any UCITS it
manages (when the AIFM has also been authorized as
a UCITS management company) or the investors in any
such UCITS
• Two clients of the AIFM

Potential conflicts of interest may exist between, for example:
• Risk management and operations: the functional and hierarchical separation of the functions of
risk management and the operating units, including portfolio management, is covered in Chapter
7. The functional and hierarchical separation requirements for AIFM are set out in more detail in
Section 7.3.5.
• Internal audit function and risk management function: the roles of internal control functions
are covered in Section 6.4.9. The role of the internal audit function of an AIFM in reviewing the
performance of the risk management function is covered in Section 7.3.5.
• Internal audit function and compliance function: the roles of internal control functions are covered
in Section 6.4.9.
• Valuation and portfolio management: the functional independence of the valuation function from
the portfolio management function is covered in Section 7.6.
• Depositary and portfolio management or risk management functions: requirements to be met in
case of delegation of portfolio management or risk management to an entity that is part of the
group of the depositary or part of the group of a delegate of the depositary is covered in Section
7.2.2.
Potential conflicts of interest may also arise when:
• The parent company, another group company, or a related party is appointed as portfolio
manager, investment adviser, or service provider
• Related parties play an influential role within the management entity, for example when a
service provider represented in the Board or an investment adviser represented in the portfolio
management function or the Board
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• The UCI challenges the portfolio management decisions of the management entity or portfolio
manager
• A deal could be allocated to several UCIs
• In the interests of investors and in accordance with the relevant UCI’s valuation rules, an asset
held by two different UCIs managed by the same management entity may be valued differently
(see also Section 7.6.)
• Different decisions need to be taken for different UCIs, in order to act in the best interests of each,
for example, in the exercise of voting rights attached to the assets of the AIF or in exiting the
investment

Delegates may be subject to conflicts of interest requirements, as described in Section 6.4.15.
Transparency requirements on conflicts of interest that may arise from delegation are covered in
Chapter 10.

D. Conflicts of interest policy
Management companies and AIFM must establish, implement, and apply an effective conflicts of
interest policy. The policy must be set out in writing and be appropriate to the size and organization of
the management entity and the nature, scale, and complexity of its business.
When the management entity is a member of a group, the policy must also take into account any
circumstances that may give rise to a conflict of interest resulting from the structure and business
activities of other members of the group.
The conflicts of interest policy must cover the following:
• With reference to the activities carried out by or on behalf of the management entity, identification
of the circumstances that constitute or may give rise to a conflict of interest entailing a material risk
of damage to the interests of the UCI or its investors or one or more other clients
• Procedures to be followed and measures to be adopted in order to prevent, manage, and monitor
such conflicts

E. Procedures and measures preventing or managing conflicts of interest
The procedures and measures established for the prevention or management of conflicts of interest
must ensure that the relevant persons engaged in different business activities involving a risk of
conflict of interest carry out these activities having a degree of independence that is appropriate to the
size and activities of the UCITS management company or AIFM and of the group to which it belongs
and to the materiality of the risk of damage to the interests of the UCI, its investors, or other clients.

F. Monitoring conflicts of interest
The UCITS management company or AIFM must keep and regularly update a record of the types of
activities undertaken by or on behalf of the management entity in which a conflict of interest entailing
a material risk of damage to the interests of one or more UCIs or its investors has arisen or, in the case
of an ongoing activity, may arise.
In the case of AIFM, senior management must receive on a frequent basis, and at least annually,
written reports on such activities.

G. Managing conflicts of interest
When the organizational or administrative arrangements made by the UCITS management company or
AIFM are not adequate to ensure, with reasonable confidence, that risks of damage to the interests of
the UCI or investors in the UCI are prevented, senior management or other competent internal body of
the management entity must be promptly informed in order to take any necessary decision or action
to ensure that the management entity acts in the best interests of the UCIs or its investors.

H. Disclosure of conflicts of interest
Management entities are required to disclose to investors information on conflicts of interest that
cannot, with reasonable confidence, be prevented (see Section 10.4.).
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• The interests of investors subscribing shares or units vs those of existing shareholders or
unitholders or those of shareholders or unitholders redeeming shares or units vs those remaining
in the UCI diverge

6

I. Investor liquidity
An AIFM that manages open-ended AIF must identify, manage, and monitor conflicts of interest
arising between investors wishing to redeem their investments and investors wishing to maintain their
investments in the AIF and any conflicts between the AIFM’s incentive to invest in illiquid assets and the
AIF’s redemption policy.

J. Voting rights
UCITS management companies and AIFM must develop measures and procedures to prevent or
manage conflicts of interest arising from the exercise of voting rights linked to instruments held in the
portfolio.

6.4.19. Complaints handling
UCITS management companies are required to establish, implement, and maintain effective and
transparent procedures for the reasonable and prompt handling of complaints received from investors.
The management company must ensure that each complaint and the measures taken for its resolution
are recorded.
Investors must be able to file complaints free of charge. The information regarding complaints handling
procedures must be made available to investors free of charge.
The management company must designate among its staff one person responsible for the handling,
centralization, and follow-up of complaints. A specific mandate for the handling of complaints can be
given to a specialized third party.
A description of the complaints handling procedures and the name of the person responsible must be
communicated to the CSSF in the application for authorization. The management company must also
communicate a list of third parties authorized to handle complaints.
The management company is required to submit to the CSSF, within one month of the annual general
meeting of the management company, annual information on the investor complaints, the reasons for the
complaints, and the status of their handling.
On 11 November 2016, the CSSF published Regulation 16-07 relating to out-of-court complaint
resolution replacing Regulation 13-02. The Regulation specifies the obligations of financial sector
entities on the handling of complaints, including:
• Complaints handling policy, procedure, and responsibility for complaints handling:
• The complaints management policy should be defined, endorsed, and implemented by the
management of the entity. It should be set out in a document and available to all relevant staff
members
• The procedure must be efficient and transparent and reflect the need for objectivity and search
for truth. It must enable the identification and mitigation of any conflict of interest
• The person responsible for the complaints must ensure that every complaint as well as each
measure taken is properly registered. It is his responsibility to inform the complainant of the
name and contact details of the person in charge of his file
• Entities must provide clear, precise, and up-to-date information on the complaints procedure to
be followed
• Entities must acknowledge receipt of a complaint within 10 working days and provide an
answer without undue delay, in any case within one month
• Communication of information to the CSSF:
• The entity must cooperate with the CSSF and provide the CSSF with comprehensive answers to
any query that they have
• The person responsible for complaints must communicate to the CSSF on an annual basis
indicating the number of complaints registered, sorted by type of complaints, a summary
report, and the measures taken to deal with them
The Regulation also covers the rules applicable to the request for the out-of-court resolution of
complaints filed with the CSSF. The procedure aims to facilitate the resolution of complaints against
professionals without judicial proceedings. The procedure is not a mediation procedure within the
meaning of the Luxembourg Mediation Law.
CSSF Circular 17/671 provides specifications regarding CSSF Regulation 16-07 and further develops
the content of CSSF Circular 14/589.
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6.4.20. Remuneration policy
The key regulations on remuneration that may be applicable in the context of Luxembourg management
companies, AIFM, and investment companies are summarized in the following table:
Key remuneration regulations
Title

CSSF Circular 10/437 re
Guidelines concerning the
remuneration policies in the
financial sector163

AIFM
AIFM Law
ESMA’s Guidelines on sound
remuneration policies under
the UCITS Directive and AIFMD
(2016/411)
ESMA’s Guidelines on sound
remuneration policies under
AIFMD (2016/579)
ESMA Q&A on the application of
AIFMD, last updated July 2018

Entities in
scope

All entities under the supervision AIFM and internally managed AIF
of the CSSF (“financial
undertakings”), including
management entities and, in some
cases, investment companies

UCITS Management companies
2010 Law as amended by the law
of 10 May 2016, transposing the
UCITS V Directive
ESMA’s Guidelines on sound
remuneration policies under
the UCITS Directive and AIFMD
(2016/411)
ESMA’s Guidelines on sound
remuneration policies under the
UCITS Directive (2016/575)
ESMA Q&A on application of the
UCITS Directive, last updated July
2018
Management companies and
investment companies that have
not designated a management
company authorized pursuant to
the UCITS Directive

The EU “UCITS V” Directive amends the UCITS Directive, inter alia, including specific provisions on
remuneration applicable to management companies.
Overall, the UCITS V remuneration provisions are similar to the AIFM Directive provisions and apply from
1 January 2017.
The Luxembourg law of 10 May 2016 was published in the Luxembourg official journal, the Mémorial A,
on 12 May 2016 and entered into force on 1 June 2016. It implemented the UCITS V Directive and also
introduced a number of changes to the Luxembourg legislation applicable to investment funds other than
UCITS.
The ESMA Guidelines on Sound Remuneration Policies under the UCITS Directive have been published on
31 March 2016, as amended, and will enter into force on 1 January 2017.
The following subsections outline the main requirements of the CSSF Circular, the AIFM and UCITS
management company provisions.

A. CSSF Circular
Key provisions of CSSF Circular 10/437
Key principles

The Circular requires financial undertakings to establish, implement, and maintain
a remuneration policy that is consistent with and promotes sound and effective risk
management and does not induce excessive risk-taking. The policy must be in line with the
business strategy, objectives, values, and long-term interests of the financial undertaking
and be consistent with the principles relating to the protection of clients and investors
when providing services.

Staff in scope

The Circular applies to the remuneration of members of the Board and management bodies
of financial undertakings, as well as those categories of staff whose professional activities
have a material impact on the risk profile of the financial undertaking. However, when
the remuneration of these individuals is fixed, the financial undertaking is exempted from
applying the Circular.

163

The Circular implements European Commission Recommendation 2009/384/EC on remuneration policies in the financial
services sector.
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6

Key provisions of CSSF Circular 10/437
Applicability to
delegates

The Circular is applicable to entities under the supervision of the CSSF. It does not apply to
fees and commissions received by intermediaries and external service providers in case of
outsourced activities.164

Key
requirements
on
remuneration

When remuneration includes a variable component or a bonus, the remuneration policy
should be structured with an appropriate balance of fixed and variable remuneration
components. The remuneration policy must set a maximum limit on the variable
component.
The fixed component of the remuneration should represent a sufficiently high proportion
of the total remuneration allowing the financial undertaking to operate a fully flexible
bonus policy.
In particular, the financial undertaking should be able to withhold bonuses entirely or partly
when performance criteria are not met by the individual concerned, the business unit
concerned, or the financial undertaking in its entirety.
When a significant bonus is awarded, the major part of the bonus should be deferred with
a minimum period of deferral. The deferred element of the bonus should take into account
the outstanding risks associated with the performance to which the bonus relates.
When remuneration is performance related, its total amount should be based on a
combination of the assessment of the performance of the individual, of the business unit
concerned, and of the overall results of the financial undertaking. The assessment of
performance should be set in a multi-year framework (e.g., three to five years) in order
to ensure that the assessment process is based on longer term performance and that the
actual payment of bonuses is spread over the business cycle of the company.

Governance

Under the Circular, the remuneration policy should include measures to avoid conflicts of
interest. The procedures for determining remuneration within the financial undertaking
should be clear and documented and should be internally transparent.
The Board of Directors is responsible for:
• Determining the remuneration of the members of the Board of Directors and
management bodies of the financial undertaking
• Establishing the general principles of the remuneration policy of the financial
undertaking and supervising its implementation
A remuneration committee may assist the Board of Directors in its duties.
The implementation of the remuneration policy should be subject to central and
independent internal review, at least annually, by control functions, for compliance with
policies and procedures defined by the Board. The report of the internal control review
must be sent to the Board of Directors and be available to the CSSF.

Disclosure
and internal
communication

164

Relevant information on the remuneration policy, and any updates in case of policy
changes, should be disclosed by the financial undertaking in a clear and easily
understandable way to relevant stakeholders. Such disclosure may take the form of an
independent remuneration policy statement, a periodic disclosure in annual financial
statements, or any other form (see Section 10.4.3.).

CSSF Circular 10/437 is applicable to entities under the supervision of the CSSF. Entities not under the supervision of the
CSSF, for example delegates, may be subject to certain remuneration provisions of the UCITS and AIFM Directives: Please
refer to ESMA’s Questions and Answers on the application of the UCITS Directive and ESMA’s Questions and Answers on the
application of the AIFMD
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B. AIFM provisions

Key principles

The AIFM Law requires AIFM to have remuneration policies that:
• Are consistent with and promote, sound and effective risk management
• Do not encourage risk-taking that is inconsistent with the risk profiles or constitutional
documents of the AIF it manages
• Are in line with the business strategy, objectives, values, and interests of the AIFM and
the AIF it manages or the investors of such AIF and includes measures to avoid conflicts
of interest

Staff in scope

An AIFM’s remuneration policies and practices must cover those categories of staff whose
professional activities have a material impact on the risk profiles of the AIFM or of the AIF
it manages including:
• Executive and non-executive members of the governing body of the AIFM, such as
Directors, chief executive officer, and executive and non-executive partners
• Senior management
• Staff responsible for heading portfolio management, administration, marketing, and
human resources
• Control functions
• Other risk takers, such as staff whose professional activities, either individually or
collectively, can exert material influence on the AIFM’s risk profile or on an AIF it
manages, including persons capable of entering into contracts/positions and taking
decisions that materially affect the risk positions of the AIFM or the AIF it manages – for
example, sales persons, traders, and trading desks personnel
• Any employee receiving total remuneration that takes them into the same remuneration
bracket as senior management and risk takers whose activities have a material impact
on the risk profile of the AIFM or the AIF it manages
AIFM should define what constitutes materiality within the context of the AIFM and the AIF
it manages, including an analysis of the impact on the AIFM’s results and/or balance sheet
and/or performance of the AIF and job functions and responsibilities.

Applicability to
delegates

The provisions apply to categories of staff of the entity or entities to which portfolio
management or risk management activities have been delegated by the AIFM, whose
professional activities have a material impact on the risk profiles of the AIF that the AIFM
manages.
When delegating portfolio management or risk management activities, AIFM should ensure
that either of the following criteria are met:
• The entities to which portfolio management or risk management activities have been
delegated are subject to regulatory requirements on remuneration that are equally as
effective as those applicable under ESMA’s guidelines
• Appropriate contractual arrangements are put in place with entities to which portfolio
management or risk management activities have been delegated in order to ensure that
there is no circumvention of the remuneration rules set out in the AIFM Directive, the
AIFM Law, and ESMA’s guidelines. These contractual arrangements should cover any
payments made to the delegates’ identified staff as compensation for the performance
of portfolio or risk management activities on behalf of the AIFM

Group
remuneration
policy

ESMA’s guidelines apply in any case to any AIFM. In particular, there should be no
exception to the application to any of the AIFMs that are subsidiaries of a credit institution
of the sector-specific remuneration principles set out in the AIFMD and in the ESMA
guidelines (2016/579).
It may be the case that in a group-context, non-AIFM sectorial prudential rules applying to
group entities may lead certain staff of the AIFM that is part of that group to be ‘identified
staff’ for the purpose of those sectorial remuneration rules.
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Key AIFM provisions on remuneration
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Key AIFM provisions on remuneration
Key
requirements
on
remuneration

AIFM are required to comply with a series of principles set out in Annex II of the AIFM Law
in a way that is appropriate to their size, internal organization, and the nature, scope, and
complexity of their activities. For example:
• When remuneration is performance related, the total amount of remuneration must
be based on a combination of the assessment of the performance of the individual,
and of the business unit or AIF concerned, and of the overall results of the AIFM. When
assessing individual performance, financial as well as non-financial criteria must be
taken into account
• The assessment of performance must be set in a multi-year framework appropriate to
the life-cycle of the AIF managed by the AIFM
• Fixed and variable components of total remuneration must be appropriately balanced
and the fixed component must represent a sufficiently high proportion of the total
remuneration to allow the operation of a fully flexible policy, on variable remuneration
components, including the possibility to pay no variable remuneration component
• In general, at least 50% of any variable remuneration must consist of shares or units of
the AIF concerned or equivalent non-cash instruments
• At least 40% of the variable remuneration component must be deferred over a period
that is appropriate to the life-cycle and redemption policy of the AIF concerned and is
correctly aligned with the nature of the risks of the AIF in question (generally three to
five years)
• Staff engaged in control functions must be compensated in accordance with the
achievement of the objectives linked to their functions, independent of the performance
of the business areas they control

Proportionality
– general
principles

AIFM should comply with remuneration principles in a way and to the extent that is
appropriate to their size, internal organization, and the nature, scope, and complexity of
their activities.
Not all AIFM will have to comply with the remuneration requirements in the same way
and to the same extent. Proportionality should operate both ways: some AIFM will need
to apply more sophisticated policies or practices in fulfilling the requirements; other AIFM
may meet the requirements in a simpler way.
The AIFM has the responsibility to assess its own characteristics and to develop and
implement remuneration policies and practices that appropriately align the risks faced and
provide adequate and effective incentives to its staff.

Proportionality
in respect
of the
characteristics
of the AIFM

The criteria relevant to the application of the proportionality principle are:
• Size: the criterion relates to the value of the AIFM capital and to the value of the assets
of the AIF it manages; liabilities or risk exposures of the AIFM and of the AIF managed;
the number of staff, branches, or subsidiaries of an AIFM. The full remuneration
principles apply when the aggregate set of the AIF it manages becomes potentially
systemically important (e.g., in terms of total assets under management) or leads to
complex investment management activities
• Internal organization: the assessment should take into consideration the entire
organization of the AIFM, including the legal structure, the complexity and internal
governance structure, all the AIF managed, and the listing of the AIFM or AIF it manages
• Nature, scope, and complexity of the activities: the underlying risk profile of the
business activity should be taken into account. Such elements could include the type
of authorized activities, the type of investment policies and strategies of the AIF the
AIFM manages, the cross-border nature of the business activities, and the additional
management of UCITS

Disapplication
of certain
requirements
in application
of the
proportionality
principle

Proportionality may apply, on an exceptional basis and taking into account specific facts,
to the disapplication of some requirements if this is consistent with the risk profile, risk
appetite, and the strategy of the AIFM and the AIF it manages. AIFM should be able to
explain to competent authorities, if requested, the rationale for each requirement that is
disapplied. AIFM should perform an assessment for each of the remuneration requirements
to determine whether proportionality allows them not to apply each individual
requirement.
The following are the only requirements that may be disapplied if it is proportionate to do
so:
• Pay-out process – some AIFM, either for the total of their identified staff or for some
categories within their identified staff, may not apply the requirements on:
• Variable remuneration in instruments
• Retention
• Deferral
• Ex-post risk adjustment of variable remuneration
• The requirement to establish a remuneration committee
If not applied, the minimum deferral period of three to five years, the minimum portion of
40 to 60% of variable remuneration that should be deferred, and the minimum portion of
50% of variable remuneration that should be paid in instruments must be disapplied in its
entirety; it is not possible to apply lower thresholds based on proportionality.
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Key AIFM provisions on remuneration
An AIFM’s remuneration policy should encourage the alignment of the risks taken by its
staff with those of the AIF it manages, the investors of such AIF, and the AIFM itself.
The general requirements on risk alignment should be applied by the AIFM only to the
individual remuneration packages of the identified staff, but a voluntary AIFM-wide
application is strongly recommended.
The key provisions on risk alignment include:
• Fully flexible policy on variable remuneration:
A fully flexible policy implies not only that the variable remuneration should decrease as
a result of negative performance but also that it can go down to zero in some cases.
• Risk alignment of variable remuneration:
Variable remuneration should be performance-based and risk adjusted.
The risk alignment process should include performance and risk measurement, award,
and payout processes.
The remuneration system should start by defining the objectives of the AIFM, the unit,
as well as the staff and the investment strategy of the AIF concerned. The right to
receive the variable remuneration is earned (“awarded”) at the end of the accrual period
or during the accrual period, which should be at least one year, but may be longer.
When assessing the risk and performance, AIFM should take into account both
current and future risks that are taken by the staff member, the business unit, the
AIF concerned, or the AIFM as a whole. The risk alignment process should use a mix
of quantitative and qualitative approaches. AIFM should take into account all risks,
whether on or off balance sheet, differentiating among risks affecting the AIFM, the AIF
it manages, business units, and individuals. In order to take into account all material
risks, AIFM should use the same risk measurement methods as those used in the risk
management policy established for the AIF managed by the AIFM (see Section 7.3.).
AIFM should also take into account, if relevant, the risks arising from the management
of UCITS, from additional activities, and the potential professional liability risks that the
AIFM has to cover.
In order to align the actual payment of remuneration to the life-cycle and redemption
policy of the AIF managed by the AIFM and their investment risks, the variable
remuneration should partly be paid upfront (short-term) and partly deferred (long-term):
• The short-term component should be paid directly after the award and rewards staff
for performance delivered in the accrual period
• The long-term component should be awarded to staff during and after the deferral
period. It should reward staff for the sustainability of the performance in the long
term, which is the result of decisions taken in the past
• Before paying out the deferred portion, a reassessment of the performance
and, if necessary, a risk adjustment should be required in order to align variable
remuneration to risks and errors in the performance and risk assessments that
have appeared since the staff members were awarded their variable remuneration
component (ex post risk adjustment)

Governance

The management body of the AIFM must adopt and periodically review the general
principles of the remuneration policy and is responsible for its implementation. There
must be at least annual, central, and independent internal reviews of compliance with
remuneration policies and procedures.
AIFM that are significant in terms of their size or the size of the AIF they manage, their
internal organization, and the nature, scope, and complexity of their activities are required
to establish a remuneration committee165. The remuneration committee is responsible
for the preparation of decisions regarding remuneration. It is required to directly oversee
and provide recommendations in relation to the remuneration of the senior officers in the
risk management and compliance functions. The remuneration committee must exercise
independent judgment. It must be chaired by, and composed of, non-executive Directors166.

165

The following are examples of AIFM that may not need to establish a remuneration committee:
• AIFM for which the value of the portfolios of AIF that they manage does not exceed EUR 1.25 billion and not having more
than 50 employees, including those dedicated to the management of UCITS and the provision of services other than the
management of AIF
• AIFM that are part of banking, insurance, investment groups, or financial conglomerates within which an entity is
obliged to set up a remuneration committee that performs its tasks and duties for the whole group, subject to equivalent
governing rules and the existing remuneration committee takes responsibility for checking the compliance of the AIFM
with the rules set out in ESMA’s guidelines

166

i.e., Directors who are not members of the management body.
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Key AIFM provisions on remuneration
Disclosure
and internal
communication

The annual report of the AIF must disclose (see Section 10.5.2.):
• The total amount of remuneration for the financial year, split into fixed and variable, paid
by the AIFM, number of beneficiaries, and, when relevant, carried interest paid by the
AIF
• The aggregate amount of remuneration broken down by senior management and staff
impacting the risk profile of the AIF
The remuneration policy of an AIFM should be accessible to all staff members of that AIFM.
The staff members should know in advance the criteria that will be used to determine
their remuneration. The appraisal process should be properly documented and should be
transparent to the member of staff concerned.

ESMA clarified in its Questions and Answers on the application of the UCITS Directive, most recently
updated in July 2018 that the remuneration-related disclosure requirements under Article 69(3)
(a) of the UCITS Directive also apply to the staff of the delegate of a management company to
whom investment management functions (including risk management) have been delegated.
More precisely, and in line with the approach followed under the UCITS Remuneration Guidelines,
management companies can ensure compliance in one of the following two ways:
• where the delegate is subject to regulatory requirements on remuneration disclosure for its
staff to whom investment management (including risk management) activities have been
delegated that are equally as effective as those under Article 69(3)(a) of the UCITS Directive, the
management company should use the information disclosed by the delegate for the purposes of
fulfilling its obligations under Article 69(3)(a) of the UCITS Directive; or
• in other cases, appropriate contractual arrangements should be put in place with the delegate
allowing the management company to receive (and disclose in the annual report for the relevant
UCITS that it manages) at least information on the total amount of remuneration for the financial
year, split into fixed and variable remuneration, paid by the management company, the investment
company and, where relevant the UCITS itself to the identified staff of the delegate – and number
of beneficiaries, and, where relevant, performance fee – which is linked to the delegated portfolio.
This means that the disclosure should be made on a prorated basis for the part of the UCITS’
assets which are managed by the identified staff within the delegate.

C. UCITS management company provisions
Key provisions on remuneration for UCITS management companies
Key principles

UCITS management companies are required to have remuneration policies that:
• Are consistent with and promote sound and effective risk management
• Do not encourage risk-taking which is inconsistent with the risk profiles, rules, or
instruments of incorporation of the UCITS the management company manages
• Are in line with the business strategy, objectives, values, and interests of the
management company and the UCITS that it manages and of the investors in such UCITS
and includes measures to avoid conflicts of interest

Staff in scope

A UCITS management company’s remuneration policies and practices must cover those
categories of staff whose professional activities have a material impact on the risk profiles
of the management company or of the UCITS it manages including:
• Executive and non-executive members of the governing body of the management
company, such as Directors, the chief executive officer, and executive and non-executive
partners
• Senior management
• Staff responsible for heading the investment management, administration, marketing,
and human resources
• Control functions
• Other risk takers, such as staff members whose professional activities, either individually
or collectively, can exert material influence on the management company’s risk profile or
the UCITS it manages, including persons capable of entering into contracts/positions and
taking decisions that materially affect the risk positions of the management company or
the UCITS it manages – for example, sales persons, traders, and trading desk personnel
• Any employee receiving total remuneration that takes them into the same remuneration
bracket as senior management and risk takers whose activities have a material impact
on the risk profile of the management company or the UCITS it manages
Management companies should define what constitutes materiality within the context
of their management company and the UCITS they manage, including an analysis of the
impact on the management company’s results and/or balance sheet and/or performance of
the UCITS and job functions and responsibilities.
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Key provisions on remuneration for UCITS management companies
The provisions apply to categories of staff of the entity or entities to which investment
management activities have been delegated by the management company, whose
professional activities have a material impact on the risk profiles of the UCITS that the
management company manages.
When delegating investment management activities (including risk management),
management companies should ensure that either of the following criteria are met:
• The entities to which investment management activities have been delegated are subject
to regulatory requirements on remuneration that are equally as effective as those
applicable under ESMA’s guidelines
• Appropriate contractual arrangements are put in place with entities to which investment
management activities have been delegated to ensure that there is no circumvention
of the remuneration rules set out in the UCITS Directive and ESMA’s guidelines. These
contractual arrangements should cover any payments made to the delegates’ identified
staff as compensation for the performance of investment management activities on
behalf of the management company

Group
remuneration
policy

ESMA’s guidelines apply in any case to any management company. In particular, there
should be no exception to the application to any of the management companies that are
subsidiaries of a credit institution of the sector-specific remuneration principles set out in
the UCITS Directive and in the ESMA guidelines.
It may be the case that in a group-context, non-UCITS sectorial prudential rules applying
to group entities may lead certain staff of the UCITS management company that is part of
that group to be ‘identified staff’ for the purpose of those sectorial remuneration rules.

Key
requirements
on
remuneration

Management companies are required to comply with the principles set out in Article 14b of
the UCITS Directive in a way that is appropriate to their size, internal organization, and the
nature, scope, and complexity of their activities. For example:
• When remuneration is performance related, the total amount of remuneration is
based on a combination of the assessment of the performance of the individual and of
the business unit or UCITS concerned, and of the overall results of the management
company. When assessing individual performance, financial as well as non-financial
criteria must be taken into account
• The assessment of performance must be set in a multi-year framework appropriate
to the holding period recommended to the investors of the UCITS managed by the
management company
• Fixed and variable components of total remuneration must be appropriately balanced
and the fixed component must represent a sufficiently high proportion of the total
remuneration to allow the operation of a fully flexible policy, on variable remuneration
components, including the possibility to pay no variable remuneration component
• In general, at least 50% of any variable remuneration must consist of shares or units of
the UCITS concerned or equivalent non-cash instruments167
• At least 40% of the variable remuneration component must be deferred over a period
that is appropriate to the holding period recommended to the investors of the UCITS
concerned and is correctly aligned with the nature of the risks of the UCITS in question
(at least three years)
• Staff engaged in control functions must be compensated in accordance with the
achievement of the objectives linked to their functions, independent of the performance
of the business areas they control

Proportionality
– general
principles

Management companies should comply with remuneration principles in a way and to the
extent that is appropriate to their size, internal organization, and the nature, scope, and
complexity of their activities.
Not all management companies will have to comply with the remuneration requirements
in the same way and to the same extent. Proportionality should operate both ways: some
management companies will need to apply more sophisticated policies or practices in
fulfilling the requirements; other management companies may meet the requirements in a
simpler way.
The management company has the responsibility to assess its own characteristics and to
develop and implement remuneration policies and practices that appropriately align the
risks faced and provide adequate and effective incentives to its staff.

167

ESMA clarified in the report on UCITS remuneration guidelines that this requirement does not apply where the
management of UCITS, in terms of net asset value, accounts for less than 50% of the total portfolio managed by the
management company.
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Applicability to
delegates
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Key provisions on remuneration for UCITS management companies
Proportionality
in respect
of the
characteristics
of the
management
company168

The criteria relevant to the application of the proportionality principle are:
• Size: the criterion relates to the value of the management company capital and to
the value of the assets of the UCITS it manages; liabilities or risk exposures of the
management company and of the UCITS that it manages; the number of staff, branches,
or subsidiaries of a management company. The full remuneration principles apply when
the aggregate set of the UCITS it manages becomes potentially systemically important
(e.g., in terms of total assets under management) or leads to complex investment
management activities
• Internal organization: the assessment should take into consideration the entire
organization of the management company, including the legal structure, the complexity
of its internal governance structure, or of the UCITS managed, and the listing on a
regulated market of the management company or UCITS it manages
• Nature, scope, and complexity of the activities: the underlying risk profile of the
business activity should be taken into account. Such elements could include the type
of authorized activities, the type of investment policies and strategies of the UCITS the
management company manages, the cross-border nature of the business activities, and
the additional management of AIF

Risk alignment

A management company’s remuneration policy should encourage the alignment of the
risks taken by its staff with those of the UCITS it manages, the investors of such UCITS,
and the management company itself. The general requirements on risk alignment should
be applied by the management company only to the individual remuneration packages
of the identified staff, but a voluntary management company-wide application is strongly
recommended.
The key provisions on risk alignment include:
• Fully flexible policy on variable remuneration:
A fully flexible policy implies not only that the variable remuneration should decrease as
a result of negative performance but also that it can go down to zero in some cases.
• Risk alignment of variable remuneration:
Variable remuneration should be performance-based and risk adjusted.
The risk alignment process should include performance and risk measurement, award,
and payout processes.
The remuneration system should start by defining the objectives of the management
company, the unit, as well as the staff and the investment strategy of the UCITS concerned.
The right to receive the variable remuneration is earned (“awarded”) at the end of the accrual
period or during the accrual period, which should be at least one year, but may be longer.
When assessing the risk and performance, management companies should take into
account both current and future risks that are taken by the staff member, the business unit,
the UCITS concerned, or the management company as a whole. The risk alignment process
should use a mix of quantitative and qualitative approaches. Management companies
should take into account all risks, whether on or off balance sheet, differentiating among
risks affecting the management company, the UCITS it manages, business units, and
individuals. In order to take into account all material risks, management companies should
use the same risk measurement methods as those used in the risk management policy
established for the UCITS managed by the management company (see Section 7.2.).
Management companies should also take into account, if relevant, the risks arising from
the additional management of AIF and from additional services provided under Article 6(3)
of the UCITS Directive.
In order to align the actual payment of remuneration to the holding period recommended
to the investors of the UCITS managed by the management company and their investment
risks, the variable remuneration should partly be paid upfront (short-term) and partly
deferred (long-term):
• The short-term component should be paid directly after the award and rewards staff for
performance delivered in the accrual period.
• The long-term component should be awarded to staff during and after the deferral
period. It should reward staff for the sustainability of the performance in the long term,
which is the result of decisions taken in the past.
• Before paying out the deferred portion, a reassessment of the performance and, if
necessary, a risk adjustment should be required in order to align variable remuneration
to risks and errors in the performance and risk assessments that have appeared since
the staff members were awarded their variable remuneration component (ex post risk
adjustment).
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On 31 March 2016 ESMA wrote a letter to the European Commission, European Council, and European Parliament on
the proportionality principle and remuneration rules in the financial sector (ESMA/2016/412), stating that it would be
inappropriate for (i) smaller fund managers, (ii) fund managers with simpler internal organization or nature of activities,
or (iii) fund managers whose scope and complexity of activities is more limited to be subject in all circumstances to the
requirements on the pay-out process. ESMA also considers that it would be disproportionate to apply the requirements
to relatively small amounts of variable remuneration and to apply certain requirements to certain staff when this would
not result in an effective alignment of interests between the staff and the investors in the funds. ESMA is of the view
that legislative changes in the relevant asset management legislation could be one way to further clarify the applicable
regulatory framework and ensure consistent application of the remuneration requirements in the asset management sector.
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Key provisions on remuneration for UCITS management companies
Governance

The management body of the management company must adopt and at least yearly review
the general principles of the remuneration policy and is responsible for its implementation.
There must be at least annual, central, and independent internal reviews of compliance
with remuneration policies and procedures.

Disclosure
and internal
communication

The annual report of the UCITS must disclose (see Section 10.5.1.):
• The total amount of remuneration for the financial year, split into fixed and variable,
paid by the management company, number of beneficiaries, and, when relevant, carried
interest paid by the UCITS
• The aggregate amount of remuneration broken down by senior management and staff
impacting the risk profile of the UCITS
• A description of the manner in which the remuneration and benefits have been
calculated
• Each significant modification to the adopted remuneration policy
The remuneration policy of a management company should be accessible to all staff
members of that management company. The staff members should know in advance the
criteria that will be used to determine their remuneration. The appraisal process should be
properly documented and should be transparent to the member of staff concerned.

ESMA clarified in its Questions and Answers on the application of the UCITS Directive, most recently
updated in July 2018 that the remuneration-related disclosure requirements under Article 69(3)
(a) of the UCITS Directive also apply to the staff of the delegate of a management company to
whom investment management functions (including risk management) have been delegated.
More precisely, and in line with the approach followed under the UCITS Remuneration Guidelines,
management companies can ensure compliance in one of the following two ways:
• Where the delegate is subject to regulatory requirements on remuneration disclosure for its
staff to whom investment management (including risk management) activities have been
delegated that are equally as effective as those under Article 69(3)(a) of the UCITS Directive, the
management company should use the information disclosed by the delegate for the purposes of
fulfilling its obligations under Article 69(3)(a) of the UCITS Directive; or
• In other cases, appropriate contractual arrangements should be put in place with the delegate
allowing the management company to receive (and disclose in the annual report for the relevant
UCITS that it manages) at least information on the total amount of remuneration for the financial
year, split into fixed and variable remuneration, paid by the management company, the investment
company and, where relevant the UCITS itself to the identified staff of the delegate – and number
of beneficiaries, and, where relevant, performance fee – which is linked to the delegated portfolio.
This means that the disclosure should be made on a prorated basis for the part of the UCITS’
assets which are managed by the identified staff within the delegate.

169

The following are examples of management companies that may not need to establish a remuneration committee:
•     Management companies for which the value of the portfolios of UCITS that they manage does not exceed EUR 1.25
billion and not having more than 50 employees, including those dedicated to the management of AIF and the provision
of services mentioned under Article 6(3) of the UCITS Directive.
•     Management companies that are part of banking, insurance, investment groups, or financial conglomerates within which
an entity is obliged to set up a remuneration committee that performs its tasks and duties for the whole group, subject
to equivalent governing rules and the existing remuneration committee takes responsibility for checking the compliance
of the management company with the rules set out in ESMA’s guidelines.

170

i.e., Directors who are not members of the management body.

171

If the management body includes an employee representation, the remuneration committee shall include one or more
employee representatives
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Management companies that are significant in terms of their size or the size of the UCITS
they manage, their internal organization, and the nature, scope, and complexity of their
activities are required to establish a remuneration committee169. The remuneration
committee is responsible for the preparation of decisions regarding remuneration. It is
required to directly oversee and provide recommendations in relation to the remuneration
of the senior officers in the risk management and compliance functions. The remuneration
committee must exercise independent judgment. It must be chaired by, and composed of,
non-executive Directors170 171.
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6.4.21. Reporting to the CSSF
A. Chapter 15 management companies
UCITS management companies are required to establish, implement, and maintain accounting policies
and procedures that enable them, at the request of the CSSF, to deliver in a timely manner financial
reports that reflect a true and fair view of their financial position and comply with all applicable
accounting standards and rules.
UCITS management companies and self-managed investment companies are required to send financial
information to the CSSF on a quarterly basis in accordance with CSSF Circular 12/546 and CSSF
Circular 10/467, supplemented by CSSF Circular 15/633. They are required to report information on:
• The financial situation
• The profit and loss account
• The management of Luxembourg and foreign UCIs:
• UCIs managed by the management company
• UCIs managed under delegation
• Additional activities
• Staff
In addition to the tables related to the activities of the registered office, management companies that
have one or more branches are required to submit tables regarding activities of each individual branch,
as well as global figures, totaling those of the registered office and of the branches (see also
Section 6.5.).
The report formats are included as appendices to CSSF Circular 10/467. The Circular also covers the
secure transmission requirements and the transmission channels.
Both of the transmission channels commonly used by the CSSF – e-file and SOFIE – include a
secure transmission module.
e-file (e-file.lu) is a communication platform for the transmission of data, documents, and
regulatory and statistical reports between financial institutions and the Luxembourg authorities.
The e-file system is a joint initiative of the Luxembourg Stock Exchange and its subsidiary,
Fundsquare. Fundsquare also provides a database of Luxembourg investment funds.
SOFiE – SORT is a reporting tool offered by CETREL Securities, a subsidiary of CETREL specialized
in financial data processing.
Reports have to be received by the CSSF by the 20th day of the following month.
Management companies are also required to submit, within one month of the general meeting,
information that reflects the figures audited by the independent auditor at the end of each financial
year.
Management companies are required to communicate their risk management process to the CSSF (see
Section 7.2.8.).
Management companies are required to communicate annual information on investor complaints (see
Section 6.4.19.).
Disclosures to investors are covered in Chapter 10 (e.g., on fees, conflicts of interest, and voting
policies).
Reporting to the authorities in relation to UCIs is covered in Section 10.8.

B. AIFM
AIFM are required to establish, implement, and maintain accounting policies and procedures and
valuation rules that enable them, on request, to deliver in a timely manner to the CSSF financial
reports that reflect a true and fair view of their financial position and comply with all applicable
accounting standards and rules.
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AIFM are required to send financial information to the CSSF on a quarterly basis in accordance with
CSSF Circular 10/467, supplemented by CSSF Circular 15/633.
AIFM, including simplified registration regime AIFM, are required to report to the CSSF on a regular
basis information on their activities and those of the AIF they manage or market in the EU/EEA,
including:
• Principal markets in which it trades on behalf of the AIF it manages
• Principal instruments in which it trades on behalf of the AIF it manages
• Values of assets under management for all AIF managed
• AIF name
• Fund manager
• Inception date
• Domicile
• Identification of the prime broker(s)
• Base currency
• Jurisdictions of three main funding sources
• Predominant AIF type (hedge fund, private equity fund, real estate fund, fund of funds, other) and
breakdown of investment strategies
• Main instruments in which the AIF is trading (type of instrument, value, long/short position)
• Geographical focus (by region) as a percentage of the NAV
• 10 principal exposures of the AIF at reporting date
• 5 most important portfolio concentrations
• Typical deal/position size
• Principal markets in which the AIF trades
• Investor concentration (percentage of AIF shares or units held by five largest beneficial owners
(implementing look-through when possible), breakdown by MiFID status: professional and retail)
ESMA clarified in its Questions and Answers on the application of the AIFMD, most recently
updated in July 2018, that, inter alia,
• When a non-AIFM reports information to national competent authorities of a Member State,
only the AIFs marketed in the Member State have to be taken into account for the purpose of
reporting
• When information on the breakdown between retail and professional investors is not available,
AIFMs should report ‘0’ for each question and use the assumption boxes to indicate that the
information is not available.
For each of the EEA AIF they manage and for each of the AIF they market in the EEA, AIFM (not
including simplified registration regime AIFM) must provide the CSSF with:
• Detailed list of all AIF which it manages
• Identification of the AIF:
• AIF name
• Fund manager
• Fund identification codes
• Inception date
• Domicile
• Identification of the prime broker(s)
• Base currency
• Jurisdictions of three main funding sources
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• Fund identification codes

6

• Instruments traded and individual exposures:
• Individual exposures in which it is trading and the main categories of assets in which the AIF
invested as at the reporting date (securities by category and sub-category, derivatives by
category and sub-category, physical assets by category and sub-category, UCIs by category and
sub-category, other asset classes)
• Value of turnover in each asset class over the reporting months (securities by category,
derivatives by category, physical assets by category, UCIs by category, other asset classes)
• Total long and short value of exposures (before currency hedging) by currency group
• Private equity funds:
• Typical deal/position size
• Dominant influence for each company that the AIF has a dominant influence (including name,
percentage of voting rights, and transaction type)
• Risk profile of the AIF:
• Market risk profile:
• Expected annual investment return/IRR in normal market conditions (in percent) (Net Equity
Delta, Net DV01, Net CS01)
• Counterparty risk profile:
• Estimated percentage (in terms of market value) of securities and derivatives traded (on a
regulated exchange and OTC) and derivatives transactions cleared (by a central clearing
counterparty (CCP) and bilaterally)
• Value of collateral and other credit support that the AIF has posted to all counterparties (in the
form of cash and cash equivalents, securities, letters of credit, and similar instruments)
• Percentage of the amount of collateral and other credit support that the AIF has posted to
counterparties and that has been re-hypothecated by counterparties
• Identity of top five counterparties:
• To which the AIF has the greatest mark-to-market net counterparty credit exposure,
measured as a percentage of the NAV of the AIF
• That have the greatest mark-to-market net counterparty credit exposure to the AIF, measured
as a percentage of the NAV of the AIF
• Direct clearing through CCPs, including, when relevant, identity of the top three CCPs in terms of
net credit exposure
• Liquidity Profile:
• Portfolio liquidity profile:
• Percentage of portfolio capable of being liquidated within specified periods
• Value of unencumbered cash
• Investor liquidity profile:
• Percentage of investor equity that can be redeemed within specified periods (as a percentage
of the NAV of the AIF)
• Investor redemptions:
• Whether AIF provide investors with withdrawal/redemption rights in the ordinary course of
business
• Frequency of investor redemptions (if multiple classes of shares or units, report for the
largest share class by NAV)
• Notice period in days required by investors for redemptions (asset weighted notice period if
multiple classes or shares or units)
• Investor lock up period in days (asset weighted notice period if multiple classes or shares or
units)
• Special arrangements (percentage of the AIF’s NAV subject to arrangements by category, the
percentage of NAV of the AIF’s assets that are currently subject to the special arrangements
arising from their illiquid nature)
• Whether any investors receive preferential treatment or right to preferential treatment and,
when relevant, type of preferential treatment
• Breakdown of the ownership of units in the AIF by investor group (percentage of the NAV of
the AIF; look-through to the beneficial owners when known or possible)
• Financing liquidity:
• Aggregate amount of borrowing by and cash financing available to the AIF (including
all drawn and undrawn, committed and uncommitted lines of credit as well as any term
financing) and breakdown by length of period for which the creditor is contractually
committed to provide such financing
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• Borrowing and exposure risk:
• Value of borrowings of cash or securities represented by unsecured cash borrowing and
breakdowns of collateralized/secured cash borrowing
• Breakdowns of value of borrowing embedded in financial instruments
• Value of securities borrowed for short positions
• Gross exposure of financial and/or legal structures controlled by the AIF
• Leverage of the AIF as calculated under the gross method and the commitment method
• Operational and other risk aspects:
• Historical risk profile:
• Gross Investment returns or IRR of the AIF over the reporting period (in percent, gross of
management and performance fees)
• Net Investment returns or IRR of the AIF over the reporting period (in percent, net of
management and performance fees)
• Change in NAV of the AIF over the reporting period (in percent, including the impact of
subscriptions and redemptions)
• Subscriptions over the reporting period
• Redemptions over the reporting period
• Results of stress tests:
• Stress tests on risks associated with each investment position of the AIF and their overall effect
on the AIF’s portfolio
• Assessment and monitoring of the liquidity risk of the AIF under normal and exceptional liquidity
conditions
• Additional reporting by AIFM managing AIF employing leverage on a substantial basis (i.e., above
three times the NAV calculated according to the commitment method – see Subsection 7.3.6.A.):
• Percentage of the amount of collateral and other credit support that the reporting AIF has
posted to counterparties and that has been re-hypothecated by counterparties
• Borrowing and exposure risk
• Value of borrowings of cash or securities represented by unsecured cash borrowing and
breakdowns of collateralized/secured cash borrowing
• Breakdowns of value of borrowing embedded in financial instruments
• Five largest sources of borrowed cash or securities (short positions)
• Value of securities borrowed for short positions
• Gross exposure of financial and/or legal structures controlled by the AIF
• Leverage of the AIF as calculated under the gross method and the commitment method
When necessary for the effective monitoring of systemic risk, the CSSF may require additional
information, on a periodic as well as on an ad-hoc basis. Additional information would cover:
• Information on the total number of transactions carried out using high frequency algorithmic
trading, together with the corresponding market value of buys and sells in the base currency of the
AIF over the reporting period
• Information on geographical focus based on the domicile of investments expressed as a percentage
of the total value of assets under management
• When the five most important instruments in which the AIF is trading includes short positions, the
extent of the hedging
• Information on the Value at Risk (VaR) of the AIFs and, when relevant according to the investment
strategy of the AIF, the portfolio’s sensitivity to changes in FX rates or commodity prices
• Information on non-EU master AIF not marketed in the EU, in so far as one of the feeder AIF of
these master AIFs is an EU AIF or is marketed in the EU and is managed by the same AIFM as the
master AIF
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• Total number of open positions
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The minimum frequency of the reporting is as follows:
• On a semi-annual basis by AIFM managing portfolios of AIF whose assets under management
calculated in total exceed the applicable EUR 100 million or EUR 500 million threshold (see Section
6.2.2.D.) but do not exceed EUR 1 billion, for each of the EU AIF they manage and for each of the
AIF they market in the EEA
• On a quarterly basis by AIFM, for each AIF whose assets under management, including any assets
acquired through use of leverage, in total exceed EUR 500 million, in respect of that AIF
• On a quarterly basis by AIFM managing portfolios of AIF whose assets under management in total
exceed EUR 1 billion, for each of the EU AIF they manage and for each of the AIF they market in the
EEA
• On an annual basis by AIFM in respect of each managed unleveraged AIF that, in accordance with
its core investment policy, invests in non-listed companies and issuers in order to acquire control
In addition, AIFM (not including simplified registration regime AIFM) are required at the end of each
quarter to provide the CSSF with a detailed list of all the AIF that they manage (EU and non-EU AIF)
including:
• AIF name
• Fund identification codes
• Inception date
• AIF type (hedge fund, private equity fund, real estate fund, fund of funds, other)
• NAV
• Whether the AIF is an EU AIF
Registered and authorized AIFMs must inform the CSSF by completing forms appended to CSSF
Circular 15/612 for each additional AIF they start to manage. “Additional AIF they start to manage”
means each unregulated AIF (e.g., RAIF) and each regulated AIF established in a third country that
was not communicated to the CSSF either during the initial application process of the AIFM or on
update of its authorization file. AIFMs need also to inform the CSSF as soon as they stop managing
an unregulated AIF and/or a regulated AIF established in a third country. If the AIF comprises several
compartments, the obligations regarding information apply at compartment level.
Requirements applicable to specific types of AIF include:
• Master-feeder AIFs:
AIFM should treat feeder AIFs of the same master fund individually. AIFMs should not aggregate
master-feeder structures in a single report.
When reporting information on feeder AIF, AIFM should identify the master AIF in which each
feeder invests but should not look through the master AIF(s) to its(their) holdings. If applicable,
AIFMs should also report detailed information on investments that are made at feeder AIF level,
such as investments in financial derivative instruments.
• Funds of funds: When reporting information on funds of funds, AIFM should not look through the
holdings of the underlying funds in which the AIF invests
• Multiple compartment AIF: If an AIF takes the form of an umbrella AIF with several compartments,
AIF-specific information should be reported at the level of the compartments
In cases when AIFM do not have any information on AIF to report, such as when there is a delay
between the authorization or registration being granted to a new AIFM and the actual start of activity
or between the creation of an AIF and the first investments. In such a scenario, AIFM should still
provide a report to the CSSF by indicating that no information is available by using a specific field.
AIFM should generally start reporting from the first day of the following quarter after they have
information to report until the end of the first reporting period.
The deadline for submitting the reporting is the last day of the month following the end of the period.
When the AIF is a fund of funds, this deadline is extended to the 15th day of the following month.
The reporting to the CSSF should be transmitted to the CSSF via e-file system or via SOFiE – SORT.
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6.4.22. Annual accounts
The annual accounts of management companies are subject to the provisions of the Law of 19 December
2002 on the Trade and Companies Register and the accounting and annual accounts of companies, as
amended.
A company may prepare its annual accounts under Luxembourg generally accepted accounting principles
(“Lux GAAP”), International Financial Reporting Standards (IFRS), as adopted by the EU, or Lux GAAP
with the fair value option.

• A fair review of the development and performance of the company’s business and of its position,
including financial and non-financial key performance indicators relevant to the business and
information relating to environmental and employee matters
• A description of the main risks and uncertainties that the company faces
• The company’s likely future development
• Activities in the field of research and development
• Information on the acquisition of its own shares, if applicable
• Existence of branches of the company
• Transactions carried out under art-32-3 (5bis) of the 1915 Law in relation to the allocation of free
shares to staff
• With respect to the use of financial instruments and when such instruments are material for the
assessment of the company’s assets, liabilities, financial position, and profits or losses:
• Financial risk management objectives and policies
• Exposure to price risk, credit risk, liquidity risk, and cash flow risk
The management report should also, where appropriate , include references to and additional
explanations of amounts reported in the annual accounts.
The layout of the annual report and the contents of the notes will depend on the size of the company
and the legal form, as well as the accounting principles chosen.
Annual accounts of the management entity must be audited by an independent auditor. Any change
of independent auditor must be previously approved by the CSSF. The duties and obligations of the
independent auditor of a management company are similar to those of the independent auditor of a UCI,
as outlined in Section 10.5.10.
Usually, the annual accounts must be submitted by Directors to the annual general meeting of
shareholders within six months of the end of the financial year and registered at the Trade and Companies
Register (Registre de Commerce et des Sociétés, Luxembourg – RCS) within one month of its approval by
the annual general meeting of shareholders.
The annual accounts of the management entity should be transmitted to the CSSF via the e-file
system (see Section 6.4.21.).
The independent auditor’s management letter relative to the audit of the annual accounts of the
management entity should be transmitted to the CSSF via the e-file system and sent by post.

172

Mandatory for management companies that are not considered of small size. A management company is of small size if on
its balance sheet date it does not exceed two of the following three criteria:
•      Balance sheet total of EUR4.4 million
•      Net turnover of EUR8.8 million
•      Average number of full-time staff during the year of 50

6. Management of UCIs: Management companies and AIFM | 213

Management of UCIs: Management companies and AIFM

The annual report of a management company should, in addition to the annual accounts, also include a
management report172 which should cover, inter alia:

6

6.4.23. Investment companies which have not appointed a
management entity
A self-managed UCITS investment company is required to comply with prudential requirements. It is
required to have sound administrative and accounting procedures, control and safeguard arrangements
for electronic data processing, and adequate internal control mechanisms.
A self-managed UCITS must have its registered office and decision-making center and administrative
center in Luxembourg (see Section 6.4.10.). It may delegate administration to a Luxembourg
administrator – i.e., a service provider in Luxembourg that is authorized to provide administration to UCIs
(see Chapter 8).
It is required to comply, inter alia, with requirements on:
• Capital and business plan (see Subsection 2.4.1.5.)
• Sponsor (see Subsection 6.4.3.B.)
• Governing bodies and senior management (see Sections 6.4.6. and 6.4.7.)
• The portfolio management function and, when applicable, delegation thereof
• Permanent risk management function and risk management process (see Chapter 7)
• Rules of conduct (see Subsection 6.4.14.)
• Delegation of functions (see Section 6.4.15.)
• Conflicts of interest (see Subsection 6.4.18.)
• Complaints handling (see Subsection 6.4.19.)
• Remuneration policy (see Section 6.4.20.)
• Reporting to the CSSF (see Subsection 6.4.21.)
• Securities and instruments regulatory requirements
• External audit (see Section 10.5.10.)
A full AIFM regime internally managed AIF173 is subject to the same requirements as AIFM, except the
capital requirements. However, an internally managed AIF is subject to initial capital requirements
applicable to UCI of EUR 300,000 (see also Section 2.5.) and to professional liability cover requirements
– see Section 6.4.4.D. An internally managed AIF can only manage assets of its own portfolio. It cannot
under any circumstances provide services to third parties.

6.4.24. Management entities providing additional services
The additional services that may be provided by management entities are discretionary portfolio
management and non-core services including investment advice (see Section 6.2.1.). The provision of
such additional services is subject to prior authorization (see Section 6.4.1.).
The provision of discretionary portfolio management or non-core services by UCITS management
companies and AIFM is also subject to:
• The conduct of business obligations of Article 37-3 of the 1993 Law when providing investment
services to clients
• The organizational requirements of Article 37-1 of the 1993 Law
The provision of such services is also subject to most of the implementing measures laid down in the
Grand-Ducal Regulation of 13 July 2007 on the organizational requirements and operating conditions for
investment firms and the relevant MiFID rules of conduct in the financial sector laid down in CSSF Circular
07/307, as amended.
Neither management companies nor AIFM that are authorized to provide discretionary portfolio
management services may invest on behalf of their discretionary portfolio management clients in shares
or units of UCIs they manage without prior general approval of the client.

173

A RAIF cannot be internally managed. It must be managed by an authorized AIFM.
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The risk management policy applied to discretionary portfolio management must be submitted to the
CSSF in the application for authorization.
Management companies that are authorized to provide discretionary portfolio management services must
join the Deposit Guarantee Fund, Luxembourg (Fonds de Garantie des Dépôts, Luxembourg – FGDL).
By 31 March each year, FGDL members are required to provide the FGDL with figures at 31 December of
the previous year, on:
• Deposits
• Claims (instruments and monies)

6.4.25. Simplified registration regime AIFM
Simplified registration regime AIFM are subject to registration with the CSSF. They are required to provide
the following information:
• Identity
• Identity of the AIF that they manage, including the total value of assets under management
• For each AIF, the offering document or a relevant extract from the offering document or a general
description of the investment strategy, including at least:
• The main categories of assets in which the AIF may invest
• Any industrial, geographic, or other market sectors or specific classes of assets that are the focus
of the investment strategy
• A description of the AIF’s borrowing or leverage policy
Simplified registration regime AIFM are required to monitor their assets under management at least
annually. This implies, inter alia:
• Identifying all AIF for which it is appointed as the external AIFM or the AIF for which it is the AIFM,
when the legal form of the AIF permits internal management
• Identifying for each managed AIF the portfolio of assets and determining the corresponding value of
assets under management, including all assets acquired through use of leverage
• Aggregating the determined values of assets under management for all AIF managed. Derivative
instruments must be converted into their equivalent position in the underlying assets (see Subsection
7.3.6.A.)
• Comparing the resulting total value of assets under management to the relevant de minimis threshold
(see Section 6.2.2.D.)
Simplified registration regime AIFM are required to monitor the assets under management on an ongoing
basis.
Simplified registration regime AIFM must notify the CSSF in the event that they exceed the AIFM Law
de minimis threshold. When the assets under management exceed the relevant de minimis threshold on
more than a temporary basis (i.e., it is likely to continue for more than three months), the AIFM has 30
days to apply for AIFM authorization.
Simplified registration regime AIFM must report to the CSSF annually on the main instruments in which
they are trading and on the principal exposures and most important concentrations of the AIF that they
manage in order to enable the competent authorities to monitor systemic risk effectively (see Subsection
6.4.21.B.).
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In practice, this information is collected by the CSSF.
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6.4.26. Managers of EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) must be legal persons whose regular business includes managing at least
one qualifying European fund and they must be established in the EU/EEA. The manager benefits from
the AIFM Directive exemption applicable to managers who manage portfolios of AIF whose assets under
management, in total, do not exceed a threshold of EUR 500 million when the portfolio of AIF consists
of AIF that are not leveraged and have no redemption rights exercisable during a period of five years
following the date of initial investment in each AIF. Such managers are subject to certain registration and
regulatory reporting requirements under the AIFM Directive. They may also manage other types of UCIs.
When the total assets under management subsequently exceed the AIFM Directive threshold of EUR
500 million, the manager (who must obtain authorization under the AIFM Directive) may continue to use
the qualifying European fund designations provided it continues to meet requirements of the qualifying
European fund regime.
The managers of qualifying European funds are required to meet conduct of business requirements
including:
• Act honestly, fairly, and with due skill, care, and diligence in conducting their activities
• Apply appropriate policies and procedures for preventing malpractices
• Conduct their business activities so as to promote:
• The best interests of the qualifying European funds they manage, the investors in those qualifying
European funds, and the integrity of the market
• In the case of EuSEF, the positive social impact of the qualifying portfolio undertakings
• Apply a high level of diligence in the selection and ongoing monitoring of investments in qualifying
portfolio undertakings and, in the case of EuSEF, the positive social impact of those undertakings
• Possess adequate knowledge and understanding of the qualifying portfolio undertakings in which they
invest
• Treat investors fairly
• Ensure that no investor obtains preferential treatment, unless such preferential treatment is disclosed
in the constitutional document of the qualifying fund
The manager of a qualifying European fund may delegate functions to third parties. The delegation must
not prevent that manager from acting, or the qualifying venture capital fund from being managed, in the
best interests of the investors therein. The manager’s liability towards the qualifying European fund or the
investors therein is not affected by the delegation. The manager cannot delegate functions to the extent
that it becomes a letter-box entity.
The managers of qualifying European funds are required to identify and avoid conflicts of interest and,
when they cannot be avoided, manage, monitor, and disclose those conflicts of interest in order to prevent
them from adversely affecting the interests of the qualifying European funds and their investors and to
ensure that the qualifying European funds they manage and their investors are fairly treated.
The manager of a qualifying European fund must have sufficient own funds and employ adequate and
appropriate human and technical resources.
The EuVECA and EuSEF regimes are introduced in Section 2.4.4.3.

6.4.27. Liquidation and insolvency
In the event of a voluntary liquidation of a management company, the liquidator(s) must be approved by
the CSSF. The liquidator(s) must provide all guarantees of honorability and professional skills.
The assets of the UCIs under management do not form part of the estate in case of insolvency of the
management company and cannot be claimed by the creditors of the management company.
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6.5. Cross-border management passport
A. Introduction
Both Chapter 15 management companies and authorized AIFM have a “passport” permitting them to
manage UCIs in other EU/EEA Member States174.

The passport also allows a UCITS management company to perform in other EU/EEA Member
States the other activities for which it has been authorized in its home Member State (e.g., providing
discretionary portfolio management or investment advice).
The management passport offers asset management groups flexibility at two levels:
• The management entity appointed to manage the UCIs: The passport is an opportunity for
management companies to manage UCIs cross-border, both intra-group and as a third party
• The administration service provider appointed by the management company (see Section 8.2.2.)
The management company passport does not mean additional flexibility with regard to the choice of
depositary, which must be in the home Member State of the UCI.
The host Member State may not make the free provision of services, or the establishment of a
branch, subject to any authorization requirement and cannot impose additional requirements on the
management entity in relation to the matters covered by the relevant Directive – i.e., UCITS Directive
or the AIFM Directive.
The host Member State of a UCI that is managed cross-border cannot, for example, require the
performance of activities, such as administration, in the host Member State, or the delegation of
an activity or function to an entity in the host Member State.
Any management entity is required to comply with its home Member State rules relating to any
delegated activities or functions and, when applicable, the rules of the UCI home Member State
regarding the constitution and functioning of the UCI.
The CSSF has clarified that a Chapter 15 management company that manages:
• Luxembourg UCITS is authorized to delegate the administration of the UCITS to an entity that
is established in Luxembourg and that is authorized to provide administration services and has
adequate organization in order to perform the administration
• UCITS domiciled in other Member States is authorized to delegate the administration of the
UCITS to an entity that is established either in Luxembourg or the Member State of domicile
of the UCITS and that is authorized to provide administration services and has adequate
organization in order to perform the administration
A practical challenge for a management entity or a delegate of the management entity (such as
an administrator or risk management service provider) operating cross-border is complying with
local requirements of the host Member State in relation to the UCIs it manages. For example,
administrators serving UCITS in another Member State will need to comply with the accounting
requirements of the UCITS home Member State.

174

The European Economic Area (EEA) Member States are the European Union (EU) Member States plus Iceland, Liechtenstein,
and Norway. The reference to the EEA is clarified in Subsection 1.3.1.B.
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The passport allows a management entity to manage UCIs (UCITS and AIF, respectively) in EU/EEA
Member States other than their home Member State (“host” Member States) either through the “free
provision of services” or the establishment of a branch.

6

The following Subsection provides an overview of the operation of the management passport and
the applicable regulatory requirements, focusing on EU/EEA management entities managing EU/EEA
UCIs. The taxation implications of cross-border management are covered in Section 6.6. This section
concludes with a brief overview of the EEA – non-EEA situations: EEA AIFM managing non-EEA AIF and
non-EEA AIFM managing EEA AIF.

B. The free provision of services
The management entity manages UCIs in the host Member States directly.
Under the free provision of services, a management entity can provide its services cross-border
without establishing a presence in the host Member State.
For example, a Luxembourg management company will be able to manage a Polish UCITS, a
Luxembourg master UCITS, and a Portuguese feeder UCITS.

C. The establishment of a branch
A management entity may manage UCIs in host Member States by establishing branches. Branches do
not themselves benefit from the management company passport.
Branches are a way of having a local presence without establishing a full management entity.
For example, the Luxembourg AIFM may also manage French or Italian AIF by establishing
branches in those countries.

For existing management companies, cross-border status can be achieved by converting
an existing management company into a branch or by transferring activities via mergers,
acquisitions, or liquidations.
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D. Possible cross-border management scenarios
The following illustrates some of the possible cross-border management scenarios.

Illustration of possible cross-border management scenarios

Scenario 3
Cross-border management through free provision
of services; management entity and administrator
in same Member State

Management
company/AIFM

Fund
administrator

UCI

The Luxembourg management entity manages
Luxembourg UCIs. A Luxembourg administrator is
appointed. The management passport is not used
for the management of these UCIs.

Other EEA
Member State

Luxembourg

Management
company/AIFM

Other EEA
Member State

Luxembourg
Fund
administrator

Fund
administrator

UCI

UCI

Luxembourg UCIs are managed crossborder by a management entity established
in another EU/EEA Member State
through the free provision of services. A
Luxembourg administrator is appointed.

A Luxembourg management entity
manages UCIs established in another
EU/EEA Member State cross-border
through the free provision of services. An
administrator in the host Member State is
appointed.

Other EEA
Member State

Luxembourg

Management
company/AIFM

Management
company/AIFM

Fund
administrator

Luxembourg

Other EEA
Member State

UCI

Luxembourg UCIs are managed crossborder by a management entity established
in another EU/EEA Member State
through the free provision of services. An
administrator in the host Member State is
appointed.

Fund
administrator

UCI

A Luxembourg management entity
manages UCIs established in another
EU/EEA Member State cross-border
through the free provision of services.
A Luxembourg administrator is
appointed.

Other EEA
Member State

Scenario 4
Cross-border management through
a branch; branch, UCI and administrator
in same Member State

Management
company/AIFM

Luxembourg

Management
company/AIFM

Management
company/AIFM

Branch

Branch

Fund
administrator

UCI

Other EEA
Member State

Luxembourg

Luxembourg UCIs are managed crossborder by a management entity established
in another EU/EEA Member State through
a Luxembourg branch. A Luxembourg
administrator is appointed.

Fund
administrator

UCI

A Luxembourg management entity
manages UCIs established in another EU/
EEA Member State cross-border through
a branch established in the other EU/EEA
Member State. An administrator in the host
Member State is appointed.
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Scenario 2
Cross-border management through free provision
of services; UCI and administrator in same
Member State

Scenario 1
No cross-border
management

Luxembourg
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6.5.1. Notification of cross-border management
A UCITS management company or AIFM intending to carry out activities in another Member State must
notify its intention to its home Member State competent authority and provide it with the following
information:
• The host Member State in which it intends to operate or establish a branch
• The program of operations, including a description of the planned activities
• In the case of a UCITS management company:
• The risk management process put in place by the management company
• The measures put in place to properly deal with investor complaints and the exercise of their rights
• The program of operations should also cover, when applicable, discretionary portfolio management
mandates
• In the case of branches:
• The organizational structure of the branch
• The address in the host Member State from which documents may be obtained
• Address and names of conducting officers
• In the case of management of UCITS through free provision of services: a description of the main
marketing techniques that it intends to use (e.g., regular trips to the host Member State, distance
marketing)
The notification should be submitted in a language mutually acceptable to the CSSF and the
competent authority of the host Member State.
A UCITS management company must also provide the authorities of the host Member State with a copy of
the agreement with the depositary (see Section 6.5.2.) and information on the delegation arrangements
regarding the functions of investment management and administration (unless it has already provided
such information to the authorities for the same type of UCITS – see also Section 6.4.15.).
The management entity home Member State competent authority will communicate the information
received to the host Member State competent authority within one month in the case of free provision
of services and two months in the case of branches. In the case of collective portfolio management, the
management entity home Member State competent authority will also include an attestation confirming
the management entity’s authorization, including a description of the scope of this authorization, and, if
applicable, any restriction on the types of UCIs the management entity is authorized to manage175.
In the case of cross-border management of UCITS, the management company can start the free provision
of services in the host Member State as soon as the required information has been communicated to the
host Member State competent authority. Branches may start business on receipt of a communication
from the host Member State competent authority or on the expiration of a further two-month period.
In the case of cross-border management of AIF, the AIFM’s home Member State competent authority must
immediately notify the AIFM about the communication. Upon receipt of the notification, the AIFM may
start to provide services in the host Member State.

6.5.2. Regulatory requirements
A. Introduction
UCITS management companies and AIFM are subject to the requirements applicable to their setting up
and operation outlined in Section 6.4.
In addition, the regulations lay down requirements, and provide clarifications, on the cross-border
management of UCITS.

B. Cross-border management of UCITS
The management company (and its branches, if applicable) is subject to its home Member State’s
organizational requirements, including, inter alia:
• Delegation arrangements and risk management
• The implementation of sound administrative and accounting processes
• Control arrangements for electronic data processing
• Internal control requirements to ensure conflicts of interest are minimized
• Reporting
175

The communication in relation to any restrictions on the activity of the management entity is explicitly stated in the UCITS
Directive and the 2010 Law; however, as the CSSF may restrict the scope of authorization of an AIFM, it seems reasonable
to assume that information on any restriction will be provided to the host Member State also in the case of AIFM.
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It is the responsibility of the home Member State competent authority to ensure compliance with these
matters.

When the management company manages UCITS cross-border, the host Member State competent
authority (i.e., the UCITS home Member State competent authority) must approve the choice
of management company. Management companies must ensure that each host Member States’
requirements regarding the constitution and functioning of the UCITS are met, as well as the specific
requirements of the UCITS’ fund rules or instruments of incorporation, prospectuses, and offering
documents. The activities on the constitution and functioning of a UCITS include:
• Set up and authorization
• Issuance and redemption of shares or units
• Investment policies and limits, including the calculation of the global risk exposure and leverage
• Borrowing, lending, and short selling restrictions
• Valuation of assets and accounting
• Calculation of the issue and redemption price, the NAV computation errors, and related investor
compensation
• Distribution and reinvestment of income
• Disclosure and reporting requirements of the UCITS, including the prospectus, KII, and periodic
reports
• Marketing arrangements
• Relationship with shareholders or unitholders
• Merging and restructuring of the UCITS
• Dissolution and liquidation of the UCITS
• Content of the shareholder or unitholder register, when applicable
• Authorization and supervision fees of the UCITS
• Exercise of the shareholders’ voting rights
In addition, the UCITS home Member State competent authority must approve the fund rules or
instruments of incorporation and the choice of depositary. The depositary must either have its
registered office or be established in the UCITS home Member State.
The management company and depositary must enter into a written agreement on the flow of
information between them to enable the depositary to carry out its duties. The minimum content of
the agreement is covered in Section 6.4.16.
When delegating activities or functions to a third party, the management company must perform
due diligence to establish whether the third party is qualified and capable of undertaking the activity
or function in question. The delegation is subject to the requirements of the home Member State of
the management company. The management company must verify that the third party fulfills all the
organizational and conflicts of interest requirements related to the delegated activity or function, and
monitor its compliance with these requirements. Such delegation does not affect the management
company’s liability with respect to the activity delegated by the management company (see also
Section 6.4.15.).
The management company must implement procedures and arrangements to enable the host Member
State to monitor the UCITS’ compliance with the rules under the responsibility of the host Member
State. The depositary must make available to the UCITS home Member State competent authority,
on request, all the information, obtained during the exercise of its duties, that is necessary for the
authority to perform its supervisory duties in relation to the UCITS.

6.5.3. Third countries
A. Introduction
Further situations that are relevant from a cross-border management perspective include EEA AIFM
managing non-EEA AIF and non-EEA AIFM managing EEA AIF and non-EEA AIFM marketing EEA and
non-EEA AIF.
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ESMA clarified in its Questions and Answers on the Application of the UCITS Directive most
recently updated in July 2018, that when a UCITS management company or an AIFM provides
investment services through a branch established in a host Member State, the supervisory
powers in relation to such branches are shared between the home and host country competent
authorities. The host Member State competent authority is responsible for the supervision of the
branch’s compliance with rules of conduct and the home Member State competent authority for
the other requirements.
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The extension of the “passport” regimes to non-EEA AIF and non- EEA AIFM is dependent on ESMA
issuing a positive opinion on the functioning of the passport for EU AIFM marketing EU AIF and the
European Commission adopting the required delegated act in light of ESMA’s advice.
In July 2016, ESMA advised that according to its second round of assessments Canada, Guernsey,
Jersey, Japan, and Switzerland may be allowed to distribute alternative funds across the EU. The
advice will now be considered by the European Parliament, the Council, and the Commission.
Marketing of AIF is covered in Chapter 12.

B. EEA AIFM managing non-EEA AIF
In summary, the provisions of the AIFM Directive apply to the AIFM in relation to the management of
non-EU AIF.
EEA AIFM may manage non-EEA AIF that are not marketed in the EEA if the following conditions are
fulfilled:
• The EEA AIFM complies with all of the relevant requirements of the AIFMD except the requirements
on depositary (see Chapter 9) and annual report (see Section 10.5.2.) in respect of those AIF
• There must be appropriate cooperation arrangements between the EEA AIFM home Member State
competent authority and the supervisory authority of the non-EEA AIF third country, to ensure at
least an efficient exchange of information (see Section 6.5.3.C.)

C. Non-EEA AIFM managing EEA AIF
Non-EEA AIFM may continue to manage EEA AIF, subject to national requirements, until the
implementation of the management and product “passports” for non-EU AIFM.
Following introduction of the passports for non-EEA AIFM, a non-EEA AIFM wishing to benefit from
the passport will have to comply with the requirements of the AIFM Directive and receive prior
authorization from the competent authority of an EEA “Member State of reference” if it intends to:
• Manage EEA AIF (following the phasing in of the passport for non-EEA AIFM). Authorized nonEEA AIFM may manage AIF in their Member State of reference once they are authorized in that
Member State. They may also manage AIF in EEA Member States other than their Member State of
reference. The procedures to be followed are similar to those applicable to EEA AIFM intending to
manage an AIF established in another Member State
• Market with a passport the EEA and/or non-EEA AIF they manage in the EEA (once the passport has
been phased in for non-EEA AIFM – see Section 12.5.3.)
To obtain such authorization in an “EEA Member State of reference”, the AIFM must comply with the
requirements of the AIFM Directive or equivalent rules.
The “Member State of reference” is determined in accordance with a complex series of rules. In
summary, it is generally the Member State where the applicant AIFM carries out most management or
marketing. The non-EEA AIFM cannot select its “Member State of reference”.
The following conditions must also be met:
• The non-EEA AIFM must appoint a legal representative in the Member State of reference, which will,
alongside the AIFM itself, have the role of a contact person for investors and EEA authorities. The
legal representative must also jointly perform with the AIFM the compliance functions relating to
the management and marketing activities of the AIFM under the AIFM Directive
• There must be appropriate cooperation arrangements between the Member State of reference
competent authority, EEA AIF competent authority (if relevant), and the non-EEA AIFM supervisory
authority at least for efficient exchange of information (see Section 12.5.3.)
• The non-EEA AIFM country must not be listed as a non-cooperative country and territory (NCCT) by
the Financial Action Task Force (FATF)176
• The non-EEA AIFM country must have signed an Organisation for Economic Co-operation and
Development (OECD) Model Article 26 compliant tax convention177 with the AIFM Member State of
reference and any other Member State in which the non-EU AIF will be marketed
• The effective exercise by the competent authority of its supervisory functions must neither be
prevented by laws, regulations, or administrative provisions of the third country governing the AIFM
nor by limits on the supervisory and investigatory powers of the third-country regulator

176

An intergovernmental body whose purpose is the development and promotion of national and international policies to
combat money laundering and terrorist financing.

177

Article 26 of the OECD Model Tax Convention creates an obligation to exchange information that is foreseeably relevant to
the correct application of a tax convention as well as for purposes of the administration and enforcement of domestic tax
laws of the contracting states.
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6.6. Expenses and taxation of management entities
6.6.1. Introduction
This Section covers:
• The formation and operating expenses incurred by management entities
• The taxation of Luxembourg management entities

Management companies are commercial companies, therefore, they are subject to normal corporate
taxes in Luxembourg.
Fees that management companies are required to pay to the CSSF in relation to their application for
authorization and ongoing supervision are covered in Section 11.2.

6.6.2. Expenses
Formation expenses of a Luxembourg management entity, or a Luxembourg general partner, excluding
own funds and professional liability cover (see Section 6.4.4.), may include the following:
• Notary fees
• Legal fees
• Advisory fees on initial structuring and product marketing
• CSSF initial management entity authorization fee:
• Chapter 15 management company that is not an AIFM:

EUR 15,000

• Chapter 15 management company and AIFM:

EUR 15,000

• Chapter 16 management company that is not an AIFM:

EUR 8,000

• Chapter 16 management company and AIFM:

EUR 15,000

• AIFM:

EUR 15,000

• Formation expenses of UCIs they manage, or a portion thereof (if applicable) (see Section 11.2.1.)
Ongoing expenses of a Luxembourg management entity, or a Luxembourg general partner, may include
the following:
• Staff costs (e.g., wages, pensions, benefits, social security)
• Office-related costs (e.g., rent, furniture)
• IT infrastructure costs (e.g., hardware, software, maintenance, internet, and telephone)
• Legal and audit fees
• Directors fees and expenses
• Accounting fees
• Insurance
• CSSF annual fees for a management company:
• Chapter 15 management company that is not an AIFM:

EUR 35,000

• Chapter 15 management company and AIFM:

EUR 35,000

• Chapter 16 management company that is not an AIFM:

EUR 15,000

• Chapter 16 management company and AIFM:

EUR 35,000

• AIFM:

EUR 35,000

• An additional EUR 15,000 for each branch
• UCI management-related costs (if applicable) (see Section 11.2.2.)
• UCI reorganization costs (if applicable)

6.6.3. Registration duty
Luxembourg companies are subject to a registration duty of EUR 75 on incorporation and in case of:
• Modification of the articles of incorporation
• Transfer of the effective place of management or registered office to Luxembourg
In the case of management companies of single common funds, although the registration duty is payable
by the management company, it may be charged to the common fund.
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Advisory companies are also covered in this Section.
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6.6.4. Annual taxation
A. General
Luxembourg resident commercial companies are fully taxable entities. The taxable worldwide income
is subject to corporate income tax (CIT) plus an employment fund surcharge and municipal business
tax. For fiscal year 2017 the aggregate tax rate was 27,08% in Luxembourg City and has decreased
to 26,01% in 2018. Companies are subject to the annual Luxembourg NWT at a rate of 0.5% on the
adjusted net asset value (the “unitary value”) up to EUR 500 million and 0.05% on the part of adjusted
net assets value exceeding EUR 500 million at the beginning of the year. This net worth tax, however,
under certain conditions, can be partially credited against the corporate income tax due.
Since 1 January 2016, all Luxembourg resident entities in corporate form that are subject to
Luxembourg CIT and whose net assets consist of more than 90% of financial assets (transferable
securities, bank deposits, receivables held against related parties/companies in which the corporation
holds participations, and shares or units held in a tax transparent entity) and whose financial assets
exceeds EUR 350,000 are subject to a flat annual minimum NWT of EUR 4,815 for the fiscal year
2017 (EUR 4,500 plus contribution to employment fund of 7%). Luxembourg resident entities in
corporate form that do not meet the above conditions are subject to a variable annual minimum NWT,
which ranges from EUR 535 to EUR 32,100, depending on the balance sheet total at the beginning of
the year.
It is possible, under certain conditions, to reduce this minimum NWT to nil.

B. Management companies of a single common fund
The Luxembourg tax authorities have clarified that all Luxembourg management companies, including
management companies managing a single common fund, are considered as fully taxable entities.

C. Tax regime for carried interest
The Luxembourg AIFM Law defines “carried interest” as a share in the profits of the AIF accrued to the
AIFM as compensation for the management of the AIF (See Section 11.3.5.2.).

D. VAT
Management companies are considered as taxable persons for Luxembourg VAT purposes but may be
relieved from the obligation to register for Luxembourg VAT (subject to certain conditions being met).
Management services provided to UCIs, including AIF and other investment vehicles, are VAT exempt
(See Section 11.4.).

6.6.5. Dividends and interest
For commercial companies, withholding tax (WHT) on dividends amounts to 15% of the gross amount178.
Under Luxembourg domestic law, a full WHT exemption applies to dividends if they are paid to qualifying
entities established in EU/European Economic Area (EEA) Member States, Switzerland, or a country with
which Luxembourg has entered into a double taxation treaty (DTT) and if certain conditions are met.
Management or advisory companies are subject to the normal authorization procedures for paying
interim dividends and are also required to create a legal reserve. The interim dividend authorization
procedures include specific authorization in the articles of association and the preparation of interim
financial statements. The independent auditor must issue a report stating whether the conditions of the
1915 Law179 on the payment of interim dividends have been satisfied. The legal reserve requirement is 5%
of net profit until the accumulated reserve equals 10% of subscribed capital.
Luxembourg does not levy any WHT on interest payments made by Luxembourg resident companies
except in very specific cases (e.g., if interest is paid to Luxembourg resident individuals or if interest is
paid on specific profit participating bonds (See Section 11.3.4.1.)).

178

A 17.65% rate applies on the net dividend if the withholding tax is not charged to the recipient.

179

Article 72-2 of the Law of 10 August 1915 on commercial companies, as amended.
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6.6.6. Dissolution
Liquidation proceeds distributed by normal taxable companies are not subject to WHT in Luxembourg.
Nevertheless, the liquidation triggers the realization of all the assets of the company; consequently the
liquidation profit will include all unrealized capital gains and will be subject to corporate income tax.

6.6.7. Management passport

The main types of tax implications include:
• Transformation: one-off tax cost of the restructuring:
• Taxation related to the transfer of the management entity’s business (client base, etc.) to another
management entity (cross-border or within the same country)
• Taxation issues relating to the merger, relocation, or liquidation of a management entity, or
conversion into a branch
• Transfer pricing including cross-border transfer pricing
• Payroll taxes and expatriation
• Ongoing direct and indirect tax impacts for the management entity and group going forward:
• Corporate taxation
• Access to DTTs
• Group tax filing requirements
• VAT on services provided to, and by, the management entity (see Section 11.4.)
• The direct and indirect tax impacts on the UCIs and their investors, inter alia including:
• Tax residency of UCIs: the management company passport may raise the question of the tax
residency and treatment of a UCI established under the law of an EU/EEA Member State and
managed by a management company located in another EU/EEA Member State. In certain cases,
this could lead to one or more of the following:
• Taxation of the UCI income in the Member State of the management entity
• Additional WHT on distribution from the UCI
• Taxation of unrealized gains in the hands of the investor
The 2010 Law and the AIFM Law have introduced provisions into Luxembourg tax law whereby
UCIs established under foreign law whose place of effective management or central administration
is in Luxembourg are exempt from CIT, municipal business tax, and NWT in Luxembourg. With
regard to Luxembourg common funds, and in particular common funds managed cross-border,
the 2010 Law clarifies that the management regulations are subject to Luxembourg law (see also
Section 11.3.7.).
• Access to DTTs (see also Section 11.3.3.1.)
• VAT on services provided to the UCIs by the management entity and the service providers (see
Section 11.4.)
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A UCITS management company or AIFM may manage UCIs in other EU/EEA Member States. A UCITS
management company may also perform the other activities for which it has been authorized in its
home Member State in other EU/EEA Member States (see Section 6.5.). However, a careful evaluation
is recommended in order to understand the tax implications before deciding to make use of the
management company passport.
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7.1. Introduction
This chapter covers the risk management and valuation requirements applicable to UCIs, management
companies, and AIFM:
• UCITS management companies and self-managed UCITS
• AIFM and internally managed AIF that are subject to the AIFM Directive
• SIFs
• RAIFs
• MMFs
The following sections provide a brief summary of the risk management and valuation requirements, and
some practical perspectives thereon.

A. Risk management
The risk profile of a UCI should be disclosed to investors before they invest. The management entity180
should implement a risk management system to ensure that the UCI complies with the risk profile
disclosed to investors and, where relevant, take remedial action in the best interests of investors.
The remainder of this section provides a brief overview of how these objectives should be achieved.
• Ensure that the risk profile of the UCI corresponds to the objectives of the UCI as laid down in the
UCI’s constitutional document, prospectus, and offering documents
• Establish and implement quantitative or qualitative risk limits, or both, for each UCI it manages,
taking into account all relevant risks. The risk limits define the risk appetite of the UCI and ensure
compliance with the risk profile
• Implement an adequate risk management system (the “risk management process” for UCITS;
the “risk management system” for AIF) in order to identify, measure, manage, and monitor
appropriately all risks relevant to each UCI’s investment strategy and to which each UCI is or may be
exposed. The risk management system should be reviewed at an appropriate frequency and at least
once a year and updated where necessary
• Establish, implement, and maintain an adequate and documented risk management policy that:
• Identifies all the relevant risks to which the UCIs it manages are or may be exposed
• Describes the procedures necessary to enable the management entity to assess, for each UCI it
manages, the exposure of the UCI to each risk that may be material
• Ensure that risks are assessed in relation to each investment:
• Implement a documented and regularly updated due diligence process when investing on
behalf of the UCI. Such due diligence process should be appropriate to the investment strategy,
objectives, and risk profile of the UCI
• Ensure that the risks associated with each investment position of the UCI and their overall effect
on the UCI’s portfolio can be properly identified, measured, managed, and monitored on an
ongoing basis
• Implement a risk management function that should:
• Be functionally and hierarchically separate from the operating units, including from the functions
of portfolio management, unless this is not proportional, in which case, the management entity
should be able to demonstrate that specific safeguards have been taken against conflicts of
interest to allow the independent performance of risk management activities, and that the risk
management process is effective
• Implement the risk management policies
• Ensure that the risk profile disclosure to investors is consistent with the risk limits
• Monitor compliance with the risk limits

180

In the case of a UCI that has not appointed a management entity, the Board of Directors of a UCI.

7. Risk management and valuation | 227

Risk management and valuation

Management entities should:
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• Provide to the governing body regular updates on compliance with the risk limits and the
adequacy and effectiveness of the risk management process (see also Section 6.4.6.)
• Provide to senior management regular updates on the current levels of risk and any foreseeable
or actual breaches of risk limits (see also Section 6.4.7.)
• Test the risk management system by conducting periodic back tests in order to review the validity of
risk measurement arrangements, which include model-based forecasts and estimates
• Assess the impact of changes in market conditions that might adversely impact the UCI by
conducting periodic appropriate stress tests and scenario analyses, including extreme scenarios
• Provide the CSSF with a description of the risk management system
• Regularly disclose information on the risk profile of the UCI both to the investors in the UCI and the
CSSF
The definitions of the risks which should be covered by risk management systems, and for
which risk limits should be set, may vary according to the asset classes in which the UCI
invests. The following are indicative descriptions of selected types of risk:
• Market risk: the risk of loss for the UCI resulting from fluctuations in the market value of
positions in its portfolio, such as fluctuations attributable to changes in market variables
such as interest rates, exchange rates, equity, and commodity prices
• Credit risk: the risk of loss that could arise from a credit event, such as a credit downgrade
or a counterparty’s inability to repay some or all of a debt
• Counterparty risk: the risk of loss for the UCI resulting from the fact that the counterparty
to a transaction may default on its obligations prior to the final settlement of the
transaction’s cash flow
• Issuer risk: the risk of loss resulting from the default of an issuer of securities
• Concentration risk: the risk of loss arising from a significant exposure, for example to a
group of issuers and/or counterparties, an asset class, geographic region or market
• Liquidity risk181: the risk that a position in the portfolio of the UCI cannot be sold, liquidated
or closed at a limited cost in a sufficiently short time frame and that the ability of the UCI to
comply at any time with the terms and forms of redemption laid down in the constitutional
document of the UCI is thereby compromised
• Operational risk: the risk of loss for the UCI resulting from the inadequate internal processes
and failures in relation to people and systems, or entailed by delegated activities, or
resulting from external events, including legal and documentation risk, and risk resulting
from trading, settlement, and valuation procedures executed on behalf of the UCI

The risk management function will play a key role in ensuring that the management entity is
compliant with these requirements. The risk management function will generally also, inter
alia, oversee or perform:
• Implementation of risk modeling and risk aggregation techniques
• Calculation of investment risk exposures (at portfolio and aggregate level), working in
collaboration with the portfolio management function, including:
• Calculation of market risk using the commitment approach or advanced risk
measurement techniques (model-based approaches – value-at-risk (VaR) and/or more
appropriate model – including stress testing scenario analysis and back testing)
• Calculation of counterparty risk/issuer concentration measures (ultimate risk exposure)
• Calculation of liquidity risk exposure (at portfolio and investor level)
• Monitoring of the leverage levels (at portfolio and aggregate level)
• Interaction with the pricing and valuation of over-the-counter (OTC) derivative instruments
(e.g., data sources, illiquid assets)

The functional and hierarchical separation of the risk management function must be
implemented at senior management level to avoid conflicts of interest.
The same conducting officer cannot be responsible for both portfolio management and risk
management (see Subsection 6.4.7.C.).
For UCITS, the risk management requirements focus in detail on risk measurement, in particular
on market risk measurement, whereas the AIFM Directive lays down an overall risk management
framework, with a particular focus on liquidity risk management.
181

The AIFM Directive exempts unleveraged closed-ended AIF from some of the liquidity risk management requirements.
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For AIFM, the portfolio management and risk management functions are classified together as
“investment management” functions. The risk management function is considered to be one of the two
essential functions of an AIFM (see also Sections 6.2. and 7.3.).
Management entities are permitted to delegate the risk management activity (entirely or a part thereof)
to specialist third parties. In this case, they are required to exercise due skill, care, and diligence when
entering into, managing, and terminating any such arrangements. The management entity remains
responsible for the delegated risk management activity. The specific requirements on delegation are
covered in more detail in the following sections:
• UCITS and their management companies: Section 7.2.7.
• AIFM and internally managed AIF: Subsection 7.3.7.
• SIFs: Section 7.4.4.
The general requirements on delegation are covered in Section 6.4.15.
Management entities are required to implement remuneration policies that cover, inter alia, staff whose
professional activities have a material impact on the risk profiles of the UCIs they manage. The policies
should promote sound and effective risk management and not encourage risk-taking that is inconsistent
with the risk profiles or constitutional documents of the UCIs they manage (see Section 6.4.20.).
Management entities are also required to appropriately mitigate or manage the risks related to conflicts of
interest and provide disclosures to investors on conflicts of interest (see Section 6.4.18. and 10.4.1.1.).

Risk management activities comprise two levels of responsibilities: the risks of the management entity
and the investment risks of the UCIs it manages. The risk management requirements focus primarily on
the risks faced by the UCIs themselves, including the operational risks of the management entity.
In practice the risk management function may also play an important role in managing the risk of the
management entity as a business.
Risks inherent in the business of the management entity itself are partially covered by the own funds
requirements and, in the case of AIFM, the professional liability cover (see Section 6.4.4.). In addition, the
shareholders of the management entity must be appropriately qualified. In the case of a UCITS (Chapter
15) management company, the CSSF may request a letter of sponsorship, in which the sponsor makes a
commitment in relation to the management company’s respect of the applicable prudential requirements
in particular in relation to the own funds of the management company.
The following table summarizes most of the potential risks faced by UCIs and their management entities:
Risks faced by UCIs and their management entities182
Potential risks impacting UCIs
(Investment risks)
•
•
•
•
•
•

Potential risks impacting
management entities
• Risks related to own investments
• Management entity liquidity risk
• Business/product risk

Market risk
Credit risk
Counterparty risk
Issuer risk
Concentration risk
Liquidity risk

Potential risks impacting both UCIs and management entities
Operational risks:

•
•
•
•
•
•

182

Technical resources/IT related risks
People risks
Organizational/process risks
Fraud risks
Delegated function and outsourcing risks
Other external factor risks

Other risks:
• Legal/regulatory risk
• Model risk
• Tax risk
• Distribution risk
• Reputational risk

Based on ALFI’s Risk Management Guidelines, March 2012
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Management entities are also required to comply with anti-money laundering and counter-terrorist
financing (AML/CFT) requirements, inter alia, on documenting their risk management approach in relation
to AML/CFT and the AML/CFT risk analysis report to be issued (see Section 8.7.4.).

7

B. Valuation
The regimes covering the valuation of the assets of a UCI and the calculation of the net asset value
(NAV) vary significantly:
• For 2010 Law UCIs, management companies are required to establish appropriate procedures
to ensure the proper and accurate valuation of the assets and liabilities of the UCI. The valuation
requirements are not set out in detail, but specific requirements cover, for example, the valuation of
over-the-counter (OTC) derivatives
• AIFM are required to establish, maintain, implement, and review, for each AIF they manage, written
policies and procedures that ensure a sound, transparent, comprehensive, and appropriately
documented valuation process. The valuation requirements are set out in detail
• The rules for the valuation of assets must be disclosed to investors before they invest, in the
prospectus of 2010 Law UCIs or in the disclosure to investors before they invest in the case of AIF
• For SIFs and RAIFs, the assets should be valued at fair value

7.2. Risk management of UCITS
7.2.1. Introduction
A UCITS management company or self-managed UCITS investment company (referred to collectively in
this section as the management company) must employ a risk-management process that enables it to
monitor and measure at any time the risk of the positions and its contribution to the overall risk profile of
the portfolio. It must assess, monitor, and periodically review the adequacy and effectiveness of the risk
management policy and any measures taken to address any deficiencies in the risk management process.

7.2.2. Key regulations
The fundamental risk management requirements are laid down in the 2010 Law. CSSF Regulation 10-4
lays down more detailed requirements, inter alia, on:
• The risk management function
• The risk management policy, its assessment, monitoring, and review
• The risk management processes including measurement and management of risk and calculation of
global exposure, liquidity risk, counterparty risk exposure, and issuer concentration
• Procedures for the valuation of OTC FDIs
CSSF Circular 11/512 details the risk management requirements applicable to Luxembourg UCITS
management companies and UCITS (including self-managed UCITS). The Circular provides guidelines for
the implementation of a risk management framework. It covers the main regulatory risk management
requirements for UCITS, inter alia, covering:
• The risk management policy
• The risk management function
• The risk profile and limits
• The delegation of risk management
• The risk measurement techniques (including liquidity and operational risk)
• Risk management in relation to OTC derivatives and efficient portfolio management (EPM)
transactions
• Risk-related disclosures in the prospectus and annual accounts
• The structure of the Risk Management Process (RMP)
CSSF Circular 12/546 on the authorization and organization of Chapter 15 management companies
and UCITS investment companies that have not designated a management company also sets out some
additional requirements in relation to the governance and implementation of the risk management
function.
In addition to Circular 11/512, the following ESMA guidelines are relevant in the context of the risk
management framework:
• ESMA’s183 Risk management principles for UCITS, February 2009
• ESMA’s Guidelines on risk measurement and the calculation of global exposure and counterparty risk
for UCITS, July 2010
183

The Committee of European Securities Regulators (CESR) became the ESMA on 1 January 2011.
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• ESMA’s Guidelines to competent authorities and UCITS management companies on risk measurement
and the calculation of global exposure for certain types of structured UCITS, April 2011, updated in
March 2012
• ESMA’s Guidelines on ETFs and other UCITS issues of 18 December 2012, as amended
• ESMA’s Questions and Answers on the application of the UCITS Directive, May 2017 (bringing together
the following four ESMA Q&As on UCITS: The Key Investor Information Document (KIID) for UCITS
(2015/631); Q&A on ESMA’s guidelines on ETFs and other UCITS issues (2015/12); Notification
of UCITS and exchange of information between competent authorities (2012/428); and Risk
Measurement and Calculation of Global Exposure and Counterparty Risk for UCITS (2013/1950))
• ESMA Guidelines on stress test scenarios under Article 28 of the MMF Regulation
IOSCO, ESMA, the CSSF, and ALFI have issued documents providing additional recommendations,
guidance and clarifications including:

• ESMA’s Questions and Answers on Risk Measurement and Calculation of Global Exposure and
Counterparty Risk for UCITS, July 2012, the latest update of which is dated April 2016, covering,
inter alia:
• Hedging strategies
• Disclosure of leverage by UCITS
• Concentration rules
• Calculation of global exposure for fund of funds
• Calculation of counterparty risk for exchange-traded derivatives and centrally-cleared OTC
transactions
• CSSF Communiqué 12/29 UCITS: Publication of the document “Questions and Answers: Risk
Measurement and Calculation of Global Exposure and Counterparty Risk for UCITS” by ESMA
and clarification by the CSSF for the Luxembourg UCITS covering, inter alia, the leverage to be
included in the prospectus
• ALFI’s FAQ on CSSF Circular 11/512, December 2011, covering, inter alia:
• Risk disclosures, including leverage
• Portfolio risk calculation methods, including stress testing
• Content of risk management reporting to conducting officers and the Board of Directors
• ALFI’s Risk Management Guidelines, March 2012, covering:
• Good practices for the organization of the risk function of a UCITS management company or
UCITS investment company
• Guidance paper for the risk monitoring of functions outsourced/delegated by a management
company or investment company
• Collateral management
• ALFI’s practical guidelines on UCITS Liquidity Risk Management, March 2013
• ALFI’s Principles for sound stress testing practices, April 2013
• ALFI’s guidelines on Operational Risk Management within UCITS, May 2014
• ALFI’s guidelines on Considerations for the Management of Operational Risks Associated with the
Distribution of Funds, June 2016, which presents to Board members and senior management
those areas that they may wish to consider when looking at the management of operational risks
associated with the marketing/distribution of funds, and covers:
• Key sources of legal and regulatory guidance in relation to risk management
• A potential approach to (i) the identification of relevant operational risks associated with
distribution/marketing to which funds or their management companies may be exposed, (ii)
the measurement and management of these identified operational risks and (iii) the reporting
with regard to these risks and related information to senior management and the Board by the
risk management function
• ALFI’s Principles of the Oversight of Financial Intermediaries in Distribution of Funds, May
2017, providing management companies with a set of high-level common principles for their
considerations in the areas of Financial Intermediary oversight namely risk assessment of the
distribution model, initial due diligence, ongoing due diligence/monitoring, governance of the
intermediary and reporting.
• ALFI & ALRiM guidelines on the ABC of VaR Model Backtesting, A Practitioner’s Guide, May 2017
• ALFI & ALRiM guidelines on VaR Model Backtesting C.S.I., Practitioners’ Thoughts, May 2017
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• The Board of the International Organization of Securities Commissions (IOSCO)’s
Recommendations for Liquidity Risk Management for Collective Investment Schemes
(FR01/2018), February 2018.
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7.2.3. Risk profile and risk limits
The Board of Directors of the management company must define and approve a risk profile for each
UCITS it manages. The risk profile will be defined on the basis of advice from the risk management
function and result from the process of risk identification, which must take into account all the risks that
may be material for the UCITS.
The risk profile of a UCITS could be defined as a measure of the risk aversion relative to the
investment strategy (i.e., risk and reward trade-off given the material risks implied by the investment
strategy).
The management company must establish, implement, and maintain a documented system of internal
limits regarding risks that may be material to the UCITS and ensure compliance with the risk profile of the
UCITS. The UCITS risk limit system should take into account applicable legal limits. Senior management
must approve and review on a periodic basis the risk limit system for each managed UCITS.
Internal limits (stricter than regulatory limits) may be defined by the management company.
Management companies must implement appropriate procedures on remedial action to be taken, in the
best interests of unitholders, in case of breaches or foreseeable breaches of the limits.

7.2.4. Risk management policy
Management companies are required to establish, implement and maintain an adequate and documented
risk management policy that identifies the risks to which the UCITS are or might be exposed, taking into
account the nature, scale and complexity of their business and of the UCITS they manage.
The risk management policy must comprise the procedures necessary to enable the management
company to assess for each UCITS it manages the exposure of that UCITS to market risks (including global
exposure), liquidity, and counterparty risks as well as all other risks, including operational risks, that may
be material for each UCITS it manages, considering the investment objectives and strategies, the styles or
methods of management, and the process of assessment.
The risk management policy must cover:
• The techniques, tools, and arrangements to enable the management company to comply with its
obligations regarding the measurement and management of risk
• The allocation of risk management responsibilities within the management company
The risk management policy must state the terms, contents, and frequency of reporting of the risk
management function to the Board of Directors and to senior management and, where appropriate, to the
supervisory function.
The risk management policy should detail the risk management process (RMP – see also Section
7.2.8.) implemented by the management company for the identification, measurement, monitoring,
and reporting of the risks. This includes how the market risks (including global exposure), liquidity,
counterparty and all other risks, including operational risks, must be measured and guidance on the
methodologies applied must be documented.
The policy should also detail techniques, tools, and resources. The measurement techniques
should include both quantitative and qualitative methods and allow an adequate assessment of the
concentration and interaction of risks at the level of the portfolios managed by the management
company.
The risk management policy may take the form of a manual.
Senior management must approve and review on a periodic basis the risk management policy and
arrangements, processes, and techniques for implementing that policy.
Management companies must assess, monitor, and periodically review:
• The adequacy and effectiveness of the risk management policy and of the arrangements, processes,
and techniques implemented for the measurement and management of risk and the calculation of
global exposure
• The level of compliance by the management company with the risk management policy and with
arrangements, processes, and techniques for the measurement and management of risk and the
calculation of global exposure
• The adequacy and effectiveness of measures taken to address any deficiencies in the performance of
the risk management process
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7.2.5. Risk management function
Management companies are required to establish and maintain a permanent risk management function.
The permanent risk management function is responsible for:
• Implementing the risk management policy and procedures
• Ensuring compliance with the UCITS risk limit system, including statutory limits concerning global
exposure and counterparty risk
• Providing advice to the Board of Directors as regards the identification of the risk profile of each UCITS
• Providing regular reports to the Board of Directors and, where it exists, the supervisory function, on:
• The consistency between the current levels of risk incurred by each managed UCITS and the risk
profile agreed for that UCITS
• The compliance of each managed UCITS with relevant risk limit systems
• The adequacy and effectiveness of the risk management process, indicating in particular whether
appropriate remedial measures have been taken in the event of any deficiencies
• Providing regular reports to senior management outlining the current level of risk incurred by each
managed UCITS and any actual or foreseeable breaches to their limits to ensure that prompt and
appropriate action can be taken
• For UCITS using value-at-risk (VaR) to calculate global exposure, validating, implementing, and
monitoring a system of VaR limits consistent with the risk profile approved by senior management and
the Board of Directors and monitoring and control of the VaR limits

The permanent risk management function should be in regular communication with the portfolio
management function in order to enable the efficient conduct of risk management activities.
The permanent risk management function should be hierarchically and functionally independent from
operating units. However, the CSSF may allow management companies to derogate from this obligation
where the derogation is appropriate and proportionate in view of the nature, scale, and complexity of the
management company’s business and of the UCITS it manages. A management company must, in any
case, be able to demonstrate that appropriate safeguards against conflicts of interest have been adopted
to allow an independent performance of risk management activities and that its risk management process
satisfies the requirements of the 2010 Law.
The permanent risk management function must have the necessary qualifications, knowledge, and
expertise in this area. The person must perform his/her mandate under the direct responsibility of the
conducting officer who is responsible for the risk management function. By virtue of the principle of
proportionality, one of the conducting officers may be directly appointed as a person responsible for
the permanent risk management function where he has the necessary qualifications, knowledge, and
expertise.
The same conducting officer cannot be responsible for both portfolio management and risk management,
even if it is delegated to a third party (see Subsection 6.4.7.C.). The relationship between the internal
control functions and the Board of Directors and between internal control functions themselves is covered
in Section 6.4.9.
The independence of the risk management function is meant to avoid conflicts of interest and to be
able to escalate issues to senior management and/or the Board of Directors.
ALFI’s Best Practice Proposals for the Organization of the Risk Function of a UCITS Management
Company or UCITS Investment Company are part of its Risk Management Guidelines issued in March
2012. They cover, inter alia:
• Risk management principles, risk management function, and other control functions:
• Risk management function
• Risk management and its relationship with other control functions
• Practical implementation of a risk management function:
• Governance and organization
• Identification of risks
• Measurement and management of risks
• Reporting
• Role of risk management in the life-cycle of a fund
In practice, the risk management function will also play a key role in the calculation of the synthetic
risk and reward indicator (SRRI) in the key investor information (KII) document (see Section 7.2.9.).
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• Reviewing and supporting, where appropriate, the arrangements and procedures for the valuation of
OTC derivatives
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7.2.6. Risk measurement and management
A. Introduction
The techniques and resources dedicated to the measurement of risks should be commensurate to the
nature and scale of the activities of the management company and to the complexity of the investment
strategy of the UCITS, including, inter alia, the extent to which derivative instruments are used.
The risk categories listed hereafter are the minimum requirements set by the CSSF in terms of risk
measurement. UCITS and their management companies may be exposed to other types of risks (e.g.,
tax risk, legal risk).
As part of the risk measurement process, management companies are required to use sound and
reliable data and when appropriate, undertake periodic stress tests and scenario analysis to ensure the
adequacy of the methodologies applied.
ALFI’s guidelines on stress testing practice for UCITS entitled Principles for sound stress testing
practices, issued in April 2013, are relevant for all types of risk and all types of UCITS products.
They focus on:
• Use of stress testing and integration in UCITS risk governance
• Stress testing methodologies and scenario selection
• Specific areas of focus: specific risks and products
• Reporting and management actions
• Areas of development and improvement in stress testing practices

B. Global risk exposure (market risk)
Management companies are required to self-assess the individual risk profile of each UCITS and to
determine, accordingly, the adequate global risk exposure methodology (commitment approach or
value-at-risk (VaR)/internal model based approach).
In its Guidelines on risk measurement and the calculation of global exposure and counterparty risk
for UCITS, of July 2010, ESMA indicates that the commitment approach should not be applied to
UCITS:
• That engage in complex investment strategies that represent more than a negligible part of the
UCITS’ investment policy
• That have more than a negligible exposure to exotic derivatives
• For which the commitment approach may not adequately capture the related risks (e.g., nondirectional risks like volatility risk, gamma risk or basis risk)
UCITS are expected to use a maximum loss approach to assess whether the complex investment
strategy or the use of exotic derivatives represent more than negligible exposure.
Index tracking leveraged UCITS (and UCITS replicating leveraged indices) must comply with the
limits and rules on global exposure, using either the commitment approach or the relative VaR
approach.
Calculation, measurement, and monitoring of the global exposure need to be performed at least on a
daily basis.
CSSF Circular 11/512 introduced the intra-day calculation concept, whenever required.
ESMA’s guidelines also provide some clarifications on the extent to which intra-day market risk
calculations would need to be performed: in case of exceptional market circumstances (e.g., on
a particular day due to increased volatility) or on the basis of complex investment strategies for
which the global exposure would change significantly from one day to the next.
Where FDIs are used and benefit only specific share classes (e.g., hedging, leverage), it is good
practice to calculate global risk exposure (market risk) and leverage at share class level, although
there are no specific requirements on calculations at share class level.
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(a)

Commitment approach
The total commitment is considered to be the sum of the absolute value of the commitment of
each individual position, after taking into account netting and hedging.
The management company should convert each FDI position into the market value of an
equivalent position in the underlying asset of that derivative (standard commitment approach).
Management companies may apply other calculation methods that are equivalent to the
standard commitment approach.
CSSF Circular 11/512 refers to the ESMA guidelines on the calculation methodologies to be
adopted for the most common FDIs:
• Futures
• Plain vanilla options (bought/sold puts and calls)
• Swaps
• Forwards
• Financial instruments that embed derivatives
Non-standard (exotic) derivatives calculation methodologies are detailed for variance swaps,
volatility swaps, and barrier (knock-in knock-out) options.
ESMA excludes an FDI from the calculation of the global exposure when it meets all of the
following criteria:

• It totally offsets the market risks of the swapped assets held in the UCITS portfolio
• It includes neither additional optional features, leverage clauses, nor additional risks as
compared to a direct holding in the reference financial assets
The management company may take account of netting and hedging arrangements when
calculating global exposure, where these arrangements do not disregard obvious and material
risks and result in a clear reduction in risk exposure.
Where the use of FDIs does not generate incremental exposure for the UCITS, the underlying
exposure need not be included in the commitment calculation.
Temporary borrowing arrangements need not be included in the global exposure calculation.
An optional regime is available to structured UCITS that meet specific criteria. In such
cases, based on the pay-off structure of the UCITS and the applicable scenarios for the
investor, the commitment approach may be used to calculate the global exposure for each
scenario. The global exposure of each individual scenario would need to comply with the
limit set for the UCITS.
(b)

Value-at-risk (VaR)/internal model approach
UCITS using a maximum loss approach should base the calculation of the market risk on an
internal model taking into consideration general market risk as well as specific market risk. The
most commonly accepted internal model is the VaR model supplemented by stress tests. Other
models can be used provided they receive CSSF approval. The choice of the appropriate VaR
model (e.g., parametric, historical simulation or Monte Carlo) remains the responsibility of the
UCITS.
ESMA considers in particular that the VaR model selected should include all the positions of the
UCITS portfolio and capture all the material risks associated with the portfolio positions.
Models need to be independently validated and back tested before being used for the first time.
The validation should cover the implementation of the VaR model in the overall risk management
framework, providing highlights on governance, data management, methodologies, reporting,
and use.
The validation is expected to be performed by an independent business unit dedicated to
internal controls or model validation or by an external entity (different to the entity providing
the VaR model) that would be able to demonstrate sufficient knowledge and expertise on risk
management (e.g., internal audit, external auditor).
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• It swaps the performance of the assets held in the UCITS portfolio for the performance
of other assets
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Should a significant change be made to the model, independent validation must be repeated.
The validation of the VaR model to be undertaken by a party independent from that
involved in the development process is intended to ensure the model is conceptually sound
and adequately captures all material risks.
A model governance process should also be put in place to make sure that the model is fit
for purpose.
CSSF Circular 11/512 introduces two concepts of VaR with different limits:
• If a reference portfolio (or “benchmark”) can be determined, the CSSF allows the use of a
relative VaR where the portfolio VaR cannot be more than twice the reference portfolio VaR.
The choice of the reference portfolio needs to be duly documented
• Where there is no reference portfolio, an absolute VaR figure must be calculated. Absolute
VaR limit cannot exceed 20% of the NAV
ESMA guidelines in relation to the selection of a reference portfolio
Under the relative VaR approach, ESMA detailed the requirements related to the selection
of a reference portfolio. The reference portfolio should comply with the following criteria:
• It should be unleveraged and not contain any derivatives (or embedded derivatives),
except for UCITS investing in long/short investment strategies and UCITS that intend to
have a currency hedged portfolio
• The risk profile of the reference portfolio should be consistent with the UCITS investment
objectives
• The risk/return profile of the UCITS should not change frequently
• The process relating to the determination and maintenance of the reference portfolio
should be documented
The risk management function must, for each UCITS, validate and implement a system of VaR
limits consistent with the risk profile that is to be approved by senior management and the Board
of Directors. This may be in the form of a separate document. The monitoring and control of the
VaR limits must be undertaken by the risk management function on a daily basis and regular
control over the level of leverage generated by the UCITS must be performed. Through regular
reports, senior management must be informed of the current VaR measures.
The VaR model parameters to be used are the following:
• Confidence interval: 99%
• Holding period: equivalent to 1 month (20 days)
• Observation period of risk factors: at least 1 year (250 days), unless a shorter period is
justified by a significant increase in price volatility
• Data update: quarterly (particularly relevant to parametric VaR models)
• Calculation frequency: at least daily
A different confidence interval or holding period may be used with prior approval of the CSSF
provided a conversion is made to bring the VaR to an equivalent value. Additional details on the
rescaling of the VaR limit are provided in ESMA’s guidelines.
The risk management function is responsible for sourcing, testing, maintaining and using
internal models (e.g., VaR models) on a day-to-day basis. As part of its responsibility, the risk
management function must ensure the model is adapted to the UCITS’ portfolio on a continuous
basis and perform regular validations.
The VaR model should be fully integrated within the risk management function and be part
of its daily work. The VaR process should be developed in coordination with the investment
process led by the investment managers in order to keep the UCITS risk profile under
control and consistent with the investment strategy.
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The management company must adequately document the VaR model and the related processes
and techniques. The documentation must cover, inter alia, the following:
• Risks overed by the model

• Back testing process

• Model methodology

• Stress testing process

• Mathematical assumptions and foundations

• Validity range of the model

• Data used

• Operational implementation

• Accuracy and completeness of the risk
assessment
Additional techniques/measures to be implemented in case of the use of a VaR approach
Backtesting
In addition to the daily computation of the VaR, the accuracy and performance of the model
(i.e., prediction capacity of risk estimates) need to be monitored by conducting a back testing
program at least on a monthly basis.

ESMA guidelines in relation to back testing:
• The backtesting program should provide for each business day a comparison of the oneday VaR measure generated by the UCITS model for the UCITS’ end-of-day positions to
the one-day change of the UCITS’ portfolio value by the end of the subsequent business
day
• The UCITS should carry out the backtesting program at least on a monthly basis, subject
to always performing retroactively the comparison for each business day in the previous
bullet point
• The UCITS should determine and monitor the “overshootings” on the basis of this
backtesting program. An “overshooting” is a one-day change in the portfolio’s value that
exceeds the related one-day VaR measure calculated by the model
• If the backtesting results reveal a percentage of “overshootings” that appears to be too
high, the UCITS should review the VaR model and make appropriate adjustments
• The UCITS senior management should be informed at least on a quarterly basis (and
where applicable the UCITS competent authority should be informed on a semi-annual
basis) if the number of “overshootings” for each UCITS for the most recent 250 business
days exceeds four in the case of a 99% confidence interval. This information should
contain an analysis and explanation of the sources of “overshootings” and a statement
of what measures, if any, were taken to improve the accuracy of the model. The
competent authority may take measures and apply stricter criteria to the use of VaR if
the “overshootings” exceed an unacceptable number.
The ALFI guidelines related to VAR model backtesting issued in May 2017 aim to help
practitioners perform and interpret backtests and to find answers as to what they could
do when faced with a risk model that fails regular backtests and analysis. As such, it goes
through the impacts of varying market conditions and underlying assumptions that may
bias the results generated by typical VaR models.
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Stress testing
CSSF Circular 11/512 requires UCITS using a VaR model to complement the approach with a
stress testing program. Stress tests aim at capturing extreme markets events (e.g., 9/11 attacks,
Lehman default) with theoretical or historical scenarios. ESMA guidelines provide additional
details on stress testing qualitative and quantitative requirements.
The stress testing program should capture the impact of unexpected changes in market
parameters and correlation factors on the UCITS portfolio value. Results should be taken into
account in the investment management and risk management process.
Under the quantitative requirements, stress tests must capture all the risks not adequately
covered by the VaR model and those risks that, though not significant in normal circumstances,
are likely to be significant in situations of stress (e.g., unusual correlation changes, illiquidity
of markets in stressed market situations or the behavior of complex structured products under
stressed liquidity conditions). Finally, stress tests should foresee scenarios exposing the UCITS
portfolio to large downside risks leading to events such as the default of the UCITS (i.e.,
NAV < 0) in case of significant leverage.
Under the qualitative requirements, stress tests must be performed at least on a monthly basis.
The design of the scenarios should be suitable to the UCITS portfolio composition and market
conditions. The design of the program should be duly justified and documented.
Further guidance is provided in ALFI’s Principles for sound stress testing practices.
Leverage ratio
Additional safeguards require regular monitoring of the UCITS leverage. Leverage should be
calculated as the sum of the notionals of the derivatives used. The level of leverage may, for
example, be the average of the levels of leverage observed during the financial year. The data
must be at least bi-monthly.
CSSF Communiqué 12/29 clarifies that, in line with ESMA’s Guidelines on risk measurement and
the calculation of global exposure and counterparty risk for UCITS, the leverage to be included
in the prospectus (see also Section 10.3.1.) and the annual report (see also Section 10.5.1.) for
those UCITS determining the global exposure using a VaR approach is to be calculated on the
basis of the sum of the notionals of derivative instruments used, while allowing these UCITS to
supplement this information using (a) leverage figure (s) calculated through the commitment
approach.
UCITS employing high levels of leverage are required to provide additional information to
the CSSF (see Section 7.2.8.).
The International Capital Market Association’s (ICMA) Asset Management and Investors
Council (AMIC) and the European Fund and Asset Management Association (EFAMA)
issued a paper on 19 July 2017 analyzing how leverage is used, how the European
legislative framework addresses leverage, and how the related risks are addressed from
a technical perspective. In order to contribute to recent debates launched by regulators
and supervisors, it also looks at the updates and improvements that could be proposed to
ensure that the European regulation remains a cutting-edge framework at global level.
Additional risk indicators
ESMA guidelines indicate that UCITS should supplement the VaR and stress testing framework,
where appropriate, by taking into account the risk profile and the investment strategy being
pursued, with other risk measurement methods.
Conditional VaR (CVaR) or Extreme Value Theory (EVT) approaches might be considered
together with basic risk indicators (e.g., Greeks).
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C. Counterparty risk
The counterparty risk linked to over-the-counter (OTC) FDIs should be calculated as the positive markto-market value of the contract. The 2010 Law limits the OTC counterparty risk exposure to 10% of the
NAV when the counterparty is an EU credit institution or a credit institution subject to prudential rules
considered by the CSSF to be equivalent to that laid down in EU Law and 5% of the NAV in all other
cases. Eligible counterparties must be subject to CSSF supervision or equivalent prudential supervision
and specialized in this type of transaction.
The net exposures of UCITS to a counterparty arising from securities lending transactions or reverse
purchase/repurchase agreement transactions should be taken into account within the limit of 20%
provided for in Section 4.2.2.8.1.I.(6).
If there are no arrangements that protect UCITS against the risk of insolvency of the relevant broker,
exposure in relation to the initial margins posted by UCITS to a broker and variation margins to be
received by UCITS from the broker within the context of FDIs dealt in on a regulated market or OTC
FDIs must be included within the counterparty risk limits of 5% and 10%.
ESMA guidelines set out general principles related to collateral eligibility for netting purposes (e.g.,
with respect to liquidity, valuation, and issuer credit rating).
ESMA’s Guidelines on ETFs and other UCITS issues lay down rules on the management of collateral for
OTC FDI transactions (see Section 4.2.2.3.F.) and efficient portfolio management (EPM) techniques
(see Section 4.2.2.6.). These include, inter alia:

• Operational and legal risk related to the management of collateral need to be mentioned in the risk
management process (RMP – see Section 7.2.8.)
• UCITS receiving collateral for at least 30% of its assets need to design a stress testing policy in order
to assess the liquidity risk attached to the collateral
• UCITS need to define a clear haircut policy adapted for each class of assets received as collateral
Additionally, UCITS using EPM techniques need to:
• Adequately capture in the RMP the risks arising from these activities, with a focus on counterparty
risk
• Ensure EPM does not add substantial supplementary risks in comparison to the original risk policy
• Consider the EPM usage when developing the liquidity risk management process, in order to comply
at any time with redemption obligations
OTC FDI transactions may be excluded from the counterparty risk exposure, if all of the following
requirements are met:
• Backing by an appropriate completion guarantee
• Daily valuation of the market values of the positions on FDIs
• Making margin calls at least once a day
ALFI issued practical guidelines in its Industry work paper - collateral management as part of its
Risk Management Guidelines of March 2012.
According to ESMA’s Questions and Answers on Risk Measurement and Calculation of Global
Exposure and Counterparty Risk for UCITS, when calculating the counterparty risk for exchangetraded derivatives and OTC transactions that are centrally cleared, UCITS should look at the
clearing model used to determine the existence of counterparty risk and, if any, where the
counterparty risk is located. When analyzing the clearing model used, UCITS should have regard
to the existence of segregation arrangements of the assets and the treatment of claims on these
assets in the event of bankruptcy of the clearing member or central counterparty.
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• Risk exposures to a counterparty arising from OTC FDI transactions and EPM techniques should be
combined when calculating the counterparty risk limits

7

D. Liquidity risk
Management companies are required to implement an appropriate liquidity risk management
procedure supported by a stress testing program (if appropriate) in order to ensure that the liquidity
profile of the investments of the UCITS is appropriate to the redemption policy.
Liquidity risk is the risk that a position in the UCITS portfolio cannot be sold, liquidated or closed at
limited cost in an adequately short time frame or that the ability of a UCITS to proceed, at any time,
with investor redemptions is compromised.
The liquidity risk framework should cover funding risk, market liquidity risk, reconciliation to other risk
types and regulatory requirements, and operational issues and be integrated into the current global
risk management framework.
ALFI’s guidelines on UCITS Liquidity Risk Management published in March 2013 cover, inter alia:
• Principles of liquidity risk management for UCITS funds distinguishing between:
• Market liquidity risk (also referred to as asset liquidity risk)
• Funding liquidity risk (also referred to as investor behavior risk or subscription/redemption
risk)
• Elements of a sound liquidity risk management framework
• Liquidity risk management tools and techniques
In February 2018, IOSCO issued recommendations for Liquidity Risk Management for Collective
Investment Schemes (FR01/2018). These recommendations complete the report issued in 2013
relating to the principles of Liquidity Risk Management for Collective Investment Schemes. They
provide that the responsible body in charge of the Collective Investment Scheme (CIS – or UCI as
referred to in this publication) should, inter alia:
• Draw up an effective liquidity risk management process, compliant with local jurisdictional
liquidity requirements
• Set appropriate liquidity thresholds which are proportionate to the redemption obligations and
liabilities of the UCI
• Carefully determine a suitable dealing frequency for units in the UCI
• Ensure that the UCI’s dealing (subscription and redemption) arrangements are appropriate for
its investment strategy and underlying assets throughout the entire product life cycle, starting
at the product design phase
• Consider liquidity aspects related to its proposed distribution channels
• Ensure to have access to, or can effectively estimate, relevant information for liquidity
management
• Ensure that liquidity risk and its liquidity risk management process are effectively disclosed to
investors and prospective investors
• Have a liquidity risk management process, which is supported by strong and effective
governance
• Effectively perform and maintain its liquidity risk management process
• Regularly assess the liquidity of the assets held in the portfolio
• Integrate liquidity management in investment decisions
• Have a liquidity risk management process, which should facilitate the ability to identify an
emerging liquidity shortage before it occurs
• Be able to incorporate relevant data and factors into the liquidity risk management process in
order to create a robust and holistic view of the possible risks
• Conduct ongoing liquidity assessments in different scenarios, which could include fund level
stress testing, in line with regulatory guidance
• Ensure appropriate records are kept, and relevant disclosures made, relating to the
performance of its liquidity risk management process
• Put in place and periodically test contingency plans with the aim of ensuring that any
applicable liquidity management tools can be used where necessary, and if being activated, can
be exercised in a prompt and orderly manner
• Consider the implementation of additional liquidity management tools to the extent allowed
by local law and regulation, in order to protect investors from, inter alia, unfair treatment, , or
prevent the UCI from diverging significantly from its investment strategy
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E. Concentration risk
The issuer concentration risk must be calculated using the commitment approach, if this is
appropriate, or the maximum potential loss approach. Netting is authorized, provided certain
conditions are met. For concentration risk requirements, see Section 4.2.2.8.1.

F. Operational risk
Operational risk is defined as the risk of loss for the UCITS resulting from inadequate internal
processes and failures in relation to people and systems of the management company or from external
events, and includes legal and documentation risk and risk resulting from the trading, settlement, and
valuation procedures operated on behalf of the UCITS.
A management company is required to cover operational risks in its risk management policy. The
operational risk entailed by delegated activities is covered in Section 7.2.7.
ALFI’s guidelines of April 2014 on Operational Risk Management within UCITS cover, inter alia:
• Legal and regulatory framework as well as European and Luxembourg industry guidelines
• The governance and management of operational risks, including examples of generic and
specific operational risks to UCITS funds and recommended risk mitigants. The aim of these
guidelines on operational risks is to present good practice proposals

• An operational risk monitoring table providing an overview of risk measurement and
monitoring approaches for the categories of operational risk, focusing on the three main
functions of a management company (investment management, administration, marketing/
distribution)
• Well-defined policies and procedures
• Risk control self-assessments (RCSA)
• Key risk indicators/key performance indicators
• Risk management approval for new business
• Due diligence on delegates
• Maintenance of a risk event database (RED)
• Additional recommended tools (Internal Capital Adequacy Assessment Process (ICAAP),
scenario analysis, post implementation reviews)
• General principles on the effective reporting of risk management issues to senior management
and the Board, covering to whom and when to effectively escalate operational risk issues
• Key risk indicators for operational risk

G. Reliance on external credit ratings
Directive 2013/14/EU on over-reliance on credit ratings sets out a general principle against the overreliance on credit ratings that should be integrated into the risk management processes and systems of
a UCITS management company or investment company.
A UCITS management company or investment company must not solely or mechanistically rely on
external credit ratings issued by credit rating agencies for assessing the creditworthiness of the UCITS’
assets.
Taking into account the nature, scale, and complexity of the UCITS’ activities, the national competent
authority (i.e., CSSF) is required to monitor the adequacy of the credit assessment processes of
the management company or investment company, assess the use of references to external credit
ratings and, where appropriate, encourage mitigation of the impact of such references, with a view to
reducing sole and mechanistic reliance on such external credit ratings.
ESMA publishes a list of registered and certified credit rating agencies.
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• Tools to assist with the assessment, monitoring, and tracking of operational risks for UCITS.
The tools include:
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7.2.7. Delegation of risk management activities
Where management companies delegate the risk management function to third parties, the responsibility
for risk management remains with the management company.
Management companies are required to exercise due skill, care, and diligence when entering into,
managing or terminating any arrangements with third parties in relation to the performance of risk
management activities. Before entering into such arrangements, management companies must take
the necessary steps in order to verify that the third party has the ability and capacity to perform the
risk management activities reliably, professionally, and effectively. The management company must
establish methods for the ongoing assessment of the standard of performance of the third party (see also
Subsection 6.4.15.B.).
ALFI issued a Guidance paper for the risk monitoring of functions outsourced/delegated by a
management company or investment company as part of its Risk Management Guidelines of
March 2012.
The paper covers each phase of delegation of outsourcing relationships:
• Initiation (planning to outsource)
• Life (ongoing delegate monitoring)
• Termination

7.2.8. Communication to the CSSF
The CSSF requires management companies to provide certain information in relation to the risk
management policy in order to identify, measure, manage, control, and report on the risks that may be
material for the UCITS they manage.
CSSF Circular 11/512 lays down the required content and format of the risk management process
document (RMP):
1. Governance and risk management function organization
1.1 Organization chart
1.2 Governance structure
1.3 Independence of the risk management function
1.4 Risk management policy
1.5 Permanent risk management function
1.6 Adequacy and review of the risk management policy
1.7 Risk reporting
1.8 IT tools and systems
1.9 Delegation
1.10 New products approval process
1.11 Interaction with compliance and internal audit
2. Global exposure
2.1 General description (frequency, self-assessment and methodology)
2.2 Commitment approach
2.3 VaR approach
2.4 Back testing
2.5 Stress testing
2.6 Disclosure
3. Liquidity risk
4. Counterparty risk of OTC FDIs
5. Counterparty risk linked to EPM techniques
6. Operational risk
7. Concentration risk
8. Pricing risk
9. Legal risk
10. OTC FDI valuation
11. Cover rules
12. Specific requirements for discretionary portfolio management
13. List of UCITS
14. Conclusion
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The RMP must be included in the application for authorization for a management company.
It must be updated at least on a yearly basis and it must be submitted to the CSSF within one month of
the closing date of the management company’s financial year or the self-managed UCITS financial year.
In case of any material modification to the risk management policy, the RMP must be updated promptly
and communicated to the CSSF.
A copy of the report regularly established by the risk management function for the senior management
and governing body relating to the adequacy and effectiveness of the method for risk management must
be included with the RMP transmitted to the CSSF.
UCITS employing high levels of leverage should provide the CSSF with information on the ownership
structure (e.g., target investors). The CSSF may request such UCITS to provide additional quarterly ad hoc
reporting on performance and risks (e.g., leverage, VaR, stress tests).
Breaches of VaR limit requirements should be reported to the CSSF.

Where a management entity is authorized as UCITS Management Company and AIFM, the
management entity should provide a single RMP to the CSSF, following the aforementioned format,
indicating clearly where the processes differ between UCITS and AIF.

7.2.9. Disclosures to investors
The risk and reward profile of a UCITS must be disclosed in the key investor information (KII), including
guidance on the associated risks. This will take the form of:
• A synthetic risk and reward indicator (SRRI): The SRRI aims to provide potential investors with an
indication of the overall risk and reward profile of a UCITS. The SRRI corresponds to an integer number
designed to rank the UCITS, according to its increasing level of volatility, on a scale from 1 to 7
• A narrative explanation of the main limitations of the SRRI
• A narrative presentation of the material risks that are not fully captured by the methodology of the
SRRI
For further information, see Section 10.3.2.1.
Prospectus disclosures in relation to market risk are required on:
• The method to calculate the global exposure
• Expected level of leverage as well as possibility of higher leverage levels, where relevant
• Information on reference portfolio for UCITS using a relative VaR approach
Additional risk-related prospectus disclosures are required, inter alia, for:
• Structured UCITS where the commitment approach is used for the calculation of global exposure
• UCITS using efficient portfolio management (EPM) techniques
• UCITS entering into total return swaps (TRS) or similar derivative instruments
• Management of collateral
• Index-tracking UCITS
For further information, see Section 10.3.1.
Annual report disclosures are required on:
• The method to calculate the global exposure
• Information on reference portfolio for UCITS using a relative VaR approach
• Information on the VaR limit — the lowest, highest and average levels
• The leverage level during the last financial year for UCITS using the VaR to determine the global
exposure
Good practice would also be to disclose such information in the semi-annual report.
For further information, see Section 10.5.1.
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Reporting of UCI financial information to the CSSF is covered in Chapter 10.
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7.3. Risk management for AIF
7.3.1. Introduction
AIFM must implement adequate risk management systems in order to identify, measure, manage and
monitor appropriately all risks relevant to each AIF investment strategy and to which each AIF is or may
be exposed.
2010 Law Part II UCIs, ELTIFs and RAIFs automatically qualify as AIFs. SIFs, EuVECAs and EuSEFs may
qualify as AIFs.
Risk management systems comprise relevant elements of the organizational structure of the AIFM,
with a central role for a permanent risk management function, policies and procedures related to the
management of risk relevant to each AIF’s investment strategy, and arrangements, processes and
techniques related to risk measurement and management employed by the AIFM in relation to each AIF it
manages.
AIFM must review their risk management systems, and update them whenever necessary:
• With appropriate frequency, and at least once a year
• Where material changes are made to risk management policies, internal or external events indicate
that a review is required or material changes are made to the investment strategy and objectives of
the AIF
AIFM must, for each managed AIF that is not an unleveraged closed-ended AIF, employ an appropriate
liquidity management system and adopt procedures that enable them to monitor the liquidity risk of
the AIF and ensure that the liquidity profile of the investments of the AIF complies with its underlying
obligations.

7.3.2. Key regulations
The risk and liquidity management requirements applicable to AIFM are laid down in the AIFM Law and
the AIFM Level 2 implementing regulation.
In May 2014, ALFI published a document entitled Risk Management under AIFMD. The document
outlines general principles on, and illustrates, the risk management function under AIFMD.
This guidance covers, inter alia:
• An overview of risk management areas addressed by AIFMD
• High level principles when implementing a risk management function:
• Governance and organization of risk management
• Risk management models
• Risk management policy, procedures, and process
• Identification of risks
• Measurement and management of risks
• Reporting of risks and related information
• To the senior management or the Board
• To the competent authorities
• To investors
As each AIFM should tailor its risk management systems to its own structure and AIF, and taking into
account the principle of proportionality where relevant, the document does not provide detailed rules
on risk management under AIFMD.
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In addition to the guidelines, ALFI also published the first edition of the Q&A document Risk
Management for AIF under AIFMD in April 2014. The document covers, inter alia:
• Leverage:
• The difference between the “sum of notional” approach for UCITS and the “gross” and
commitment approaches under AIFMD
• The meaning of “cash and cash equivalents”
• Risk governance and risk processes:
• Comparison of UCITS and AIFMD risk limits
• Reliance on data from private sources
• Role and responsibilities of the conducting officer and of the permanent risk management
function

7.3.3. Risk profile and risk limits

The AIFM is required to establish and implement quantitative or qualitative risk limits, or both, for each
AIF it manages, taking into account all relevant risks. The qualitative and quantitative risk limits for each
AIF must, at least, cover:
• Market risks
• Credit risks
• Liquidity risks
• Counterparty risks
• Operational risks
The risk management function is required to ensure that the risk profile of the AIF disclosed to investors
is consistent with the risk limits. Senior management must approve and review on a periodic basis the risk
limit system for each AIF.
AIFM must implement appropriate procedures on remedial action to be taken, in the best interests of
shareholders or unitholders, in case of breaches or foreseeable breaches of the limits (see also Section
8.8.3.).

7.3.4. Risk management policy
An AIFM is required to establish, implement, and maintain an adequate and documented risk
management policy that identifies all the relevant risks to which the AIF it manages are or may be
exposed.
The risk management policy must comprise the procedures necessary to enable the AIFM to assess
for each AIF it manages the exposure of that AIF to market, liquidity, and counterparty risks, and the
exposure of the AIF to all other relevant risks, including operational risks, that may be material for each
AIF it manages.
The risk management policy must cover:
• The techniques, tools, and arrangements that enable it to comply with its obligations regarding the
measurement and management of risk
• The techniques, tools, and arrangements that enable liquidity risk of the AIF to be assessed and
monitored under normal and exceptional liquidity conditions including through the use of regularly
conducted stress tests
• The allocation of responsibilities within the AIFM pertaining to risk management
• The risk limits set and a justification of how these are aligned with the risk profile of the AIF disclosed
to investors
• The terms, contents, frequency, and addressees of reporting by the permanent risk management
function to the governing body and senior management
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An AIFM’s governing body is required to approve the risk profile of the AIF it manages. The AIFM must
ensure that the risk profile of the AIF corresponds to the size, portfolio structure and investment
strategies and objectives of the AIF as laid down in the constitutional document, prospectus and offering
documents. The AIFM is required to periodically disclose to investors the current risk profile of the AIF and
the risk management systems employed to manage those risks.
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The risk management policy must include a description of the safeguards against conflicts of interest to
allow for the independent performance of the risk management activities (see Section 7.3.5.).
The risk management policy must be appropriate to the nature, scale, and complexity of the business of
the AIFM and of the AIF it manages.
Senior management must approve and review on a periodic basis the risk management policy and
arrangements, processes, and techniques for implementing that policy.
AIFM must assess, monitor, and periodically, at least once a year, review:
• The adequacy and effectiveness of the risk management policy and of the arrangements, processes,
and techniques implemented for the measurement and management of risk
• The degree of compliance by the AIFM with the risk management policy and with arrangements,
processes, and techniques for the measurement and management of risk
• The adequacy and effectiveness of measures taken to address any deficiencies in the performance of
the risk management process

7.3.5. Risk management function
An AIFM must establish and maintain a permanent risk management function.
The permanent risk management function is responsible for:
• Implementing effective risk management policies and procedures in order to identify, measure,
manage and monitor on an ongoing basis all risks relevant to each AIF’s investment strategy to which
each AIF is or may be exposed
• Ensuring that the risk profile of the AIF disclosed to investors is consistent with the risk limits
• Monitoring compliance with the risk limits and notifying the AIFM’s governing body and, where it
exists, the AIFM’s supervisory function in a timely manner when it considers the AIF’s risk profile
inconsistent with these limits or sees a material risk that the risk profile will become inconsistent with
these limits
• Providing regular updates to the governing body of the AIFM and, where it exists, the AIFM’s
supervisory function at a frequency that is in accordance with the nature, scale, and complexity of the
AIF or the AIFM’s activities on:
• The consistency between and compliance with the risk limits and the risk profile of the AIF as
disclosed to investors
• The adequacy and effectiveness of the risk management process, indicating in particular whether
appropriate remedial measures have been or will be taken in the event of any actual or anticipated
deficiencies
• Providing regular updates to senior management outlining the current level of risk incurred by each
managed AIF and any actual or foreseeable breaches of any risk limits set to ensure that prompt and
appropriate action can be taken
The risk management function must have the necessary authority and access to all relevant information
necessary to fulfill its tasks.
AIFM must functionally and hierarchically separate the functions of risk management from the operating
units, including from the functions of portfolio management. However, the CSSF may allow AIFM to
derogate from this obligation in accordance with the principle of proportionality. The AIFM must, in
any case, be able to demonstrate that specific safeguards against conflicts of interest allow for the
independent performance of risk management activities and that the risk management process satisfies
the requirements of the AIFM and is consistently effective.
The functional and hierarchical separation of the risk management function must be ensured throughout
the whole hierarchical structure of the AIFM, up to its governing body, and must be reviewed by the
governing body and, where it exists, the supervisory function of the AIFM.
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The risk management function is considered as functionally and hierarchically separated from the
operating units, including the portfolio management function, when all the following conditions are
satisfied:
• Persons engaged in the performance of the risk management function are not supervised by those
responsible for the performance of the operating units, including the portfolio management function,
of the AIFM
• Persons engaged in the performance of the risk management function are not engaged in the
performance of activities within the operating units, including the portfolio management function
• Persons engaged in the performance of the risk management function are compensated in accordance
with the achievement of the objectives linked to that function, independently of the performance of
the operating units, including the portfolio management function
• The remuneration of senior officers in the risk management function is directly overseen by the
remuneration committee, where such a committee has been established (see also Section 6.4.20.)
The risk management policy must include a description of the safeguards against conflicts of interest to
allow for the independent performance of the risk management activities, in particular:
• The nature of the potential conflicts of interest
• The remedial measures put in place
• The reasons why these measures should be reasonably expected to result in independent performance
of the risk management function
• How the AIFM expects to ensure that the safeguards are consistently effective
• Decisions taken by the risk management function are based on reliable data that are subject to an
appropriate degree of control by the risk management function
• The remuneration of those engaged in the performance of the risk management function reflects
the achievement of the objectives linked to the risk management function, independently of the
performance of the business areas in which they are engaged
• The risk management function is subject to an appropriate independent review to ensure that
decisions are being arrived at independently
• The risk management function is represented in the governing body or the supervisory function,
where it has been established, at least with the same authority as the portfolio management function
• Any conflicting duties are properly segregated
• Where proportionate, taking into account the nature, scale, and complexity of the AIFM:
• The performance of the risk management function is reviewed regularly by the internal audit
function or, if the latter has not been established, by an external party appointed by the governing
body
• Where a risk committee has been established, it is appropriately resourced and its non-independent
members do not have undue influence over the performance of the risk management function
AIFM must assess, monitor, and periodically review:
• The performance of the risk management function
• The adequacy and effectiveness of measures aiming to ensure the functional and hierarchical
separation of the risk management function

7.3.6. Risk measurement and management
AIFM are required to implement adequate and effective arrangements, processes, and techniques in order
to identify, measure, manage, and monitor at any time the risks to which the AIF under their management
are or might be exposed and in order to comply with the risk limits. This implies at least:
• Putting in place such risk measurement arrangements, processes, and techniques necessary to
ensure that the risks of positions taken and their contribution to the overall risk profile are accurately
measured on the basis of sound and reliable data, on an ongoing basis, and that the risk measurement
arrangements, processes, and techniques are adequately documented
• Conducting periodic back tests in order to review the validity of risk measurement arrangements which
include model-based forecasts and estimates
• Conducting appropriate periodic stress tests and scenario analyses to address risks arising from
potential changes in market conditions that might adversely impact the AIF
• Ensuring that the current level of risk complies with the risk limits
• Establishing, implementing, and maintaining adequate procedures that, in the event of actual or
anticipated breaches of the risk limits of the AIF, result in timely remedial actions in the best interest of
investors
• Ensuring that there are appropriate liquidity management systems and procedures for each AIF
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The safeguards against conflicts of interest must ensure, at least, that:
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The arrangements, processes, and techniques must be proportionate to the nature, scale and complexity
of the business of the AIFM and of each AIF it manages and consistent with the AIF’s risk profile as
disclosed to investors.
Where FDIs are used and benefit only specific share classes (e.g., hedging, leverage), it is good
practice to calculate global risk exposure (market risk) and leverage at share class level, although
there are no specific requirements on calculations at share class level.

A. Leverage
Leverage is defined as any method by which the AIFM increases the exposure of an AIF it manages
whether through borrowing of cash or securities, or leverage embedded in derivative positions or by
any other means. Leverage of an AIF is expressed as the ratio between the exposure of an AIF and its
net asset value (NAV).
The AIFM is required to set a maximum level of leverage that the AIFM may employ on behalf of each
AIF it manages as well as the extent of the right of the re-use of collateral or guarantee that could be
granted under the leveraging arrangement.
The AIFM must demonstrate that the leverage limits for each AIF it manages are reasonable and that
it complies at all times with the leverage limits set by it. The competent authority of the AIFM may
impose limits on the use of leverage for systemic risk mitigation purposes.
Leverage is considered to be employed on a substantial basis when the exposure of an AIF as
calculated according to the commitment method exceeds three times its NAV.
AIFM that employ leverage on a substantial basis are required to provide additional reporting to their
competent authorities (See Section 6.4.21.B.).AIFM are required to calculate the exposure of the AIF
managed in accordance with both the gross method and the commitment method.
(a)

General rules
An AIFM must have appropriately documented procedures to calculate the exposure of each AIF
under its management in accordance with the gross method and the commitment method. The
calculation must be applied consistently over time.
The following general rules apply when calculating leverage:
• Private equity: for AIF whose core investment policy is to acquire control of non-listed
companies or issuers, the AIFM should not include in the calculation of the leverage any
exposure that exists at the level of those non-listed companies and issuers provided that the
AIF or the AIFM acting on behalf of the AIF does not have to bear potential losses beyond its
investment in the respective company or issuer
• Certain holding structures set up to increase the leverage of the AIF: Exposure contained in
any financial or legal structures involving third parties controlled by the relevant AIF must be
included in the calculation of the exposure where the structures referred to are specifically
set up to directly or indirectly increase the exposure at the level of the AIF. For example, some
Real Estate AIF may have to include certain holding structures in their leverage calculations
• Temporary borrowing: AIFM should exclude temporary borrowing arrangements if these are
fully covered by contractual capital commitments from investors in the AIF

(b)

Gross method for calculating the exposure of the AIF
The exposure of an AIF calculated in accordance with the gross method is the sum of the
absolute values of all positions. The value of positions should be calculated in accordance with
the AIFM Law valuation requirements (see Section 7.6.2.).
To calculate the exposure of an AIF according to the gross method, an AIFM must:
• Exclude the value of any cash and cash equivalents, which are highly liquid investments held
in the base currency of the AIF
• Convert derivative instruments into the equivalent position in their underlying assets
• Exclude cash borrowings that remain in cash or cash equivalents
• Include exposure resulting from the reinvestment of cash borrowings
• Include positions within repurchase or reverse repurchase agreements and securities lending
or borrowing or other arrangements
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The AIFM Level 2 measures outline methods of increasing exposure of an AIF for:
• Derivative instruments: interest rate swaps, contracts for differences, futures contracts, total
return swaps, forward contracts, options, and credit default swaps
• Arrangements: convertible borrowings, repurchase agreements, reverse repurchase
agreements, securities lending arrangements, and securities borrowing arrangements
The Level 2 measures lay down calculation methodologies to be adopted for the most common
financial derivative instruments:
• Futures contracts
• Plain vanilla options (bought/sold puts and calls)
• Swaps
• Forward contracts
• Financial instruments that embed derivatives
Non-standard (exotic) derivatives calculation methodologies are detailed for variance swaps,
volatility swaps, and barrier (knock-in knock-out) options.
Commitment method for calculating the exposure of an AIF
The exposure of an AIF calculated in accordance with the commitment method shall be the sum
of the absolute values of all positions, after taking into account netting and hedging.
The value of positions should be calculated in accordance with the AIFM Law valuation
requirements (see Section 7.6.2.).
To calculate the exposure of an AIF according to the commitment method, an AIFM must:
• Convert each derivative instrument position into an equivalent position in the underlying
asset of that derivative, in accordance with the same methodologies and methods as those
applied under the gross method (see 7.3.6.A.(b))
• Apply netting and hedging arrangements
• Calculate the exposure created through the reinvestment of borrowings where such
reinvestment increases the exposure of the AIF
• Include positions within repurchase or reverse repurchase agreements and securities lending
or borrowing or other arrangements (see 7.3.6.A.(a))
The AIFM Level 2 measures set out rules to be applied in relation to:
• Netting arrangements
• Hedging arrangements
• Instruments that should not be converted into an equivalent position in the underlying asset:
swaps meeting certain criteria and derivatives equivalent to long positions
• Exclusion of derivative instruments used for currency hedging purposes meeting certain
criteria
ALFI’s Q&A document on Risk Management for AIF under AIFMD provides further
clarification on the difference between the gross approach and the commitment approach
under AIFMD. The main difference stems from the inclusion in the leverage calculation
under the commitment method, and exclusion under the gross method, of “cash and cash
equivalents” in the fund currency.
“Cash and cash equivalents” are also explicitly defined in this Q&A document as being
highly liquid, held in the AIF’s base currency, readily convertible to a known amount of cash,
subject to insignificant risk of change in value, and provide a return no greater than a threemonth high quality (investment grade) government bond (in the base currency of the AIF).
AIFM managing AIF that, in accordance with their core investment policy, primarily invest in
interest rate derivatives are required to make use of the specific duration netting rules in order
to take into account the correlation between the maturity segments of the interest rate curve.
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B. Operational risk
AIFM are required to implement effective internal operational risk management policies and
procedures in order to identify, measure, manage, and monitor appropriately operational risks
including professional liability risks to which the AIFM is or could be reasonably exposed. It should
implement effective measures for the treatment of non-compliance with these policies and for taking
corrective action.
Professional liability risks include, inter alia, risks of:
• Loss of documents evidencing title to assets of the AIF
• Misrepresentations or misleading statements made to the AIF or its investors
• Acts, errors or omissions resulting in a breach of:
• Legal and regulatory obligations
• Duty of skill and care towards the AIF and its investors
• Fiduciary duties
• Obligations of confidentiality
• AIF rules or instruments of incorporation
• Terms of appointment of the AIFM by the AIF
• Failure to establish, implement, and maintain appropriate procedures to prevent dishonest,
fraudulent or malicious acts
• Improperly carried out valuation of assets or calculation of share or unit prices
• Losses arising from business disruption, system failures, failure of transaction processing or process
management
Operational risk management must be performed independently, as part of the risk management
policy.
Operational risk exposures and loss experience must be monitored on an ongoing basis and must be
subject to regular internal reporting. The AIFM must set up a historical loss database, in which any
operational failures, loss, and damage experience must be recorded. This database must record, inter
alia, any professional liability risks that have materialized. The AIFM should make use of its internal
historical loss data and, where appropriate, external data, scenario analysis, and factors reflecting the
business environment and internal control systems.
See also Subsection 6.4.4.D.
ALFI’s guidelines on Considerations for the Management of Operational Risks Associated with the
Distribution of Funds, June 2016, which provide Board members and senior management with areas
that they may wish to consider when looking at the management of operational risks associated with
the marketing/distribution of funds, and cover:
• Key sources of legal and regulatory guidance in relation to risk management
• A potential approach to (i) the identification of relevant operational risks associated with
distribution/marketing to which funds or their management companies may be exposed, (ii) the
measurement and management of these identified operational risks and (iii) the reporting with
regard to these risks and related information provided to senior management and the Board by
the risk management function

C. Liquidity risk
AIFM must, for each managed AIF that is not an unleveraged closed-ended AIF, employ an appropriate
liquidity management system and adopt procedures that enable them to monitor the liquidity risk
of the AIF and to ensure that the liquidity profile of the investments of the AIF complies with its
underlying obligations.
AIFM must ensure that, for each AIF that they manage, the investment strategy, the liquidity profile
and the redemption policy are consistent, i.e., when investors have the ability to redeem their
investments in a manner consistent with the fair treatment of all AIF investors and in accordance with
the AIF’s redemption policy and its obligations.
The liquidity management system and procedures must at least ensure that:
• The AIFM maintains a level of liquidity in the AIF appropriate to its underlying obligations
• The AIFM monitors the liquidity profile of the AIF’s portfolio of assets and the material liabilities
and commitments, contingent or otherwise, that the AIF may have in relation to its underlying
obligations. For these purposes the AIFM shall take into account the profile of the investor base of
the AIF, including the type of investors, the relative size of investments, and the redemption terms
to which these investments are subject
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• Where the AIF invests in other UCIs, the AIFM monitors the liquidity management approach adopted
by the managers of those other UCIs
• The AIFM implements and maintains appropriate liquidity measurement arrangements and
procedures to assess the quantitative and qualitative risks of positions and of intended investments
that have a material impact on the liquidity profile of the portfolio of the AIF’s assets to enable their
effects on the overall liquidity profile to be appropriately measured
• The AIFM considers and puts into effect the tools and arrangements, including special
arrangements (e.g., side pockets, gates), necessary to manage the liquidity risk of each AIF under
its management
AIFM must include appropriate escalation measures in their liquidity management system and
procedures to address anticipated or actual liquidity shortages or other distressed situations of the AIF.
Where appropriate, considering the nature, scale, and complexity of each AIF they manage, AIFM must
implement and maintain adequate limits for the liquidity or illiquidity of the AIF consistent with its
underlying obligations and redemption policy and in accordance with the quantitative and qualitative
risk limits. AIFM should monitor compliance with those limits and, where limits are exceeded or likely to
be exceeded, determine the required (or necessary) course of action.
AIFM are required to regularly conduct stress tests, at least annually, under normal and exceptional
liquidity conditions, which enable them to assess the liquidity risk of each AIF under their
management. The stress tests must:

• Cover market risks and any resulting impact, including on margin calls, collateral requirements or
credit lines
• Account for valuation sensitivities under stressed conditions
ALFI issued Liquidity Stress Testing Considerations for Real Estate Funds in May 2018 which are
aimed at supporting the practical implementation of stress testing arrangement for real estate
investment funds.
In February 2018, IOSCO issued recommendations for Liquidity Risk Management for Collective
Investment Schemes (FR01/2018). These recommendations complete the report issued in
2013 relating to the principles of Liquidity Risk Management for Collective Investment Schemes.
Further details can be found in Subsection 7.2.6 D.

D. Securitization
Risk management requirements in relation to investments in securitization positions are covered in
Section 4.5.1.

E. Reliance on external credit rating
Directive 2013/14/EU on over-reliance on credit ratings sets out a general principle against the overreliance on credit ratings that should be integrated into the risk management processes and systems of
AIFM.
An AIFM must not solely or mechanistically rely on external credit ratings issued by credit rating
agencies for assessing the creditworthiness of the AIF’s assets.
Taking into account the nature, scale, and complexity of the AIF’s activities, the national competent
authority (i.e., CSSF) is required to monitor the adequacy of the credit assessment processes of the
AIFM, assess the use of references to external credit ratings, and, where appropriate, encourage
mitigation of the impact of such references, with a view to reducing sole and mechanistic reliance on
such external credit ratings.
ESMA publishes a list of registered and certified credit rating agencies.
According to ALFI’s Q&A document on Risk Management for AIF under AIFMD, data from external
sources should be subject to qualitative checks. The risk data interpretation and management
task should be performed by the risk management function of the AIFM.
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• Where appropriate, simulate a shortage of liquidity of the assets in the AIF and atypical redemption
requests
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7.3.7. Delegation of risk management activities
Delegation of the risk management function is subject to the general provisions on delegation. For
example: the delegation arrangement must take the form of a written agreement between the delegate
and the AIFM. The general provisions on delegation are covered in Section 6.4.15.
The AIFM is not permitted to delegate the performance of investment management functions (portfolio
management and risk management) to an extent that exceeds by a substantial margin the investment
management functions performed by the AIFM itself. When assessing the extent of delegation, the CSSF
is required to assess the entire delegation structure taking into account not only the assets managed
under delegation but also the qualitative criteria. These are outlined in Subsection 6.4.15.D.
As well as the general provisions on delegation, specific provisions apply to the delegation of investment
management functions, including risk management.

7.3.8. Communication to the CSSF
The risk profiles of AIF must be communicated in the application for authorization of the AIFM.
The AIFM is required to describe its risk management systems in their applications for authorization and
must notify the CSSF of any material changes to the risk management policy and of the arrangements,
processes, and techniques.
Where a management entity is authorized as a UCITS management company and AIFM, the
management company should provide a single RMP to the CSSF (see Section 7.2.8.).
AIFM are required to report to the CSSF information on the current risk profile of the AIF and the risk
management systems employed by the AIFM to manage the market risk, liquidity risk, counterparty risk,
and other risks including operational risk (see Section 6.4.21.B.).
AIFM managing one or more AIF employing leverage on a “substantial basis” (i.e., exceeding three times
the NAV) must make available to the CSSF information about the overall level of leverage employed by
each AIF it manages, a breakdown between leverage arising from borrowing of cash or securities and
leverage embedded in financial derivatives, the five largest sources of borrowed cash or securities, and
the extent to which their assets have been reused under leveraging arrangements (see Section 6.4.21.B.).

7.3.9. Disclosures to investors
AIFM are required to disclose to investors, before they invest, a description of the AIF’s liquidity risk
management, including the redemption rights both in normal and in exceptional circumstances, and the
existing redemption arrangements with investors (see also Section 10.3.3.).
AIFM are required to periodically disclose to investors:
• The percentage of the AIF’s assets that are subject to special arrangements arising from their illiquid
nature, and information on the arrangements
• Any new liquidity management arrangements, systems, and procedures
• The current risk profile of the AIF
• The main features of the risk management systems employed by the AIFM
See Section 10.4.2.
AIFM must disclose information on leverage to investors before they invest in an AIF (see Section
10.3.3.). AIFM managing leveraged AIF are also required to disclose information on leverage to investors
on a regular basis (see Section 10.4.2.3.).
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7.4. Risk management of SIFs
7.4.1. Introduction
SIFs are required to implement risk management systems to identify, measure, manage, and monitor
appropriately the risks associated with the investment positions and their contribution to the overall
risk profile of the portfolio. The Directors of the SIF or its management company184 must adopt the risk
management system of the SIF and, subsequently, have it reviewed and documented on a regular basis.
SIFs qualifying as AIFs will also have to comply with the risk management provision of the AIFM Law.

7.4.2. Key regulations
The risk management requirements applicable to SIFs are outlined in the SIF Law and CSSF Regulation
No 12-01 laying down detailed rules for the application of Article 42a of the Law of 13 February 2007
relating to specialised investment funds concerning the requirements regarding risk management and
conflicts of interest.
ALFI issued Recommendations on the Risk Management System for Specialised Investment Funds in
June 2012. They cover:
• The risk management function and implementation of appropriate risk management systems:
• Interpretation of results
• Ownership of the function within the decision making bodies
• Independence of the function
• Risk identification, measurement, and monitoring:
• Determining the material risks to which the SIF is or may be exposed
• Determining the method to measure the risks identified
• Approach to qualitative and quantitative risk limits and the monitoring frequency
• Determining the process for reporting and escalation of breaches

7.4.3. Risk management function
SIFs are required to establish and maintain a risk management function.
The role of the risk management function includes:
• Implementing and maintaining an appropriate and documented risk management policy that allows
adequate detection, measurement, management, and monitoring of exposure to market, liquidity,
and counterparty risks, as well as of exposure to all other risks, including operational risk, that may be
significant in the context of the activities of the SIF (or compartments thereof)
• Ensuring compliance with the risk limit system of the SIF
SIFs are required to take into account the nature, scale, and complexity of their activities, as well as their
structure.
The risk management function must have the necessary authority and access to all relevant information
that is necessary for the performance of its tasks.
The risk management function should be hierarchically and functionally independent from operating
units. However, the CSSF may allow a SIF to derogate from this obligation of independence where this
derogation is appropriate and proportionate in view of the nature, scale, and complexity of the activities
and the structure of the SIF.
A SIF must be able to demonstrate that appropriate safeguards against conflicts of interests have
been adopted to allow the independent performance of risk management activities and that its risk
management system fulfills the SIF Law.

184

“Directors” means, in the case of public limited companies and in the case of cooperatives in the form of a public limited
company, the members of the Board of Directors, in the case of partnerships limited by shares, the general partner, in the
case of private limited liability companies, the manager(s), and in the case of common funds, the members of the Board of
Directors or the managers of the management company.
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• Responsibility for the maintenance of the risk management system

7

7.4.4. Delegation of risk management activities
SIFs are permitted to delegate all or part of the activities of the risk management function to third parties,
provided that the third party has the necessary competence and capacity to exercise the activities of the
risk management function in a reliable, professional, and efficient manner and in accordance with the
applicable legal and regulatory requirements.
The delegation does not impact the liability of the Directors of the SIF or its management company in
relation to the adequacy and efficiency of the risk management system and the monitoring of risks linked
to the activities of the SIF.

7.4.5. Communication to the CSSF
SIFs must provide a description of the risk management system to the CSSF as part of their application for
authorization.
This description must cover, inter alia:
• The risk management function (including the allocation of responsibilities), its independence or the
specific protection measures implemented to avoid conflicts of interest and, ultimately, to allow
independent execution of the risk management activities or procedures
• Processes and methods to appropriately measure and manage the risks arising from the investment
strategies and the risk profile of the SIF (or compartments thereof)
Any subsequent major change to their risk management system must be notified to the CSSF.
See also Sections 3.3. and 3.4.
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7.5. Risk management of MMFs
7.5.1. Introduction
On 30 June 2017, the final text of Regulation (EU) 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union. The Regulation applies from 21 July 2018 for funds set up on or after this date.
By 21 January 2019, existing funds and sub-funds that qualify as money market funds (“MMF”) as
per the definition set out in article 1 of the Regulation must submit an application to their competent
authorities.
This Regulation has been amended and supplemented by the Commission Delegated Regulation
(EU) 2018/990 of 10 April 2018 with regard to simple, transparent and standardized (STS)
securitizations and asset-backed commercial papers (ABCPs) and requirements for assets received as
part of reverse repurchase agreements and credit quality assessment methodologies.

This Regulation, replaces ESMA’s Guidelines on a common definition of European money market
funds issued in May 2010, set out in Section 4.7.1.
With regard to risk management, in addition to the rules applicable to the portfolios of MMFs (see
Section 4.7.2.) the key provisions of the Regulation include the following:
• An internal credit quality assessment procedure
• Stress testing
• “Know your customer” policy

7.5.2. Internal credit quality assessment
The manager of an MMF must establish, implement and consistently apply a prudent internal credit
quality assessment procedure for determining the credit quality of money market instruments,
securitizations and asset-backed commercial papers (ABCPs), taking into account the issuer of the
instrument and the characteristics of the instrument itself and whether this credit quality receives a
favorable assessment.
The manager must also ensure that the information used in applying the internal credit quality
assessment procedure is of sufficient quality, up-to-date and from reliable sources.
The internal assessment procedure must be based on prudent, systematic and continuous
assessment methodologies. The methodologies used must be subject to validation by the manager of
an MMF based on historical experience and empirical evidence, including backtesting.
The manager of an MMF must ensure that the internal credit quality assessment procedure complies
with all of the following general principles:
a) An effective process must be established to obtain and update relevant information on the issuer
and the instrument’s characteristics
b) Adequate measures must be adopted and implemented to ensure that the internal credit quality
assessment is based on a thorough analysis of the information that is available and pertinent, and
includes all relevant driving factors that influence the creditworthiness of the issuer and the credit
quality of the instrument
c) The internal credit quality assessment procedure must be monitored on an ongoing basis and all
credit quality assessments must be reviewed at least annually
d) While there must not be mechanistic over-reliance on external ratings, the manager of an MMF
must undertake a new credit quality assessment for a money market instrument, securitizations
and ABCPs when there is a material change that could have an impact on the existing assessment
of the instrument
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On 21 March 2018, ESMA published its Guidelines on stress test scenarios under Article 28 of
the MMF Regulation, in which they established common reference parameters of the scenarios
to be included in the stress tests, taking into account the factors specified in Article 28(1) of the
MMF Regulation. These Guidelines apply to National Competent Authorities and to MMFs and their
managers.
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e) The credit quality assessment methodologies must be reviewed at least annually by the manager
of an MMF to determine whether they remain appropriate for the current portfolio and external
conditions and the review must be transmitted to the competent authority of the manager of the
MMF. Where the manager of the MMF becomes aware of errors in the credit quality assessment
methodology or in its application, it must immediately correct those errors
f) When methodologies, models or key assumptions used in the internal credit quality assessment
procedure are changed, the manager of an MMF must review all affected internal credit quality
assessments as soon as possible
The credit quality assessment must take into account at least the following factors and general
principles:
a) The quantification of the credit risk of the issuer and of the relative risk of default of the issuer
and of the instrument
b) Qualitative indicators on the issuer of the instrument, including in the light of the macroeconomic
and financial market situation
c) The short-term nature of money market instruments
d) The asset class of the instrument
e) The type of issuer distinguishing at least the following types of issuers: national, regional or local
administrations, financial corporations, and non-financial corporations
f) For structured financial instruments, the operational and counterparty risk inherent within the
structured financial transaction and, in case of exposure to securitizations, the credit risk of the
issuer, the structure of the securitization and the credit risk of the underlying assets
g) The liquidity profile of the instrument
The internal credit quality assessment procedure and credit quality assessments must be adequately
documented.
The documentation must include all of the following:
a) The design and operational details of its internal credit quality assessment procedure in a manner
that allows competent authorities to understand and evaluate the appropriateness of a credit
quality assessment
b) The rationale for and the analysis supporting the credit quality assessment, as well as the
manager of the MMF’s choice of criteria for, and the frequency of, the review of the credit quality
assessment
c) All major changes to the internal credit quality assessment procedure, including identification of
the triggers of such changes
d) The organization of the internal credit quality assessment procedure and the internal control
structure
e) Complete internal credit quality assessment histories on instruments, issuers and, where relevant,
recognized guarantors
f) The person or persons responsible for the internal credit quality assessment procedure
The manager of an MMF must keep all the documentation for at least three complete annual
accounting periods.
All documents must be made available upon request to the competent authorities of the MMF and to
the competent authorities of the manager of the MMF.
The internal credit quality assessment procedure must be detailed in the fund rules or rules of
incorporation of the MMF.
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The internal credit quality assessment procedure must be approved by the senior management, the
governing body, and, where it exists, the supervisory function of the manager of an MMF. Those
parties must have a good understanding of the internal credit quality assessment procedure and
the methodologies applied by the manager of an MMF, as well as a detailed comprehension of the
associated reports.
The manager of an MMF must report to the management of the MMF on the MMF’s credit risk profile,
based on an analysis of the MMF’s internal credit quality assessments. Reporting frequencies depend
on the significance and type of information and must be at least annual.
Senior management must ensure, on an ongoing basis, that the internal credit quality assessment
procedure is operating properly. Senior management must be regularly informed about the
performance of the internal credit quality assessment procedures, the areas where deficiencies were
identified, and the status of efforts and actions taken to improve previously identified deficiencies.
Internal credit quality assessments and their periodic reviews by the manager of an MMF must not be
performed by the persons performing or responsible for the portfolio management of an MMF.
The European Commission has adopted a delegated act in April 2018 (2018/990) in order to
supplement the Regulation by, inter alia, specifying the following points relating to risk management
aspects of the MMF regulation:
a) The criteria for the validation of the credit quality assessment methodology
b) The criteria for quantification of the credit risk, and of the relative risk of default of an issuer and
of the instrument
d) The meaning of material change
On 10 April 2018, the European Commission issued the Delegated Regulation (EU) 2018/990
with regard to STS, ABCPs and requirements for assets received as part of reverse repurchase
agreements and credit quality assessment methodologies. With the exception of article 1, which
will apply as from 1 January 2019, this Delegated Regulation applies as from 21 July 2018. The
Delegated Regulation covers, inter alia:
Criteria for validating the internal credit quality assessment methodologies:
(a) They must be applied in a systematic way with respect to different issuers and instruments
(b) They must be supported by a sufficient number of relevant qualitative and quantitative criteria
(c) Their qualitative and quantitative inputs must be reliable, using data samples of an appropriate
size
(d) Past assessments produced using the internal credit quality assessment methodologies should
be properly reviewed to determine whether the credit quality assessment methodologies are a
suitable indicator of credit quality
(e) They must contain controls and processes for their development and related approvals that allow
for suitable challenge
(f) They must incorporate relevant factors to determine the credit quality of an issuer or an
instrument
(g) They systematically apply key credit quality assumptions and supporting criteria to produce all
credit quality assessments, unless there is an objective reason for diverging from this requirement
(h) They must contain procedures to ensure that the criteria referred to in points (b), (c) and (g)
supporting the relevant factors in the internal credit quality assessment methodologies are of a
reliable quality and relevant to the issuer or instrument being assessed
Criteria for quantifying credit risk, and the relative risk of default of the issuer and of the
instrument:
(a) Bond pricing information, including credit spreads and the pricing of comparable fixed income
instruments and related securities
(b) Pricing of money market instruments relating to the issuer, the instrument or the industry sector
(c) Credit default swap pricing information, including credit default swap spreads for comparable
instruments
(d) Default statistics relating to the issuer, the instrument or the industry sector
(e) Financial indices relating to the geographic location, the industry sector or the asset class of the
issuer or instrument
(f) Financial information relating to the issuer, including profitability ratios, interest coverage ratio,
leverage metrics and the pricing of new issues, including the existence of more junior securities.
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c) The criteria for establishing qualitative indicators on the issuer of the instrument
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Where necessary and relevant, additional criteria may be applied at the manager’s discretion.
Criteria for establishing qualitative indicators in relation to the issuer of the instrument:
(a) An analysis of any underlying assets, which, for exposure to securitization, must include the credit
risk of the issuer and the credit risk of the underlying assets
(b) An analysis of any structural aspects of the relevant instruments issued by an issuer, which
for structured finance instruments shall include an analysis of the inherent operational and
counterparty risk of the structured finance instrument
(c) An analysis of the relevant market(s), including the degree of volume and liquidity of those
markets;
(d) A sovereign analysis, including the extent of explicit and contingent liabilities and the size of
foreign exchange reserves compared to foreign exchange liabilities
(e) An analysis of governance risk relating to the issuer, including frauds, conduct fines, litigation,
financial restatements, exceptional items, management turnover, borrower concentration and
audit quality;
(f) Securities-related research on the issuer or market sector
(g) Where relevant, an analysis of the credit ratings or rating outlook given to the issuer of an
instrument by a credit rating agency registered with the ESMA and selected by the manager if
suited to the specific investment portfolio of the MMF
Where necessary and relevant, additional criteria may be applied at the manager’s discretion.
Criteria for establishing qualitative credit risk indicators in relation to the issuer of the instrument:
(a) The financial situation of the issuer, or, where applicable, of the guarantor
(b) The sources of liquidity of the issuer, or, where applicable, of the guarantor
(c) The ability of the issuer to react to future market-wide or issuer-specific events, including the
ability to repay debt in a highly adverse situation
(d) The strength of the issuer’s industry within the economy relative to economic trends and the
issuer’s competitive position in its industry
Material changes are deemed to occur when:
(a) There are material changes in any of the following:
• Bond pricing information, including credit spreads and the pricing of comparable fixed income
instruments and related securities
• Credit default swap pricing information, including credit default swap spreads for comparable
instruments
• Default statistics relating to the issuer or instrument
• Financial indices relating to the geographic location, industry sector or asset class of the issuer
or instrument
• Analysis of underlying assets, in particular for structured instruments
• Analysis of the relevant market(s), including their volume and liquidity
• Analysis of the structural aspects of the relevant instruments
• Securities-related research
• Financial situation of the issuer
• Sources of liquidity of the issuer
• Ability of the issuer to react to future market-wide or issuer-specific events, including the
ability to repay debt in a highly adverse situation
• Strength of the issuer’s industry within the economy relative to economic trends and the
issuer’s competitive position in its industry
• Analysis of the credit ratings or rating outlook given to the issuer or instrument by a credit
rating agency or agencies selected by the manager of the MMF as being suited to the specific
investment portfolio of the MMF

258 | 7. Risk management and valuation

(b) A money market instrument, securitization or ABCP is downgraded below the two highest shortterm credit ratings provided by any credit rating agency regulated and certified in accordance with
Regulation (EC) No 1060/2009 of the European Parliament and of the Council on credit rating
agencies
Managers of MMFs must assess the material change in the criteria referred to in (a) above by
considering risk factors and the results of the stress tests scenarios.
Managers of MMFs must establish an internal procedure for the selection of credit rating agencies
suited to the specific investment portfolio of the MMF concerned.
A downgrading referred to in (b) above should be taken into account when the manager of the MMF
carries out its own assessment according to internal credit quality assessment methodology.
Finally, the revision of the internal credit quality assessment methodology must constitute a material
change, except if managers of MMFs can substantiate that the change is not material.

7.5.3. Stress testing

The stress tests must be based on objective criteria and consider the effects of severe plausible
scenarios. The stress test scenarios must at least take into consideration reference parameters that
include the following factors:
a) Hypothetical changes in the level of liquidity of the assets held in the portfolio of the MMF
b) Hypothetical changes in the level of credit risk of the assets held in the portfolio of the MMF,
including credit events and rating events
c) Hypothetical movements of the interest rates and exchange rates
d) Hypothetical levels of redemptions
e) Hypothetical widening or narrowing of spreads among indices to which interest rates of portfolio
securities are tied
f) Hypothetical macro systemic shocks affecting the economy as a whole
In addition, in the case of public debt CNAV MMFs and LVNAV MMFs, the stress tests must estimate
for different scenarios the difference between the constant NAV per unit or share and the NAV per
unit or share.
Stress tests must be conducted at least bi-annually and at a frequency determined by the board of
directors of the MMF, where applicable, or the board of directors of the manager of an MMF, after
considering what an appropriate and reasonable interval in light of the market conditions is and after
considering any envisaged changes in the portfolio of the MMF.
If the stress test reveals any vulnerability of the MMF, the manager of an MMF must draw up an
extensive report with the results of the stress testing and a proposed action plan. Where necessary,
the manager of an MMF must take action to strengthen the robustness of the MMF, including actions
that reinforce the liquidity or the quality of the assets of the MMF and must immediately inform the
competent authority of the MMF of the measures taken.
The extensive report with the results of the stress testing and proposed action plan must be
submitted for examination to the board of directors of the MMF, where applicable, or the board of
directors of the manager of an MMF. The board of directors must amend the proposed action plan if
necessary and approve the final action plan. The extensive report and the action plan must be kept
for a period of at least 5 years. The extensive report and the action plan must be submitted to the
competent authority of the MMF for review.
The competent authority of the MMF must send the extensive report referred to ESMA.
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Each MMF must have in place sound stress testing processes that identify possible events or future
changes in economic conditions which could have unfavorable effects on the MMF. The MMF or the
manager of an MMF must assess the possible impact that those events or changes could have on the
MMF. The MMF or the manager of an MMF must regularly conduct stress testing for different possible
scenarios.
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On 21 March 2018, ESMA issued Guidelines on stress tests scenarios under Article 28 of the MMF
Regulation (ESMA 34-49-115). These guidelines should be updated at least every year taking into
account the latest market developments. These guidelines include practical examples and detailed
guidance for the establishment of a stress test scenario framework for MMF funds. These guidelines
cover, inter alia:
• Certain general features of the stress test scenarios of MMF;
• The establishment of common reference parameters of the stress test scenarios in relation to:
• Hypothetical changes in the level of liquidity of the assets held in the portfolio of the MMF
• Hypothetical changes in the level of credit risk of the assets held in the portfolio of the MMF,
including credit events and rating events
• Hypothetical movements of the interest rates and exchange rates
• Hypothetical levels of redemption
• Hypothetical widening or narrowing of spreads among indexes to which interest rates of
portfolio securities are tied
• Hypothetical macro systemic shocks affecting the economy as a whole
• The establishment of common reference stress test scenarios the results of which should be
included in the reporting template of the MMF Regulation. The result of the following stress tests
should be provide in the reporting:
• Liquidity
• Credit
• FX Rate
• Interest Rate
• Level of Redemption
• Spread among indices to which interest rates of portfolio securities are tied
• Macro
• Multivariate

7.5.4. “Know your customer” policy
The manager of an MMF must establish, implement and apply procedures, and exercise all due
diligence with a view to anticipating the effect of concurrent redemptions by several investors, taking
into account at least the type of investor, the number of units or shares in the UCI owned by a single

investor and the evolution of inflows and outflows.

If the value of the units or shares held by a single investor exceeds the amount of the corresponding
daily liquidity requirement of an MMF, the manager of the MMF must consider, in addition to the
factors set out in the preceding paragraph, all of the following:
a) Identifiable patterns in investor cash needs, including the cyclical evolution of the number of
shares in the MMF
b) The risk aversion of the different investors
c) The degree of correlation or close links between different investors in the MMF
Where investors route their investments via an intermediary, the manager of an MMF must request
the information to comply with the preceding paragraphs from the intermediary in order to manage
appropriately the liquidity and investor concentration of the MMF.
The manager of an MMF must ensure that the value of the units or shares held by a single investor
does not materially impact the liquidity profile of the MMF where it accounts for a substantial part of
the total NAV of the MMF.
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7.6. Valuation
This section covers the rules applicable to the valuation of the assets and liabilities of 2010 Law UCIs, full
AIFM regime AIFs (including RAIFs), and SIFs.
The net asset value (NAV) calculation is covered in Section 8.6.. The role of the depositary in ensuring
that the value of the shares or units is calculated in accordance with the applicable law and the
constitutional document of the UCI is covered in Section 9.4.5.3..

7.6.1. 2010 Law UCIs
Management companies are required to establish appropriate procedures which are consistent with the
constitutional document to ensure the proper and accurate valuation of the assets and liabilities of the
UCI.

The 2010 Law states that unless otherwise provided for in the constitutional document of the UCI, the
valuation of the assets of the UCI must be based, in the case of officially listed securities, on the last
known stock exchange price, unless such price is not representative. For securities not so listed and for
securities which are so listed, but for which the latest price is not representative, the valuation must be
based on the probable realization value, estimated with care and in good faith.
For UCITS, the net asset value (NAV) per share or unit must be calculated at least twice a month. For
2010 Law Part II UCIs, the NAV per share or unit must be calculated at least monthly (see Section 8.6.1.).
The rules for the valuation of assets must be described in the prospectus (see Section 10.3.1.).
The protective measures adopted by a UCI against late trading and market timing practices may include
the valuation of securities at “fair value” (see Section 8.7.5.).
Detailed valuation rules or guidelines have been laid down for specific cases. These include the use
of amortized cost as the valuation basis for sub-three month papers and valuation of OTC FDIs in the
portfolios of UCITS.

7. Risk management and valuation | 261

Risk management and valuation

In order to comply with the duty to act in the best interests of the shareholders or unitholders,
management companies are required to ensure that fair, correct, and transparent pricing models
and valuation systems are used for the UCITS they manage. Management companies must be able to
demonstrate that the UCITS’ portfolios have been accurately valued.
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A. The use of amortized cost as the valuation basis for sub-three month papers (see also
Section 4.2.2.7.5.)
In February 2009, ALFI issued recommendations on the use of amortized cost as the valuation
basis for sub-three month papers.
In accordance with Article 9(3) and Article 28(4) of the 2010 Law, the CSSF accepts that the
Board of Directors of management companies or investment companies may permit the inclusion
of sub-three month papers in the mark-to-market assessment at an amortized cost price, if they
consider that amortized cost is the closest to the probable realization value, estimated with care
and in good faith.
In such cases, ALFI recommends the following conditions be met:
• Fair valuation at amortized cost should be restricted to securities with the highest-level credit
rating (A1/P1 and A1+/P1 or equivalent) and with a final residual maturity of less than
three months. Where such securities are downgraded, full mark-to-market valuation should
immediately be applied
• Full mark-to-market valuation should be applied to structured investment vehicles (SIVs)
• The decision to value the money market instruments (MMIs) on an amortized cost basis for the
mark-to-market assessment must be approved by the Directors of the fund and the rationale
underlying the decision documented
• The exclusion of MMIs from the mark-to-market valuation is based on the premise that such
securities will be held to maturity or are realizable at par. If required to meet potential liquidity
needs of the fund, these securities or a portion thereof should be reclassified within the
full mark-to-market analysis. The reclassification process should be documented, reviewed,
and approved on a periodic basis by the Board of Directors of the investment company or
management company

B. OTC FDIs
A reliable and verifiable valuation is required for OTC FDIs (see also Section 4.2.2.7.6.(3).
Management companies are thus required to establish, document, implement, and maintain
arrangements and procedures that ensure appropriate, transparent, and fair valuation of OTC FDIs.
CSSF Circular 11/512 requires UCITS and management companies to draft policies and procedures
for valuing OTC FDIs in a transparent, independent, and fair manner. Valuation principles should be
presented in the format laid out in the Appendix to the Circular on the content of the risk management
process to be communicated to the CSSF, including the following information: type of FDIs, volume,
price provider, frequency of valuation, valuing system, independence of source, and valuation controls
performed on the price.
A reliable and verifiable valuation is understood to refer to a valuation corresponding to the “fair
value”. “Fair value” is understood as the price that would be received to sell an asset or paid to transfer
a liability in an orderly transaction between market participants at the measurement date (i.e., an exit
price). It should not rely only on the market quotations by the counterparty. The valuation should fulfill
the following criteria:
• The valuation must be based on a current market value. If no such market value is available, then
the valuation should be based on a valuation model that uses an appropriate and recognized
methodology
• The verification of the valuation must be performed by one of the following:
• An independent third party who performs the verification on a sufficiently frequent basis (in
practice at a frequency at least equal to the NAV calculation frequency) and following a process
that can be monitored by the UCITS
• A unit independent of the portfolio management of the UCITS. The UCITS may use a third party
valuation system or market data but must verify their adequacy. Models used by a party linked
to the UCITS (such as a dealing room through which the UCITS settles its FDI transactions) are
expressly prohibited if they have not been reviewed by the UCITS
The UCITS must be able to determine with reasonable accuracy the fair value of the OTC FDIs
throughout their entire lifespan.
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ESMA is of the view that a process must be developed that enables the UCITS, throughout the life
of the FDI, to value the investment concerned with reasonable accuracy at its fair value on a reliable
basis reflecting an up-to-date market value. This process must include organization and means of
allowing for a risk analysis realized by a department independent from commercial or operational
units and from the counterparty or, if these conditions cannot be fulfilled, by an independent third
party.
In the latter case, the UCITS remains responsible for the correct valuation of the OTC FDIs and must,
inter alia, check that the independent third party can adequately value the types of OTC FDIs it
wishes to invest in.
Lastly, this organization of the UCITS implies that risk limits are to be defined.
ESMA believes that “independent” and “adequately equipped” means a unit that has the adequate
means to perform the valuation. This implies that the UCITS uses its own valuation systems, which
can however be provided by an independent third party - excluding the use of valuation models
provided by a third party related to the UCITS (such as a dealing room with which OTC FDIs are
concluded) which have not been reviewed by the UCITS and excluding the use of data (such as
volatility or correlations) produced by a process that has not been qualified by the UCITS.

AIFM are required to establish, maintain, implement, and review, for each AIF they manage, written
policies and procedures that ensure a sound, transparent, comprehensive, and appropriately documented
valuation process. The AIFM must ensure that fair, appropriate, and transparent valuation methodologies
are consistently applied for the AIF it manages.
AIFM must ensure that the net asset value per share or unit is calculated, at each subscription or
redemption of shares or units, and at least once a year, according to documented procedures and the
methodology.
The AIFM is responsible for the proper valuation of the AIF assets, the calculation of the net asset value
(NAV), and the publication of the NAV.
A description of the AIF’s valuation procedure and of the pricing methodology for valuing assets, including
the methods used in valuing hard-to-value assets, must be disclosed to investors before they invest (see
Section 10.3.3.).

A. Implementation of valuation policies and procedures
The valuation policies must identify, and the procedures implement, the valuation methodologies
used for each type of asset in which the AIF may invest in accordance with applicable national law
and the AIF constitutional document. The AIFM cannot invest in a particular type of asset for the first
time unless the valuation policy covers appropriate valuation methodology or methodologies for that
specific type of asset. The selection process of a particular methodology must include an assessment
of the available relevant methodologies, taking into account their sensitivity to changes in variables
and how specific strategies determine the relative value of the assets in the portfolio. Prices must be
obtained from independent sources whenever possible and appropriate.
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7.6.2. Full AIFM regime AIFs
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The valuation policies and procedures must cover:
• Valuation methodologies covering, inter alia:
• Inputs, including selection criteria for pricing and market data sources
• Models: main features (see Subsection 7.6.2.B.)
• The obligations, roles, and responsibilities of all parties involved in the valuation process, including
the senior management of the AIFM
• The competence and independence of personnel who are effectively carrying out the valuation of
assets
• The specific investment strategies of the AIF and the assets the AIF might invest in
• The controls over the selection of valuation inputs, sources, and methodologies
• Review process for the individual values of assets and escalation channels for resolving differences
in values for assets (see Subsection 7.6.2.F.)
• The valuation of any adjustments related to the size and liquidity of positions or to changes in the
market conditions, as appropriate
• The appropriate time for closing the books for valuation purposes
• The appropriate frequency for valuing assets
• How a change to the valuation policy may be implemented (see Subsection 7.6.2.D.)
The valuation policies and procedures and the designated valuation methodologies must be applied
consistently:
• To all assets within an AIF taking into account the investment strategy, the type of asset, and, if
applicable, the existence of different external valuers
• Over time, where no update is required, and ensuring that valuation sources and rules remain
consistent over time
• Across all AIF managed by the same AIFM, taking into account the investment strategies and the
types of asset held by the AIF and, if applicable, the existence of different external valuers

B. Use of models to value assets
If a model is used to value the assets of an AIF, the model and its main features must be explained
and justified in the valuation policies and procedures. The reason for the choice of the model, the
underlying data, the assumptions used in the model and the rationale for using them, and the
limitations of the model-based valuation must be appropriately documented.
The valuation policies and procedures must ensure that, before being used, a model is validated by a
person with sufficient expertise who has not been involved in the process of building that model. The
model must be subject to prior approval by the senior management of the AIFM.

C. Valuation function
The valuation function must be either performed by:
• The AIFM itself, provided that the valuation task is functionally independent from the portfolio
management and the remuneration policy and other measures ensure that conflicts of interest are
mitigated and that undue influence upon the employees is prevented.
In this case, the valuation policies must include a description of the safeguards for the functionally
independent performance of the valuation task. Such safeguards must include measures to prevent
or restrain any person from exercising inappropriate influence over the way in which a person
carries out valuation activities.
The CSSF may require the AIFM to have its valuation procedures and/or valuations verified by an
external valuer or, where appropriate, an auditor
• An external valuer subject to mandatory professional registration, independent from the AIF, the
AIFM, and any other persons with close links to the AIF or the AIFM
In this case, the valuation policies and procedures must:
• Set out a process for the exchange of information between the AIFM and the external valuer to
ensure that all necessary information required for the purpose of performing the valuation task
is provided
• Ensure that the AIFM conducts initial and periodic due diligence on third parties that are
appointed to perform valuation services
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External valuers must provide upon request professional guarantees to demonstrate their ability to
perform the valuation function.
The professional guarantees must contain evidence of the external valuer’s qualification and capability
to perform proper and independent valuation, including, inter alia evidence of:
• Sufficient personnel and technical resources
• Adequate procedures safeguarding proper and independent valuation
• Adequate knowledge and understanding of the investment strategy of the AIF and of the assets the
external valuer is appointed to value
• A sufficiently good reputation and sufficient experience with valuation
• If the external valuer is subject to registration, name of the authority and indication of the legal or
regulatory provisions or rules of professional conduct to which the external valuer is subject
The CSSF’s Frequently Asked Questions (FAQ) on Luxembourg’s AIFM Law and on Commission
Delegated Regulation (EU) No 231/2013 (“Level 2”) (the FAQ on AIFM) clarifies that:

• A third party that has been appointed to perform administration for an AIF (i.e., the AIF’s
administrator), including calculation of the net asset value, can be considered as an external
valuer for the purposes of the AIFMD if it provides tailor-made valuations for individual assets,
specifically for those requiring subjective judgment on the value of the assets. However, it
should be noted that the administrator should not be assumed to always be the external valuer.
The administrator’s appointment as the AIF’s external valuer should clearly follow from the
terms of the contract with the administrator.
• The appointment of a third party as the AIF’s external valuer has to be formalized by a written
contract, which clearly states that the third party is appointed as external valuer

D. Periodic review of valuation policies and procedures
Valuation policies must provide for a periodic review of the policies and procedures, including of the
valuation methodologies. The review must be carried out at least annually and before the AIF engages
with a new investment strategy or a new type of asset that is not covered by the existing valuation
policy.
The valuation policies and procedures must cover how a change to the valuation policy, including
a methodology, may be effected and in what circumstances this would be appropriate. Senior
management must review and approve any changes to the policies and procedures.

E. Frequency of valuation of assets
The assets of an AIF must be valued and the net asset value (NAV) per share or unit calculated (see
Section 8.6.) at least once a year.
For open-ended AIF, financial instruments held must be valued every time the NAV per share or unit is
calculated.
Other assets held by open-ended AIF must be valued at least once a year, and every time there is
evidence that the last determined value is no longer fair or proper.
For closed-ended AIF, such valuations and calculations must also be carried out in case of an increase
or decrease of the capital by the relevant AIF.
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• The appointment of the depositary appointed for an AIF as external valuer of that AIF is
subject to the condition that it has functionally and hierarchically separated the performance
of its depositary functions from its tasks as external valuer and the potential conflicts of
interest are properly identified, managed, monitored, and disclosed to the investors of the AIF
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F. Review of individual values of assets
AIFM must ensure that all assets held by the AIF are fairly and appropriately valued, and document the
way the appropriateness and fairness of the individual values is assessed.
The valuation policies and procedures must set out a review process for the individual values of assets,
where a material risk of an inappropriate valuation exists, including in the following cases:
• The valuation is based on prices only available from a single counterparty or broker source
• The valuation is based on illiquid exchange prices
• The valuation is influenced by parties related to the AIFM
• The valuation is influenced by other entities that may have a financial interest in the AIF’s
performance
• The valuation is based on prices supplied by the counterparty who originated an instrument, in
particular where the originator is also financing the AIF’s position in the instrument
• The valuation is influenced by one or more individuals within the AIFM
The review process must include sufficient and appropriate checks and controls on the reasonableness
of individual values, including:
• Verifying values by a comparison among counterparty-sourced pricings and over time
• Validating values by comparison of realized prices with recent carrying values
• Considering the reputation, consistency, and quality of the valuation source
• A comparison with values generated by a third party
• An examination and documentation of exemptions
• Highlighting and researching any differences that appear unusual or any variations from valuation
benchmarks established for the type of asset
• Testing for stale prices and implied parameters
• A comparison with the prices of any related assets or their hedges
• A review of the inputs used in model-based pricing, in particular of those to which the model’s price
exhibits significant sensitivity
The valuation policies and procedures shall include appropriate escalation measures to address
differences or other problems in the valuation of assets.

G. Liability
The AIFM is responsible towards the AIF and its investors for the proper valuation of the assets of the
AIF, the calculation of the NAV, and its publication (see Section 8.6.).
However, when an external valuer is appointed, the external valuer should be liable to the AIFM for any
losses suffered by the AIFM as a result of its negligence or intentional failure to perform its tasks.

7.6.3. SIFs
The valuation of the assets of SIFs should be based on the fair value185. This value must be determined
in accordance with the rules set forth in the constitutional document and, in practice, disclosed in the
offering document. These procedures could, for example, provide for valuation principles established by
professional associations of a specific industry186.
For SIFs that are not full AIFM regime AIFs (see Section 7.6.2.), there are no specific requirements on the
independence of the valuation of the assets.
The minimum frequency of NAV calculation of a SIF is once a year (see Section 8.6.).

185

Although the SIF Law states “The valuation of the assets of the SIF must be based on the fair value unless otherwise
provided for in the constitutional document”, in practice assets should be valued at fair value.

186

e.g., the International Private Equity and Venture Capital Guidelines for private equity/venture capital funds and the Royal
Institution of Chartered Surveyors (RICS) Valuation Standards in the case of real estate funds
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7.6.4. RAIFs
Unless otherwise provided for in the constitutional document of the RAIF the valuation of the assets of a
RAIF should be based on fair value. The value must be determined in accordance with the rules set forth
in the constitutional document.
The valuation of the assets of a RAIF should be performed in accordance with Article 17 of the AIFM Law
and the related Delegated Acts (see section 7.6.2).

7.6.5. MMFs
On 30 June 2017, the final text of Regulation (EU) 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds was published in the Official Journal of the
European Union. The Regulation applies from 21 July 2018 for funds set up on or after this date.
By 21 January 2019, existing funds and sub-funds that qualify as money market funds (“MMF”) as
per the definition set out in article 1 of the Regulation must submit an application to their competent
authorities.
This Regulation, replaces ESMA’s Guidelines on a common definition of European money market
funds issued in May 2010.

The Regulation introduced the following valuation rules to be applied by MMFs:
• The assets of a MMF must be valued by using mark-to-market whenever possible
• When using mark- to-market:
• The asset of a MMF must be valued at the more prudent side of bid and offer unless the asset
can be closed out at mid-market
• Only good quality market data must be used; such data must be assessed on the basis of all of
the following factors:
(i) The number and quality of the counterparties
(ii) The volume and turnover in the market of the asset of the MMF
(iii) The issue size and the portion of the issue that the MMF plans to buy or sell
• Where use of mark-to-market is not possible or the market data is not of sufficient quality, an
asset of a MMF must be valued conservatively by using mark-to-model.
The model must accurately estimate the intrinsic value of the asset of a MMF, based on all of the
following up-to-date key factors:
• The volume and turnover in the market of that asset
• The issue size and the portion of the issue that the MMF plans to buy or sell
• Market risk, interest rate risk, credit risk attached to the asset
When using mark-to-model, the amortized cost method may not be used.
• The valuation method must be communicated to the competent authorities.
• The assets of public debt constant NAV MMFs may additionally be valued by using the amortized
cost method
• By way of derogation to the mark-to-market and the mark-to-model valuation referred to above,
the assets of LVNAV MMFs that have a residual maturity of up to 75 days may be valued by using
the amortized cost method.
The amortized cost method may only be used for valuing an asset of a LVNAV MMF in
circumstances where the price of that asset calculated using the mark-to-market and the markto-model method does not deviate from the price of that asset calculated using the amortized
cost method by more than 10 basis points. In the event of such a deviation, the price of that asset
must be calculated using the mark-to-market or the mark-to-model method.
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8.1. Introduction
This Chapter covers the administration function including:
• The roles and responsibilities of the administrator
• Entities that may perform administration of Luxembourg UCIs: management company, AIFM or third
party administrator
• The authorization procedure for administrators
• The regulatory requirements applicable where administration is performed by the management
company or AIFM, or delegated
• Organizational requirements covering, inter alia, policies, procedures, and systems
• UCI portfolio requirements on recording of portfolio transactions
• Net asset value (NAV) calculation, use of the NAV, and swing pricing
• The subscription and redemption of shares or units, anti-money laundering and counter terrorist
financing (AML/CFT) procedures, protection against late trading and market timing practices, and
payment of dividends
• The treatment of NAV computation errors and compensation of losses arising from non-compliance
with applicable investment restrictions

8.2. Administration function
8.2.1. Scope of administration activities
The 2010 Law and the AIFM Law define the activities of administration of UCIs. These include:
• Legal and fund management accounting services
• Valuation of the portfolio (see Section 7.6.) and pricing of the shares or units (i.e., calculating the NAV)
(see Section 8.6.)
• Regulatory compliance monitoring
• Maintenance of shareholder or unitholder register
• Distribution of income
• Share or unit issues and redemptions
• Contract settlements (including certificate dispatch)
• Record keeping
In practice, the services provided by the administrator may include, inter alia, the following:
• Client due diligence and onboarding of new UCIs
• Domiciliation of the UCI
• Supporting the drawing up of the prospectus, financial reports, and all other documents intended
for investors and other legal services to the UCI
• UCI investment portfolio:
• Recording of trading activity from the investment manager(s)
• Handling and processing of corporate actions and income from the investment portfolio
• Valuation of the portfolio (See Section 7.6.)
• Pricing of the shares or units (i.e., calculating the NAV)
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• Shareholder or unitholder relationship:
• Maintenance of shareholder or unitholder register
• Share or unit issues and redemptions
• Distribution of income
• Dispatching of financial reports and other documents intended for the shareholders or
unitholders
• Services related to tax reporting
• Handling of restructuring events (e.g., mergers, conversions, liquidations – see Chapter 3)
• Customer inquiries
• Fund accounting:
• Valuation of UCIs’ other assets and liabilities
• Performance fee calculation
• Recording of investment and other income
• Recording of operating and other expenses
• Recording of shares/units transactions (subscriptions and redemptions) (see Section 8.7.1. and
8.7.2.)
• Recording of dividend distribution to share/unitholder(s) (see Section 8.7.6.)
• Series accounting and equalization support
• Cash management
• Record keeping
• Regulatory compliance monitoring
• Reporting of financial information and electronic transmission of prospectus, Key Investor
Information (KII) for UCITS, and financial reports (annual report, long form report, and other
reports – see Chapter 10) to the CSSF

8.2.2. Entities performing administration of Luxembourg UCIs
Administration is one of the functions of the management company, the AIFM, the self-managed UCITS or
internally managed AIF.
In practice, management companies, AIFM, self-managed UCITS or an internally managed AIF
generally delegate administration to a specialized third party administrator (hereafter referred to as an
“administrator”).
In general, in Luxembourg, one service provider will be appointed to carry out the activities of:
• Fund administration (covering, for example, accounting services)
• Registrar and transfer agent (generally referred to as “transfer agent”, covering, inter alia, the
maintenance of the shareholder or unitholder register)
• Domiciliation agent
It is also possible to appoint different service providers to carry out these activities, which may or may not
be part of the same group.
In May 2015, ALFI issued a Framework for Due Diligence Information Packs for service providers
acting as central administrators and/or depositary/custodian with a view to simplify and facilitate
initial and ongoing due diligence reviews. This Framework seeks to provide a table of contents upon
which service providers (delegates) to which a UCI’s Board of Directors, Management Company or
AIFM has delegated activities and services can base their preparation of documentation required
to support the initial and ongoing due diligence reviews of a UCI and/ or its Management Company
under Luxembourg regulations.
A Luxembourg administrator of UCIs may be one of the following entities:
• A credit institution
• A financial sector professional (PSF) authorized as a registrar agent or an administrative agent
of the financial sector
• A management company
• An AIFM
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A registrar may be one of the following entities:
• A credit institution
• A financial sector professional (PSF) authorized as a registrar agent or a distributor of units/shares
of UCIs
• A management company
• An AIFM
A domiciliation agent may be one of the following entities:
• A credit institution
• A financial sector professional (PSF) authorized as a corporate domiciliation agent
Management entities are permitted to provide domiciliary services (see Section 6.2.1.) to:
• The UCIs they manage
• Subsidiaries of the UCIs they manage
PSFs that offer administration services will generally be authorized as registrar agents. This authorization
automatically permits them to also provide the services of client communication agents and financial
sector administrative agents.
Luxembourg administrators are required to comply with the relevant laws and regulatory requirements,
and to have adequate organization in order to obtain authorization from the CSSF and perform the
administration (see Section 8.2.3.).

8.2.3. Authorization
Management companies, AIFM, and third party entities requesting authorization as administrators of UCIs
are required to provide information to the CSSF including, inter alia, information on:
• UCITS, other UCIs, and other vehicles for which the administrator intends to provide administration
services over the next three years and estimated budget
• Human resources, including curriculum vitae of responsible officers and organization chart
• Technical resources:
• Accounting procedures
• Related functions and responsibilities
• Details of office premises, including location, size, security arrangements, and document archiving
protocols
• Internal control procedures:
• Client acceptance
• Registrar
• Administration
• Client communication
• Anti-money laundering and counter terrorist financing procedures (see Section 8.7.4.)
• Details on the execution of administrative tasks including:
• Accounting, including NAV calculation (see Section 8.6.1.)
• Holding of accounting and other essential documentation of the UCI
• Holding of the shareholder or unitholder register, including measures taken against market timing
and late trading (see Section 8.7.5)
• The issue and redemption of the shares or units (see Section 8.7.)
• The drawing up of the prospectus, financial reports, and all other documents intended for investors
• Dispatching of financial reports and other documents intended for the shareholders or unitholders
• Reporting of financial information and electronic transmission of prospectus, KII, and financial
reports to the CSSF (see Chapter 10)
• Information on sub-delegation of activities
• The information flow between the different departments of the administrator and between the
administrator, the investment manager, the entity or person responsible for the administration, and
the depositary
This information provided will be in addition to that included within a standard application for
authorization. Management company authorization is covered in Section 6.4.1.
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8.3. Regulatory requirements
A UCITS management company, AIFM or the third party administrator acting on their behalf, is subject to
the management company’s or AIFM’s home Member State’s organizational requirements, including those
on administration. These include, inter alia:
• Requirements to have and employ the human and technical resources and procedures that are
necessary for the proper performance of their business activities
• Requirements on the implementation of sound administrative and accounting processes
• Control and security arrangements for electronic data processing
• Reporting requirements
In the case of UCITS, the management company or the third party administrator acting on their behalf,
must ensure the UCITS home Member State’s requirements regarding the constitution and functioning of
the UCITS, as well as the specific requirements of the UCITS’ fund rules or instruments of incorporation,
prospectuses, and offering documents, including in cases where the UCITS is managed cross-border, are
met. For example, the accounting and valuation must be performed in accordance with the UCITS’ home
Member State requirements (see Section 6.5.).
A Luxembourg UCITS management company may delegate the administration of the UCITS it manages
to a third party that is authorized to provide administration services and has an adequate organization in
order to perform the administration:
• A Luxembourg UCITS management company that manages a Luxembourg UCITS is authorized to
delegate the administration of the UCITS to an entity established in Luxembourg
• A Luxembourg UCITS management company that manages a UCITS domiciled in another Member
State is authorized to delegate the administration of the UCITS to an entity established in either:
• Luxembourg, or
• The Member State where the UCITS is domiciled
In the case of AIF, the AIFM and, where applicable, the third party administrator acting on its behalf, is
required to comply with the relevant national AIF product rules.
The central administration of a Luxembourg AIF (2010 Law Part II UCIs, SIF, RAIF and other Luxembourg
AIF) must be in Luxembourg.
Activities that should be carried out in Luxembourg are outlined in Section 8.4.5.
The management company or AIFM is required to monitor the third party administrator to ensure that it
complies with the regulatory requirements. The management company is, inter alia, required to ensure that
the delegate has an internal organization and internal procedures that enable easy access to all necessary
information permitting efficient control by the management company over the delegated activities.
If the administration function has been delegated to a Luxembourg administrator, the CSSF may permit,
on a case-by-case basis, the performance of certain “preparatory tasks” outside Luxembourg subject to
the overall responsibility of the appointed Luxembourg administrator.
The CSSF must be informed beforehand of any delegation or sub-delegation as regards the administration
of UCIs and detailed requirements must be met (see Subsection 6.4.15.).
The requirements applicable to administration are laid down in:
• For UCITS and other UCIs:
• The 2010 Law
• CSSF Regulation 10-4, inter alia, on organizational, conflicts of interest, conduct of business and
risk management requirements applicable to Chapter 15 management companies
• CSSF Circular 12/546 on the authorization and organization of Chapter 15 management
companies and UCITS investment companies which have not designated a management company
• For AIF:
• The AIFM Law
• European Commission Delegated Regulation (EU) No 231/2013 supplementing Directive 2011/61/
EU with regard to exemptions, general operating conditions, depositaries, leverage, transparency
and supervision
CSSF Circular 91/75 provides some additional clarification187.
187
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Circular 91/75 refers to the 1988 Law, the precursor to the 2002 Law, now the precursor to the 2010 Law. The CSSF has
indicated its intention to review this Circular with a view to issuing a circular that complements and is compatible with the
updated Laws (see Circular 03/87). Certain provisions of Circular 91/75 may still be relevant to UCIs created under the
2010 Law; some of these provisions may also be relevant to UCIs created under the SIF Law.

8.4. Organizational requirements
8.4.1. Accounting procedures
Management companies, AIFM, self-managed UCITS, and internally managed AIF are required to employ
accounting policies and procedures to ensure the protection of investors.
The accounts of the UCI must be kept in such a way that all assets and liabilities of the UCI can be directly
identified at all times. If a UCI has different investment compartments, separate accounts must be
maintained for those compartments.
Management companies must establish, implement, and maintain accounting policies and procedures in
accordance with accounting rules of the UCITS’ home Member States, so as to ensure that the calculation
of the NAV of each UCITS is accurately carried out, on the basis of its accounts, and that subscription and
redemption orders can be properly executed at that NAV.
AIFMs must establish, implement, and maintain accounting and valuation policies and procedures so
as to ensure that the net asset value of each AIF is accurately calculated on the basis of the applicable
accounting rules and standards.
Management companies and AIFM must establish appropriate procedures to ensure the proper and
accurate valuation of the assets and liabilities of the UCIs (see Section 7.6.).
The “accounting administration” of management companies and AIFM is covered in Section 6.4.11.

8.4.2. Electronic data systems
The management company, AIFM or its administrator must have suitable electronic systems to permit a
timely and proper recording of each portfolio transaction and subscription and redemption order.

• Equipping itself with suitable electronic systems
• Ensuring that its delegates are equipped, on an ongoing basis, with suitable electronic systems,
through initial and ongoing due diligence
The management company, AIFM or its administrator must ensure a high level of security during
electronic data processing as well as integrity and confidentiality of the recorded information, as
appropriate. This would include, inter alia, enabling at least timely recovery of data and functions and
resumption of activities (see Section 6.4.13.).
According to Chapter D of Circular 91/75, the IT system that processes the accounting records and the
calculation of the NAV should meet the following conditions:
• The administrator and/or the management company should have the means to input and extract
information, such access being immediate and unrestricted
• The administrator and/or the management company should have knowledge of the operation of the
processing unit and authorize any program modifications
• The administrator and/or the management company should have the ability to intervene directly in the
processing of information stored in the processing unit
• Where other parties use the computer unit, adequate protection should exist to prevent access to the
UCI data
According to Chapter D of Circular 91/75, the following additional conditions should be met where the IT
system is located abroad:
• Information stored in the processing unit must be transferred and downloaded on each valuation date
and at least weekly
• The administrator and/or the management company must be able to continue normal operations in the
event of an emergency, such as a breakdown in communications with the processing unit
It would be expected that investment advisers or other agents abroad may have immediate access to the
IT system and may instigate accounting operations within the scope of their duties, provided that:
• Controls exist to ensure that only they have access to the data applicable to their duties
• The UCI has established management control procedures to ensure that the operations initiated by the
portfolio managers comply with its regulations
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On 17 May 2017, the CSSF published the Circular 17/654 on IT outsourcing based on a cloud
computing infrastructure which is applicable to credit institutions and Professionals of the Financial
Sector (PSFs) as well as payment institutions, and electronic money institutions. The CSSF defines
cloud computing and specifies the criteria used to consider cloud computing infrastructure as IT
outsourcing to a service provider.

8.4.3. Procedures and documents
According to Chapter D of Circular 91/75, the administrator and/or the management company should
have at its/their disposal all accounting and other documentation of the UCI required for:
• The preparation of accounts and portfolio valuations
• The drawing up of certificates of title and indebtedness
• The allocation of shares or units in circulation
• The general protection of the interests of the UCI, including all agreements
These requirements imply that all documents relating to transactions initiated from abroad should be
immediately forwarded to the domicile of the administrator and/or the management company.

8.4.4. Record keeping
The records of Chapter 15 management companies and AIFM should be kept at least five years, on a
medium that must allow for:
• Easy reconstitution of all steps of each portfolio transaction (see also Section 8.5.)
• Easy identification of any correction or update to the original records, as well as having access
to the original records
• No manipulation or alteration of the record content
• Ready access by the CSSF

8.4.5. Activities which should be carried out in Luxembourg
According to Chapter D of Circular 91/75, the activities of central administration that are to be carried
out in Luxembourg comprise accounting and administrative functions, as follows:
• The accounts must be kept and the accounting documents must be available in Luxembourg
• Subscriptions and redemptions of shares or units must be carried out in Luxembourg
• The register of shareholders or unitholders must be kept in Luxembourg
• The prospectus, financial reports, and all other documents intended for investors must be established
in cooperation with the central administration in Luxembourg
• Correspondence and the dispatch of financial reports and other documents intended for the
shareholders or unitholders must be carried out from Luxembourg and in any case under the
responsibility of the central administration in Luxembourg
• The calculation of the NAV must be carried out in Luxembourg
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8.5. UCI portfolio requirements
8.5.1. Recording of portfolio transactions
The management company (for each portfolio transaction relating to UCITS), AIFM or its administrator
must ensure that a record of information that is sufficient to reconstruct the details of the order and the
executed transaction or of the agreement (in the case of AIF) is produced without delay.
The record must include:
• The name or other designation of the UCI and of the person acting on account of the UCI
• The details necessary to identify the instrument in question or, in the case of an AIF, the asset
• The quantity
• The type of the order or transaction
• The price
• For orders, the date and exact time of the transmission of the order and name or other designation
of the person to whom the order was transmitted, or for transactions, the date and exact time of the
decision to deal and execution of the transaction
• The name of the person transmitting the order or executing the transaction
• Where applicable, the reasons for the revocation of an order
• For executed transactions, the counterparty and execution venue identification

8.6. Net asset value (NAV)

The NAV of a UCI is defined as the value of its assets less the value of its liabilities.
NAV calculation is the result of the process of the accounting procedures performed by the UCI
administration.
These accounting procedures are usually supported by computerized systems and involve a series of
accounting tasks aimed at recording any change in a UCI’s financial position including investor capital
inflows and outflows, dividend distribution, purchases and sales of investments and related investment
income, portfolio valuation, gains, losses, and operating expenses of the UCI.
Net asset value per share/unit is calculated by dividing the UCI NAV by the number of outstanding
shares or units. Such a price may be increased in the case of subscriptions and reduced in the case of
redemptions by a specified percentage to cover commissions and expenses. In certain cases, a swing
factor may be applied to the NAV (see Section 8.6.3.).
The procedures and the methodology for calculating the NAV per share or unit must be documented.
The NAV calculation methodology used depends on accounting principles, Luxembourg or international
regulations that may apply, and the specific rules that apply to the UCI in question.
The frequency of NAV per share or unit calculation is specified in the UCIs constitutional document. The
NAV must, in general, be calculated each time the shares or units are issued or repurchased, and at least
twice a month for a UCITS, at least monthly for 2010 Law Part II UCIs and at least annually for SIFs and
RAIFs.
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For AIF managed by authorized AIFM, the AIFM is required as a minimum to:
• Ensure that for each AIF they manage the NAV per share or unit is calculated on the occasion of each
issue or subscription or redemption or cancellation of shares or units, and at least once a year
• Regularly verify the NAV calculation procedures and methodologies and their application
• Ensure that the number of shares or units in issue is subject to regular verification, at least as often as
the share or unit price is calculated
The valuation of the assets of UCI is covered in Section 7.6.
An AIFM is responsible towards the AIF and its investors for the proper valuation of the assets of the AIF,
the calculation of the NAV, and its publication.
The requirement for the depositary to ensure that the value of the shares or units is calculated in
accordance with the applicable law and the constitutional document of the UCI is covered in Section
9.4.5.3.
Remedial procedures must be implemented in the event of an incorrect calculation of the NAV (See
Section 8.8.).

8.6.2. Use of NAV in subscriptions and redemptions
The NAV per share/unit is generally the price at which shares/units can be bought (subscriptions) and sold
(redemptions) by investors.
For 2010 Law UCIs, shares or units must be issued and repurchased at a price that corresponds to the
NAV of the relevant share or unit class.
The price must be determined and made public each time the shares or units are issued or repurchased
and at least twice a month for a UCITS and at least monthly for 2010 Law Part II UCIs.
Under the SIF Law and the RAIF Law, there is significant flexibility regarding subscription and redemption
of shares or units. The subscription and redemption of shares or units must be carried out in accordance
with the rules laid down in the constitutional document. These rules could provide, for example, for shares
or units to be subscribed or redeemed at a price other than the NAV. The subscription and redemption
conditions, including the determination of the price and the frequency, are specified in the constitutional
document.
Subscriptions and redemptions are covered in Section 8.7.

8.6.3. Swing pricing
8.6.3.1. Definition – a method of counteracting dilution
Swing pricing has been identified as a possible means of protecting a UCI’s performance and thus the
interest of existing investors from the dilution effect of frequent trading, which is also a characteristic of
market timing activity.
Swinging a UCI’s NAV price is an attempt to pass on the cost of underlying capital activity to the active
shareholders or unitholders and thus to protect investors from costs associated with capital activity.
However, it must be understood that swing pricing affords protection against dilution at the UCI level and
is not designed to address specific shareholder or unitholder transactions.
The swing pricing policy should be approved by the UCI’s Board of Directors and reviewed at least
annually.
The prospectus should disclose the swing pricing policy, including, inter alia, the possibility for the UCI
to swing the NAV, a short description of the swing pricing mechanism, the maximum swing factor as a
percentage of a UCI’s NAV, and appropriate wording explaining that swing pricing is designed to prevent
the dilution of existing investors.

8.6.3.2. The operational process
The primary operational considerations associated with swing pricing comprise:
• Whether to adopt full or partial swing
• If a partial swing is adopted, the appropriate swing threshold for a particular UCI
• Once the decision is made to swing the NAV, the appropriate swing factor for a particular UCI
• Determination of the frequency of review
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ALFI issued a guidance paper on Swing Pricing, updated in December 2015.
Full or partial swing
Generally, the NAV is swung using one of the following methods:
• Full swing: The NAV is swung on every dealing date on a net deal basis regardless of the size of the
net capital activity. No threshold is therefore applied in the full swing model
• Partial swing: The process is triggered, and the NAV swung, only when the net capital activity
exceeds a predefined threshold known as the “swing threshold”
Determination of the “swing threshold”
In principle, the swing threshold should reflect the point at which net capital activity triggers the
investment manager to trade a UCI’s securities. As an example, the policy would state that a net
capital activity greater than X% of the UCI’s NAV would trigger swing pricing. Factors influencing the
determination of the swing threshold ordinarily include:
• The size of the UCI
• The UCI’s client base and its concentration
• The type and liquidity of securities in which the UCI invests
• The costs, and hence the dilution impact, associated with the markets in which the UCI invests
• The investment manager’s investment policy and the extent to which a UCI can retain cash (or near
cash) as opposed to always being fully invested
• Consistency considerations within a UCI complex
• Soft closure measures on capacity constrained UCIs
Ideally the application of swing pricing should be mechanical and triggered on a consistent basis.
Determination of the appropriate swing factor

Generally, once the net capital activity is known for a given dealing date and the swing pricing process
is triggered, the NAV of all of the UCI’s share or unit classes (in the case of a multi-share or unit class
UCI) is swung on the following basis:
• Net inflows: the price used to process all transactions is adjusted upwards by the swing factor to a
notional offer price
• Net outflows: the price used to process all transactions is adjusted downwards by the swing factor
to a notional bid price
The most commonly adopted approach is to calculate the NAV and then apply the swing factor.
The swing factor is determined by assessing those transactions and market impacts expected to be
incurred as a result of investing or disinvesting the net capital activity for that day. A key item in the
determination of the swing factor is the bid offer spread. Other items influencing the determination of
the appropriate swing factor include:
• Broker commissions paid by the UCI
• Custody transaction charges
• Fiscal charges
• Share class specific items
• Market impact
• Swing factors or spread applied to the underlying investment funds or derivative instruments
Periodic verification of the swing factor
It is recommended that the swing factor should be monitored to ensure reasonability when compared
to the charges incurred and should be revised as and when necessary. The objective is to ensure that
the swing factor is consistent with the UCI’s security and investment profile, the markets in which it
invests, and the various cost components. This should be undertaken by a swing pricing committee
under the supervision of the UCI’s Board of Directors or equivalent responsible body.
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Additional topics covered by the guidelines
The guidelines also cover, inter alia:
• The pros and cons of swing pricing
• Governance and transparency around swing pricing
• Operational considerations including capital activity, other operational issues to consider,
recording the swing factor, fund mergers, contributions and redemptions in kind, launch of a new
fund, launch of a new share class and liquidating funds
• The different investment fund structures to which swing pricing can be applied: funds with a
single share class, funds with multiple share classes, master feeder fund structures, fund of fund
structures and pooling
• Performance considerations: pricing and the impact on performance, risk assessment, competitor
and peer performance analysis, fund performance reporting, internal fund performance reporting
and performance fee calculations
• Regulatory and tax considerations including financial reporting, swing errors, prospectus
disclosure, articles of incorporation, Key Investor Information Document and German tax
reporting

8.7. Subscriptions and redemptions of shares or units and payment of
dividends
This section covers:
• The specific requirements applicable to subscriptions and redemptions
• The recording and reporting to investors of subscription and redemption orders
• Prevention of money laundering and terrorist financing
• Prevention of late trading and market timing
• Payment of dividends
The use of the NAV in subscriptions and redemptions is covered in Section 8.6.2.

8.7.1. Subscriptions (issues)
Shares or units are represented by certificates in registered or bearer form or by a confirmation of
registration. Fractions of shares or units are permitted. Shares or units are to be issued in accordance
with the conditions laid down in the constitutional document and may be denominated in any currency.
In the case of a common fund, the management company and the depositary are required to sign the
certificates and securities representing one or more portions of the common fund.
SIFs and RAIFs must implement procedures to ensure that the shares or units are only distributed to wellinformed investors (see Sections 2.4.2. and 2.4.3.).
In July 2014, a law on unlisted bearer shares or units was voted by the Luxembourg Parliament.
The law introduces the requirement to deposit bearer shares or units with a depositary (which is not
necessarily a bank). The depositary should be appointed by the Board of Directors or management of
the UCI or its management company.
The depositary is required to maintain a register of bearer shares or units containing, inter alia,
information on each shareholder or unitholder. Each bearer shareholder or unitholder will be
permitted to request a certificate listing all inscriptions in the register that concern themselves.
Companies that have outstanding bearer shares or units and, in the case of common funds, their
managers were required to appoint a depositary by 18 February 2015 at the latest. Bearer shares
or units had to be deposited with the depositary by 18 February 2016 . Bearer shares or units not
deposited by that time were cancelled.
Subscriptions are routinely made in exchange for cash; however, the UCI, at the discretion of the Board of
Directors, may accept payment for shares by an in kind subscription of suitable investments.
For in kind subscriptions (contributions in kind), an independent auditor is required to review the valuation
of the assets and liabilities subscribed.
Marketing is covered in Chapter 12.
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8.7.1.1. Master-feeder UCITS
In master-feeder UCITS structures, the agreement between the master UCITS and the feeder UCITS
or, where the master and feeder are managed by the same management company, the management
company’s internal conduct of business rules must cover the following in relation to subscriptions and
redemptions (see also Section 2.3.4.1.):
• Basis of investment and divestment by the feeder UCITS:
• A statement of which share or unit classes of the master UCITS are available for investment by
the feeder UCITS
• The charges and expenses to be borne by the feeder UCITS, and details of any rebate or
retrocession of charges or expenses by the master UCITS
• Where applicable, the terms on which any initial or subsequent transfer of assets in kind may
be made from the feeder UCITS to the master UCITS
• Standard dealing arrangements including:
• Coordination and frequency of NAV calculation process and the publication of prices of shares
or units
• Coordination of transmission of dealing orders by the feeder UCITS, including, where applicable,
the role of transfer agents or any other third party
• Events affecting dealing arrangements:
• The manner and timing of a notification by either UCITS of the temporary suspension and the
resumption of redemption or subscription of shares or units of that UCITS
• Arrangements for notifying and resolving pricing errors in the master UCITS
Conversion of UCITS into feeder UCITS and change of master UCITS are covered in Section 3.6.3.

8.7.1.2. Venture capital UCIs
The shares or units of venture capital UCIs under Part II of the 2010 Law, which may be in registered
or bearer form, must have a minimum value of EUR 12,400 at the time of issue.

The shares or units of futures contracts and options UCIs under Part II of the 2010 Law, which may be
in registered or bearer form, must have a minimum value of EUR 12,400 at the time of issue.

8.7.1.4. Real estate UCIs
The NAV of real estate UCIs under Part II of the 2010 Law must be calculated at the year-end and on each
day when the UCI’s shares or units are issued or repurchased.
Property valuations at the year-end may be used in the determination of the NAV during the following
year, unless a change of circumstances renders such valuation inappropriate.

8.7.2. Redemptions (repurchases)
Redemptions of shares or units have to take place in accordance with the conditions laid down in the
constitutional document.
UCITS are required to repurchase their shares or units at the request of investors. However, a UCITS
may, if it can be justified, provide in its constitutional document that management is able, in specific
circumstances (e.g., temporary liquidity shortage) or when requests in a single dealing day exceed a
certain set level in relation to the number of shares or units in circulation, to arrange for a delay in
settlement of redemption requests for a specific time or for a proportional reduction of all redemption
requests so that the set level is not exceeded.
Redemptions may be suspended under the conditions specified in the constitutional document or, in
certain circumstances, at the request of the CSSF.
Redemptions are routinely made in exchange for cash; however, the UCI or the investor, in certain
circumstances, may request payment by an in kind distribution of investments, in lieu of cash. An in
kind distribution can be derived using a proportional or non-proportional basis. A proportional basis
requires that the in kind redemptions comprise an equal share of all of the UCI’s investments. In certain
circumstances, in kind redemptions may also be performed on a non-proportional basis whereby the
investor receives different weightings of the portfolio holdings.
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For in kind redemptions, an independent auditor is required to review the valuation of the assets and
liabilities redeemed. Unless stipulated by the prospectus or offering document of the UCI, the CSSF may
permit an exemption from the requirement for a review by the independent auditor where the redemption
is performed on a proportional basis.
Such reviews are conducted in accordance with the professional guidance issued by the Luxembourg
Institute of Auditors (Institut des Réviseurs d’Entreprises – IRE). The valuation, together with the NAV
of the share or unit class, determines the investments to be distributed.

8.7.2.1. Master-feeder UCITS
See Section 8.7.1.1.

8.7.2.2. Venture capital UCIs
Where investors have the right to redeem their shares or units in a venture capital UCI under Part II of the
2010 Law, the UCI may provide for certain restrictions to this right. Any such restrictions must be stated
in the prospectus.

8.7.2.3. Real estate UCIs
Where investors have the right to redeem their shares or units in a real estate UCI under Part II of the
2010 Law, the UCI may provide for certain restrictions to that right. Any such restrictions must be stated
in the prospectus. See also Section 8.7.1.4.

8.7.3. Subscription and redemption orders
A. Recording
The management company, AIFM or its administrator must take all reasonable steps to ensure that the
subscription and redemption orders received are centralized and recorded immediately after receipt of
any such order in the case of UCITS or without undue delay after receipt of any such order in the case
of AIF.
That record includes information on the following:
• The relevant UCI
• The person giving or transmitting the order
• The person receiving the order
• The date and time of the order
• The terms and means of payment
• The type of the order
• The date of execution of the order
• The number of shares or units subscribed or redeemed
• The subscription or redemption price for each share or unit or, in the case of AIF, the amount of
capital committed and paid
• The total subscription or redemption value of the shares or units
• The gross value of the order including charges for subscription or net amount after charges for
redemption

B. Reporting to investors
UCITS management companies and AIFM are subject to similar although not identical requirements on
reporting of subscription and redemption orders to investors.
Management companies are required to notify investors, no later than the first business day following
execution of a subscription or redemption, by means of a durable medium, confirming execution of the
order. The notice should contain the following information:
• Management company identification
• Designation of the shareholder, unitholder or client
• Date and time of the receipt of the order and method of payment
• Date of execution
• UCITS identification
• Order type (subscription or redemption)
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• Number of shares or units involved
• NAV per share/unit
• Value date
• Gross value of the order including charges for subscription or net amount after deduction of
charges for redemptions
• Total sum of commission and expenses charged and, if requested by the investor, an itemized
breakdown
If the UCITS management company does not execute the order itself, it should confirm execution of the
order no later than one day after reception of the third party’s notice.
Where shareholders’ or unitholders’ orders are executed periodically on their behalf, the UCITS
management company may provide investors with periodic disclosure, at least every six months.
UCITS management companies must, on request, provide investors with information about the status of
their orders.
Where AIFMs have carried out a subscription or, where relevant, a redemption order from an investor,
they must promptly provide the investor, by means of a durable medium, with the essential information
concerning the execution of that order or the acceptance of the subscription offer, as the case may be.
The essential information must include the following:
• The identification of the AIFM
• The identification of the investor
• The date and time of receipt of the order
• The date of execution
• The identification of the AIF
• The gross value of the order including charges for subscription or the net amount after charges for
redemptions

8.7.4. Prevention of money laundering and terrorist financing
The Law of 12 November 2004 on the fight against money laundering and terrorist financing, as amended
by the Law of 17 July 2008, the Law of 27 October 2010, the Law of 13 February 2018 and Grand
Ducal Regulation 12-02 sets out the legal framework on the fight against money laundering and terrorist
financing and the obligations applicable to persons and entities in Luxembourg.
The Law of 17 July 2008 transposes the Third Anti-Money Laundering Directive (Directive 2005/60/EC)
and its implementing measures (Directive 2006/70/EC), modifying, inter alia, the Law of 12 November
2004.
The Law of 27 October 2010 reinforces and clarifies the Luxembourg anti-money laundering and counter
terrorist financing (AML/CFT) framework. It covers:
• Scope of entities subject to AML/CFT obligations
• Scope of operations subject to AML/CFT requirements
• Standard, simplified, and enhanced due diligence
• Politically exposed persons (PEPs)
• Cooperation with the authorities and sanctions
The law of 13 February 2018 partially transposes Directive 2015/849 (the 4th EU AML Directive), inter
alia, aligning the European regulations with the latest recommendations from the Financial Action Task
Force (FATF188) of 2012, and EU Regulation 2015/847 on information accompanying transfers of funds.
The main changes are, inter alia:
• Substantial increase of criminal sanctions and administrative fines by Supervisory Authorities
• Reshaped risk assessment
• Extension of the definition of beneficial owners regarding trusts
• Strengthening of the definition of PEP (local and foreign)

188

An intergovernmental body whose purpose is the development and promotion of national and international policies to
combat money laundering and terrorist financing.
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The EU 4th AML Directive provisions relating to the register of beneficial owners for corporate entities
and fiduciary arrangements – which are intended to be implemented through Bills of Law numbers
7217 (corporate entities) and 7216 (fiduciary arrangements) are still currently being discussed by
Parliament.
Bill of Law 7217 – key elements:
• Entities registered with the “Registre de Commerce et des Sociétés” (RCS) are required to provide
information about their beneficial owners which include, inter alia, the name, nationality, full date
and place of birth, private or professional address, identification number (where applicable) and
the nature and extent of the investment they hold in the relevant entities.
• Information needs to be kept up-to-date with the responsibility lying with the registered entity for
making updates within one month of each change.
• Any person, whether or not residing in Luxembourg, may request access to the register. Neither a
legitimate interest nor prior authorization by a competent body will be required.
• The registered entity has the possibility to request for an exemption, in which case the information
is only accessible by national authorities, in the following cases where granting access would
expose the beneficial owner to:
• A risk of fraud, kidnapping, blackmail, violence or intimidation, or where the beneficial owner is
a minor or otherwise incapable
• A disproportionate risk
• A risk of extortion
• A risk of harassment
A special commission will determine whether or not an exemption will be granted.
• The draft bill provides for fines ranging between EUR 1,250 and EUR 1,250,000 which could be
imposed on the legal entity, its legal representative or its beneficial owner.
• A six month transition period is provided.
Bill of Law 7216 – Key elements:
• No transition period is currently provided for in the Bill of law, therefore, fiduciary agents will have
to comply within 4 days of publication
• Trusts and fiduciaries will have to provide the “Administration de l’Enregistrement et des
Domaines” (AED) with similar information as that outlined in Bill of Law 7217 about their
beneficial owners or a class of beneficiaries.
• This information will only be accessible by national authorities competent in the fight against
money laundering. They will have access to all information.
• Non-compliance may trigger administrative sanctions, including warnings, public declarations,
periodic penalty payments, and fines ranging from EUR 250 to EUR 250,000.
Grand-Ducal Regulation of 1 February 2010 clarifies certain provisions of the amended Law of 12
November 2004 on the fight against money laundering and terrorist financing, covering, inter alia:
• The different types of customer due diligence:
• Standard customer due diligence
• Simplified customer due diligence
• Enhanced customer due diligence
• Customer due diligence performed by third parties
• Obligations of branches and subsidiaries in foreign countries
CSSF Regulation 12/02 on Combating money laundering and terrorist financing and prevention of the use
of the financial sector for the purpose of money laundering and terrorist financing of 14 December 2012
makes existing anti-money laundering and counter terrorist financing (AML/CFT) professional obligations
legally binding. It clarifies certain elements of the Law of 12 November 2004, as amended, and the
Grand-Ducal Regulation of 1 February 2010 with regard to the following topics:
• Risk-based approach
• Client due diligence
• Internal organization
• Cooperation with authorities
• Review by the external auditor
The Regulation takes into account some of the features of the FATF recommendations released in
February 2012.
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CSSF Circular 17/650 of 17 February 2017 on Combating money laundering and terrorist financing
providing details of certain provisions of the Law of 12 November 2004, as amended, and of the GrandDucal Regulation of 1 February 2010 with regard to primary tax offences. The circular is part of the penal
provisions provided by the law of 23 December 2016, relating to the 2017 Luxembourg Tax Reform, and
was issued as an advance text of the 4th EU AML Directive. It added 2 tax offences to the rank of primary
offences for money laundering from 1 January 2017: serious tax offence (“fraude fiscale aggravée”) and
tax fraud (“escroquerie fiscale”). Simple offences (offences which are neither serious tax offences or tax
fraud) will be sanctioned via administrative courts.
The Circular puts the emphasis on tax offences and potential indicators of tax offences for Luxembourg
resident and non-resident customers. The Circular requires professionals of the financial sector to declare
suspected, including suspected attempted, tax offences.
The following EU Directive has yet, at the date of writing, to be transposed into local Luxembourg law:
• Directive (EU) 2018/843 (the 5th EU AML Directive) partially amending Directive (EU) 2015/849 on
the prevention of the use of the financial system for the purposes of money laundering or terrorist
financing and amending Directive 2009/101/EC.
Future developments
5th EU AML Directive
Background
On 5 July 2016, the European Commission adopted a proposal (for the 5th EU AML Directive)
amending Directive (EU) 2015/849 (the 4th EU AML Directive) on the prevention of the use of the
financial system for the purposes of money laundering or terrorist financing.
A final compromise text was reached only in December 2017 and on 19 April 2018, the European
Parliament adopted the 5th EU AML Directive. On 19 June 2018 Directive (EU) 2018/843 was
published in the Official Journal of the European Union. The 5th EU AML Directive entered into force
on 9 July 2018. Member States, including Luxembourg, have 18 months (i.e., until 10 January
2020) to implement the 5th EU AML Directive into national law.

The main changes brought by the 5th EU AML Directive are:
• Harmonization of Enhanced Due Diligence measures at EU level towards high-risk third countries
• Bringing virtual currency exchange platforms and “custodian wallet providers” under the scope of
the Directive
• Further improvement on the transparency measures of the ultimate beneficial owner information
(public)
• Strengthening transparency measures applicable to prepaid instruments lowering identification
thresholds (EUR 250 to EUR 150) and suppressing the Customer Due Diligence exemption as
foreseen in the 4th EU AML Directive
• Enhancement of the powers of the Financial Intelligence Units and access to (and exchange of)
information
• Amends the scope of the AML proposal to cover trusts and similar types of legal arrangements,
which were previously excluded
• Trusts would now have to meet full transparency requirements including the need to identify
beneficial owners
• Reducing the threshold of ownership or control to 10% in respect of certain limited types of
entities which present a specific risk of being used for money laundering and tax evasion
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The following CSSF Circulars may also be applicable:
• Circular 10/486 and 10/484, both relating to the role of external auditor
• Circulars 11/519 and 11/529 on the risk analysis regarding the fight against money laundering and
terrorist financing, applicable to credit institutions and other financial sector professional entities
under the supervision of the CSSF
• Circular 11/528 on the abolition of the transmission to the CSSF of suspicious transaction reports
regarding potential money laundering or terrorist financing
• Circular 13/556 on the entry into force of CSSF Regulation 12-02 and repealing the CSSF Circulars
08/387 and 10/476
• Circular 15/609 on the developments in automatic exchange of tax information and anti-money
laundering in tax matters
• Circular 18/680 relating to the joint Guidelines of the three European Supervisory Authorities on the
measures payment service providers should take to detect missing or incomplete information on the
payer or the payee
• Circular 18/684 relating to entry into force of the Law of 13 February 2018 amending, inter alia, the
Law of 12 November 2004 on the fight against money laundering and terrorist financing
• Circular 18/690 on the Guidelines of the European Securities and Markets Authority (ESMA) on the
management body of market operators and data reporting services providers
• Circulars issued in light of Financial Action Task Force (FATF) statements regarding jurisdictions whose
AML/CFT regime:
• Has substantial and strategic deficiencies
• Is not making sufficient progress in remedying the deficiencies
• Is not satisfactory.

8.7.4.2. Industry practice
In July 2013, AML/CFT guidance for the Luxembourg fund industry entitled Practices and
Recommendations aimed at reducing the risk of money laundering and terrorist financing in the
Luxembourg Fund Industry was issued by the Association of the Luxembourg Fund Industry (ALFI),
in association with the Luxembourg Bankers’ Association (ABBL), the Association of Luxembourg
Compliance Officers (ALCO), and the Association of Professionals in Risk Management, Luxembourg
(ALRiM).
The Practices and Recommendations cover:
• AML/CFT responsibilities
• Risk-based approach
• Due diligence process
• Suspicious transaction reporting
• Direct investor due diligence
• Correspondent relationship due diligence
• Third party introducer
• Performance of identification and verification of identity by outsourced third parties and delegation
arrangements
The Practices and Recommendations have been updated to align them with international standards,
including the Financial Action Task Force (FATF) “40 Recommendations” updated in February 2012
entitled International Standards on Combating Money Laundering and the Financing of Terrorism &
Proliferation. The guidelines include, inter alia:
• Guidance on a risk-based approach in relation to customer identification and transaction monitoring, in
line with international standards, including FATF
• A methodology for assessing the equivalence of legal and regulatory know your customer (KYC)
requirements of foreign jurisdictions by comparing them to FATF standards
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The updated Practices and Recommendations introduce new notions, such as the notion of
“correspondent relationships” representing the business relationship between the UCI (or a third party
acting on behalf of the UCI, such as service providers) and any intermediary, for which specific due
diligence must be performed and documented.
These guidelines may not be used to overrule any provision of the Luxembourg legislation on the fight
against money laundering and terrorist financing or any Circular on this topic.
In January 2014, the CSSF responded to specific questions from the ABBL in relation to Luxembourg
AML/CFT requirements, and in particular CSSF Regulation 12/02, covering, inter alia:
• Distribution channels
• Risk-based approach
• Customer due diligence
• Correspondent bank relationships
• Adequate internal organization

8.7.4.3. Scope of the AML/CFT legal framework
A. AML/CFT offences
Money laundering and terrorist financing offences are defined in Articles 506-1 to 506-7 of the
Luxembourg Criminal Code. In general terms, the offences consist of any of the following:
• Helping to justify the untrue origin of the subject or the proceeds of certain criminal activities
• Helping to place, convert or hide the subject or proceeds of such activities
• Acquiring, detaining or using the proceeds of such activities
The underlying criminal activities concerned include, for example, drug trafficking, tax offences,
organized crime, kidnapping of minors, sexual offence against minors, and prostitution.

B. Entities in scope
The scope of application of the legal framework is as follows:
(1)

Entities covered by prevention of money laundering and terrorist financing obligations (referred
to in this Section as “Entities”) include, inter alia:
• Banks and Professionals of the Financial Sector (PSF) entities that are authorized to exercise
their activities in Luxembourg on the basis of the 1993 Law. These include, for example,
banks, investment advisers, distributors of shares or units of UCIs, and domiciliation agents
• 2010 Law UCIs and SIFs
• Management companies that market shares or units of UCIs or perform additional activities
(see Section 6.2.1.)
• Managers and advisers of UCIs, and pension funds
• Securitization vehicles where they provide services to companies
• Foreign firms providing services into Luxembourg on a cross-border basis (without
establishing a branch)

(2)

Branches and subsidiaries of Luxembourg Entities:
All Entities within the scope of the Law of 12 November 2004, as amended, are required to
ensure that their AML/CFT obligations are also complied with by their branches and subsidiaries
located abroad (paying particular attention to branches and subsidiaries in countries that do not
apply equivalent AML/CFT standards).
The branches and subsidiaries of foreign Entities established in Luxembourg are also in scope of
Luxembourg AML/CFT obligations and must comply with them.
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8.7.4.4. Professional AML/CFT obligations applicable to financial services
Entities
8.7.4.4.1. Introduction
Entities are required to implement appropriate AML/CFT policies, procedures, and controls that are
tailored to the specific situation of the Entity.
Entities are required to perform customer due diligence or to ensure that customer due diligence is duly
performed. The customer due diligence must be adapted to the client AML/CFT risks:
• Identification of the client – i.e., the investor (potential shareholder or unitholder) – generally referred
to in AML/CFT terms as the “beneficial owner”
• Verification of the client identity
There are three types of customer due diligence:
• Standard customer due diligence
• Simplified customer due diligence
• Enhanced customer due diligence
The customer due diligence may be performed by:
• The Entity itself
• A third party, such as the entities that are part of a financial group. Third parties may be:
• An Entity that introduces the client
• A delegate of the Entity that performs the AML/CFT risk assessment
The type of customer due diligence method will depend on a number of factors including:
• Geographical origin of the client
• Type of client (e.g., individual, corporate entity)
• Evidence of AML/CFT framework applicable to and implemented by third parties:
• The AML/CFT regulatory and supervisory regime applicable to any third party
• The AML/CFT measures implemented by the third party
Entities are required to perform ongoing monitoring of:
• Their book of clients against AML/CFT blacklists
• Client transactions in order to identify potentially suspicious transactions
• Third parties acting on their behalf
• Related stakeholders (including directors, shareholders owning more than 25% of the shares of an
entity, and proxies)
Entities are required to:
• Appoint an officer responsible for AML/CFT
• Keep adequate records of AML/CFT documentation for a required period of time
• Establish a written AML/CFT risk analysis report
• Take appropriate AML/CFT measures in relation to hiring and training employees
• Integrate AML/CFT reviews into the tasks of the internal audit function
The remainder of this section summarizes the professional AML/CFT obligations applicable to financial
services Entities.
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8.7.4.4.2. Internal organization
A. Obligation to establish adequate internal organization
Entities must implement adequate and appropriate policies and procedures on customer due
diligence, reporting, record keeping, internal control, risk assessment, risk management, compliance
management, and communication in order to meet their AML/CFT legal obligations.
Policies, controls, and procedures must be validated by the person in charge of AML/CFT and approved
by management and, for credit institutions and investment firms, by the Board of Directors. AML/CFT
procedures must include, inter alia:
• Procedures to follow in case of account opening before the achievement of the verification of
identify of the client and when required of the ultimate beneficial owner
• Procedures to follow in case of numbered account opening (i.e., accounts where the name of the
client or beneficial owner is replaced by numbers)
• Procedures to follow to respect the obligations included in the European Regulation (EC)
1781/2006 in relation to transfers of funds (see Subsection 8.7.4.4.7.B.) repealed by Regulation
EU 2015/847 of May 2015 that shall apply from 1 January 2017 as provided for in the proposal to
amend the Fourth AMLD (5 July 2016)
• AML/CFT hiring and training procedures
Entities are also required to coordinate their AML/CFT procedures with their branches and subsidiaries
in foreign countries.

B. Appointment of an AML/CFT officer
Each Entity must designate a person specifically in charge of ensuring compliance with AML/
CFT obligations. This may be the compliance officer. This person must ensure implementation of
internal policies and procedures relating to customer acceptance, identification, monitoring, and risk
management.

It is possible to delegate the AML/CFT activities, although responsibility remains with the AML/CFT
officer, senior management, and the governing body.
The AML/CFT officer is required to report regularly, and on an ad hoc basis if necessary, to authorized
management and, where relevant, to the Board of Directors or specialized committees. The report
must cover the follow-up of recommendations, issues, deficiencies, and exceptions identified in
the past and new matters identified. Each report must specify the related risks and their degree of
importance (measurement of impact) and remediation action proposed. These reports must enable the
evaluation of the significance of suspicions of money laundering or terrorist financing and provide an
opinion on the adequacy of the AML/CFT policy.
Once a year, the AML/CFT officer must produce a summary report on its activities and its operations.
This report must be submitted to the Board of Directors for approval and provided, for information, to
authorized management (see also Subsection 8.7.4.4.7.E.).
One or more other functions held by the AML/CFT officer must not jeopardize his independence,
objectivity, and independent decision-making. His workload must be adapted in order not to jeopardize
the effectiveness of the AML/CFT framework.

8.7.4.4.3. Risk-based approach
Entities must define and implement a “risk-based approach” in relation to customer identification and
transaction monitoring. The concept of risk based approach implies therefore that entities should
concentrate their efforts on clients assessed as higher risk because of, for example, their country, sector
of activity or level of regulation. Entities are required to adapt their practices and processes to the
assessed level of risk of money laundering and terrorist financing.
Entities are required to perform an assessment of the AML/CFT risk exposure related to their
activities (see Subsection 8.7.4.4.7.E.).
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The level of due diligence will depend upon factors including whether the client is an individual or a
legal entity and, in the latter case, whether or not the Entity is regulated (authorized and supervised
by a competent authority) and located in an EEA Member State or “FATF-identified” jurisdiction (see
Subsection 8.7.4.4.6.D.).
Each Entity should design questionnaires for prospective clients appropriate to the situation (e.g., the
communication medium used and the nature of the business relationship with the prospective client,
including the types of services) and the associated risks.
Standard customer due diligence must be applied systematically. However, the level of customer due
diligence must be adapted depending on the risk. In specific cases, simplified customer due diligence
will be sufficient (see Section 8.7.4.4.5.). When there is a higher risk of money laundering or terrorist
financing, enhanced customer due diligence must be applied in addition to the standard measures – for
example, in case the client is located in a non-equivalent country or located in an equivalent country but is
not regulated (see Section 8.7.4.4.6.).
Any refusal to enter into a relationship must be documented. The refusal must be documented even
if the refusal is not related to a suspicion of money laundering or terrorist financing.

8.7.4.4.4. Customer due diligence
A. Performed by the Entity
The Entity must identify its client and verify his identity by means of documentary evidence at the
outset of a business relationship and, in particular, when opening an account.
(1)

Required identification documentation
The identification and verification of physical persons must be based on a valid document issued
by a competent authority, bearing a photo and signature. Passports, identity cards, and other
official documents, such as residential permits, can be accepted.
The identification and verification of the identity of corporate (legal entity) clients must be based
on the latest and coordinated articles of association (or equivalent) and a recent extract from the
Trade and Companies Register.
For prospective corporate clients, the Entity must at least identify and verify the identity
of the members of management and of the Board of Directors (including those having no
power to operate the account) with whom it is in contact. This principle also applies to wellknown prospective institutional clients.
For physical and corporate clients, supplementary verification measures to be applied based on
the risk assessment of the client may include, for example:
• For corporate entities, review of latest annual report, on-site visit to the company
• For physical clients, the verification of the address indicated by the client by evidence of
domicile
The obligation to maintain the client documentation, data or information, up-to-date
is an integral part of the professional AML/CFT obligations. The Entity must conduct a
periodical review, especially of documents that are essential to the business relationship
and knowledge of the client, at a frequency that depends on the client risk assessment and
the risk associated to this business relationship. Documents must be updated in case of any
change since the previous review.
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Persons to be identified
Client identification and verification must cover both the direct customer, which may be a
representative, and the persons on whose account the direct customer is acting – i.e., the
“beneficial owner(s)”.
The principle of identifying beneficial owners applies both to individuals and legal persons.
Identification of both the persons in whose names an account is opened and the persons for
whose account these clients are acting is mandatory when the customers do not act on their
own behalf.
For companies, identifying the ultimate beneficial owner implies identifying the individuals
with a “controlling interest and the individuals who comprise the mind and management of the
company”.
As a minimum the following should be considered:
• In case of companies:
• Any individual who, ultimately, owns or controls a legal entity, by direct or indirect control
of a sufficient number of shares over the entity, including bearer shares or other means,
other than a company listed on a regulated market that is subject to obligations similar
to the European Union directives or equivalent international standards which guarantee
adequate transparency for ownership information. A shareholding of 25% plus one share
or a participation in the capital of the client of more than 25%, held by an individual, is an
indicator of direct ownership.
A shareholding of 25% plus one share or a participation in the capital of the client of more
than 25%, owned by a legal entity which is controlled by one or more individuals is an
indicator of indirect ownership.
• Having exhausted all other possibilities and provided that there is no ground of suspicion,
no individual has been identified as per the previous point and it is not clear whether the
persons identified are the effective beneficial owners, a senior officer should be identified.
• In case of fiduciaries or trusts, the following parties should be identified:
• Settlor
• Any trustee or fiduciary
• Protector (if applicable)
• Beneficiaries or when not yet designated, the category of persons in whose main interest
the construction or the entity has been established or operates
• Any other individual exercising ultimate control over the Trust by direct or indirect
ownership or otherwise
• In case of legal entities like foundations and legal constructions like trusts or fiduciaries, any
individual holding the same or similar function as in point 2 (In case of fiduciaries or trusts).
A beneficial owner can be someone who owns less than 25% of a company structure but
nevertheless controls the company. Hence, all individuals who, ultimately, own or control the
client or any individuals on whose behalf a transactions has been executed or an activity realized
is considered a beneficial owner.
A person holding less than 25% of a company can be the ultimate beneficial owner if he/she
otherwise exercises control over the legal entity, even if another person has a participation
exceeding this 25% threshold.
It is therefore important that Entities look beyond the 25% threshold and take reasonable
measures to enable them to fully understand the structure of ownership and control of the
company.
A beneficial owner declaration should be signed by the client (the account holder) or by the
beneficial owner himself. However, the client must inform the Entity of any change related to the
beneficial owner.
The notion of representative also covers legal representatives of physical persons who are
incapable of managing their own affairs and representatives of physical or corporate persons
authorized to act on behalf of clients based on a proxy.
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(3)

Information to be collected
For the purposes of the identification and verification of the ultimate beneficial owner(s), Entities
are required to collect and store at least the following information:
• Surname
• First name
• Nationality
• Date and place of birth
• Address
When establishing a relation with a client, the information on the origin of funds must form part
of the initial customer due diligence, whatever the risk level of the client.
Professionals must not rely exclusively on the central registers (once they are put in place)
referred to in Bill of Law 7216 and Bill of Law 7217 to fulfil their customer due diligence
requirements.
Transactions:
Professionals are required to retain documents, data and information regarding the supporting
evidence and records of transactions which are necessary to identify or reconstruct
transactions, for a period of five years after the end of a business relationship with their
customer or after the date of an occasional transaction.

B. Performed by a third party introducer
A specific introductory regime is foreseen where the client is identified through a Luxembourg
financial institution or a foreign financial institution subject to customer identification requirements
equivalent to those provided under Luxembourg law.
A UCI, its management company or AIFM that markets its shares or units via an intermediary
(distributor) that is a regulated domestic or foreign financial institution subject to equivalent AML/
CFT obligations will be exempt from the requirement to identify the underlying investors as they
may rely on identification performed by the intermediary.
The third party introduction regime avoids the duplication of know your customer (KYC)
procedures.
In this case, the intermediary must be:
• A Luxembourg credit or financial institution, a Luxembourg auditor, notary or lawyer
• A credit or financial institution established in a foreign Member State that:
• Is subject to mandatory professional registration, recognized by law
• Applies customer due diligence and record keeping requirements laid down or equivalent to
those laid down in Luxembourg law or in the Third Anti-Money Laundering Directive
• Is supervised in compliance with the requirements of Luxembourg law, the Third Anti-Money
Laundering Directive or the law of a Third Country that imposes equivalent requirements to
those laid down in the Third Anti-Money Laundering Directive
Entities must assess the equivalence of third countries’ AML/CFT requirements and establish their
own risk-based approach.
In practice, this means that the Entity must perform due diligence on the countries of the
distributor/investors to assess the equivalence of each third country’s AML/CFT requirements and
keep their knowledge of the third countries’ AML/CFT requirements up to date.
Such assessment should be updated, in particular when relevant new information becomes
available on the country in question.
The Entity may be guided by information contained in official reports on corruption and AML/CFT
published by the FATF, the Organization for Economic Co-operation and Development (OECD),
the World Bank, and the International Monetary Fund, as well as lists of countries quoted in CSSF
Circulars.
Entities are also referred to the Common Understanding between Member States on third country
equivalence under the Anti-Money Laundering Directive (Directive 2005/60/EC) published by the
European Commission.
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The agreement between the UCI and the intermediary must include an AML/CFT provision requiring
the intermediary to perform due diligence measures from the beginning of the relationship, towards
underlying investors, so that the UCI obtains the necessary assurance that documents and information
have been obtained towards investors and are available upon request.
Where shares or units of UCIs are subscribed by intermediaries acting on behalf of clients, the UCI,
its management company or AIFM, or its representative is required to apply enhanced due diligence
to the intermediary in order to ensure that the intermediary applies AML/CFT measures that can be
considered as equivalent to Luxembourg’s (see Section 8.7.4.4.6.). This check must be documented
and the record kept.

C. Performed by a third party delegate
Entities may under certain conditions, contractually outsource the execution of the identification
requirements to national or foreign firms subject to equivalent identification requirements. The Entity
remains, however, responsible for compliance with the identification requirements.
The following conditions must be met when the material process of identifying customers is
outsourced:
• The delegation must be formalized in an agreement
• The contract must precisely define the delegated tasks and list in detail the documents and
information to be requested and verified by the delegate
• The delegation agreement should foresee that at least a copy of the identification documents be
transmitted to the Entity each time
• Copies have to be duly certified by the delegates or authorized persons in case of a client who is
not physically present for identification purposes (see Subsection 8.7.4.4.6.A.). The professional
cannot rely on a certificate issued by a third party that confirms that it knows the client, has verified
the client’s identity, and has received the required documentation
• The contract grants the Entity the right to access at any time the identification documents during a
defined period

Entities cannot outsource identification to delegates in “FATF-identified” countries (see
Subsection 8.7.4.4.6.D.).

The Practices and Recommendations for the Luxembourg Fund Industry (see Section 8.7.4.2.)
provide guidance on the respective roles and responsibilities of the transfer agent and global
distributor in terms of customer due diligence (KYC obligations):
• Role and responsibilities of the transfer agent
Where the UCI’s transfer agent and the global distributor are different entities, the KYC
obligations of the transfer agent are limited to the verification of the identity of the investors
whose instructions (subscription forms, transfer and redemption orders) have not been
submitted by a regulated and supervised financial professional subject to equivalent AML/ CFT
obligations.
While transfer agents have no responsibility over the due diligence process to be performed on
appointed distributors, they are obliged to identify the distributor to ensure that the distributor
is subject to equivalent AML/CFT obligations.
• Role and responsibilities of the global distributor
The global distributor is responsible for developing and maintaining a distribution network that
complies with Luxembourg and FATF standards. It should be responsible for the due diligence
process at both the country and distributor level.
• Role and responsibilities of the Board of Directors of the UCI or of its management company
The Board of Directors of the UCI or of its management company is responsible for monitoring
the distributors and should take all appropriate measures to ensure compliance with
Luxembourg AML/CFT obligations and standards.
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• Entities must have a monitoring framework to ensure that delegates comply with AML/CFT terms of
contracts
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8.7.4.4.5. Simplified customer due diligence
Entities may, in certain cases, and taking into consideration Appendix III of the Law of 12 November
2004, as amended, apply simplified due diligence measures when the customer is a Luxembourg credit
institution or financial institution (recognized by the Law of 12 November 2004, as amended) or credit
or financial institution (recognized under the 4th EU AML Directive) of another Member State or situated
in a third country that implements requirements equivalent to those laid down in the Luxembourg AML/
CFT Law or in the 4th EU AML Directive and whose compliance with those requirements is subject to
supervision. However, it is not mandatory to apply the simplified customer due diligence regime.
Before implementing simplified due diligence and before relying on performance of client due diligence
by third parties, Entities are required to perform a risk assessment of the country in question (be it an
EU Member State or a third country) and document, at the time when the decision is taken, the reasons
justifying why they deem the country’s AML/CFT regime to be equivalent to Luxembourg’s. Such decisions
must be based on relevant and up to date information. This country risk assessment must be updated on
a regular basis.
In relation to the country risk assessment, EU Member States are deemed to have equivalent regimes,
except when relevant information indicates that this presumption cannot be maintained. In practice,
such relevant information could, for instance, include CSSF Circulars on FATF statements on jurisdictions
whose AML/CFT regime has substantial and strategic deficiencies, are not making sufficient progress in
remedying the deficiencies or are not satisfactory (jurisdictions with insufficient AML/CFT regimes – see
also Subsection 8.7.4.4.6.D.).
However, even where an EU Member State or a third country has a regime equivalent to Luxembourg’s,
this does not free Entities from the obligation to apply enhanced due diligence measures in situations
that, by their nature, can present high ML/FT risks. Enhanced due diligence must be applied in any
business relationship and transactions where the client, representative or beneficial owner is a resident of
a country whose AML/CFT regime is considered by the FATF to be insufficient.
Entities are required to ensure that simplified due diligence requirements continue to be fulfilled by the
customers on an ongoing basis. Furthermore, when applying simplified due diligence, other obligations
such as monitoring of clients and transactions must still be performed by Entities.
In practice, comfort letters provided by parent companies subject to equivalent AML/CFT
requirements are used by branches and subsidiaries in relation to the implementation of customer
identification requirements. Comfort letters enable Entities to apply simplified due diligence to their
subsidiaries located in non-equivalent countries and subsidiaries in equivalent countries that are not
regulated.

8.7.4.4.6. Enhanced customer due diligence
Enhanced vigilance and due diligence measures have to be applied in situations considered to be higher
risk, including non-face-to-face relationships, politically exposed persons, transactions with Entities
holding third party funds, and any business relationship where the client, Directors or beneficial owner
lives in a non-equivalent country.

A. Non-face-to-face relationships
Where a client is not physically present for identification purposes, the Entity must take the specific
and additional verification measures necessary to be able to effectively face the higher risks of money
laundering or terrorist financing.
The Entity must choose between the following types of additional verification measures to be applied
before entering into a business relationship, but may decide, based on its risk assessment of the
customer, to apply several of them:
• Scrutiny of the most recent management report and of the most recent accounts, as the case may
be, certified by an authorized auditor
• Verification, after consultation of the trade and companies register or any other source of
professional data, that the company has not been, or is not in the process of being, dissolved,
removed from the register, in bankruptcy proceedings or liquidated
• Verification of information gathered from independent and reliable sources, such as notable public
and private databanks
• A visit to the company, to the extent possible, or via contact with the company, notably by
registered letter with acknowledgement of receipt
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B. Politically exposed persons (PEPs)
Enhanced customer due diligence must be carried out on PEPs. PEPs are individuals who hold or have
been appointed to prominent public functions, their family members, and close associates.
PEPs include:
• Heads of State or of government, ministers, and deputy and assistant ministers
• Members of Parliament or of similar legislative bodies
• Members of supreme courts, of constitutional courts or of other high-level judicial bodies whose
decisions are not subject to further appeal except in exceptional circumstances
• Members of courts of auditors or of the boards of central banks
• Ambassadors, chargés d’affaires, and high-ranking officers in the armed forces
• Members of the administrative, management or supervisory bodies of State-owned enterprises
• Important political party officials and members of their governing bodies
• Directors, deputy directors and the board members of an international organization or persons who
occupy a similar position within the organization.
PEPs also include such positions at European Community and international levels.
Immediate family members of PEPs who should also be treated as if they were PEPs include all the
following individuals:
• The spouse
• Any partner considered by national law as equivalent to the spouse
• The children and their spouses or partners
• The parents
• Their brothers and sisters
Persons known to be close associates who should be treated as if they were PEPs include the following:
• Any individual who is known to have joint beneficial ownership of legal entities or legal
arrangements, or any other close business relations, with a PEP

Specific attention must be paid by Entities when seeking to enter into a business relationship with, or
accepting custody of assets belonging to PEPs residing abroad, whether directly or indirectly.
In addition to normal due diligence measures, Entities are required to:
• Implement appropriate procedures to determine whether the investor or the beneficial owner is a
foreign PEP
• Verify the source of funds and request documentary evidence if there is the slightest doubt
• Involve the compliance officer in the acceptance process and, where justified, obtain authorization
of one of the authorized executive managers before entering into a business relationship with a
PEP. The business relationship must continue to be closely monitored by the compliance officer
Where a customer has been accepted and the customer or beneficial owner is subsequently found
to be, or subsequently becomes a PEP, Entities must also obtain approval to continue the business
relationship from senior management.
Enhanced due diligence must be applied not only when the client is a PEP, but also when the
effective beneficial owner is such a person. Finally, enhanced due diligence must be applied to
clients and beneficial owners when they later become PEPs.
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• Any individual who has sole beneficial ownership of a legal entity or legal arrangement which is
known to have been set up for the benefit, de facto, of the PEP
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C. Transactions with Entities holding third party funds
For clients having a professional activity that implies the transfer of third party funds (e.g., lawyers
and notaries), the Entity must determine whether the relevant client acts for its own account or on
behalf of third party clients. In the latter case, the Entity must identify not only his client but also
the beneficial owner for whom such client acts and request as such all the required identification
documents of the ultimate beneficial owner(s).

D. Clients from “FATF-identified” jurisdictions
Any client from a “FATF-identified” jurisdiction must be subject to enhanced due diligence at the time
the relationship is entered into and throughout the relationship. “FATF-identified” jurisdictions are
those identified by the CSSF as jurisdictions whose AML/CFT regime is considered by FATF as:
• Having substantial and strategic deficiencies
• Not making sufficient progress
• Not satisfactory

8.7.4.4.7. Other professional AML/CFT obligations
A. Monitoring of client relationship and transactions
Blacklists, PEPs, and country screening needs to be performed for all clients, their directors,
authorized signatures, beneficial owners, and proxies for all accounts and all transactions.
The screening must cover all accounts and transactions.
Entities are required to monitor the payer for incoming transfers and the payee for outgoing
transfers. Monitoring of transfers implies monitoring the recipient of the funds; this control is
currently limited to the screening of names against the official blacklists.
It is expected that the obligation to monitor payments will most likely be extended to require the
detection of PEPs (for the payee). Entities should take adequate measures to cover such risks.
In case of payments made by financial institutions, the screening of the signatories of orders is
not required.
The Entity must have a complete overview of its business. Based on its risk-based approach,
the Entity can reduce the monitoring of certain operations if it considers that the risk of money
laundering and terrorist financing is low.
All results of these controls must be evidenced and documented, whether the result is positive or
negative.
In case of positive blacklist screening, the case must be reported to the Luxembourg prosecutor and to
the CSSF.

B. Obligation in relation to transfers of funds
TThe name or account number of the transferor must be incorporated in fund transfer and associated
messages, as required by the EU Regulation (EC) No 1781/2006 (revised EU Regulation (EU)
2015/847).
The name of the beneficiary must be mentioned along with the name of the customer in any
transaction document.
Entities must have automatic controls to detect incomplete incoming or outgoing payments, for which
information required by Regulation (EC) No 1781/2006 (revised EU Regulation (EU) 2015/847) is
missing, unless Entities can evidence that automatic systems are not compulsory based on the volume
of business of the Entities.
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C. Obligation to keep certain documents
Documents relating to identification and transactions must be kept by the Entity:
• Identification documents must be kept for five years from the end of the business relationship with
the customer
• Transaction documents must be kept for five years following the carrying-out of the transaction;
the different components of transaction records must, when brought together, provide, at least,
the following information: customer’s and beneficiary’s name, address or other identification
information normally recorded by the intermediary, the nature and date of the transaction, the
type and amount of currency involved, and the type and number of any account involved in the
transaction
Personal data can be held for an additional five years if necessary to effectively implement internal
measures for the prevention or detection of money laundering or to counter terrorist financing.
Without prejudice to longer retention periods prescribed by other laws, professionals must delete the
personal data at the end of the retention period.
Records can be kept on any medium, as long as the documents meet the criteria allowing them to
serve as evidence in the context of a judicial procedure or of an investigation on money laundering or
terrorist financing.

D. Obligation to co-operate with the authorities and obligation to inform
The Luxembourg Financial Investigation Unit (Cellule de Renseignement Financier − FIU) is the direct
contact partner of Entities on AML/CFT matters
Entities must inform the FIU, on their own initiative, of any suspicion or proof of money laundering or
terrorist financing. Declarations of suspicion must be made even when the person who is suspicious is
not able to identify an underlying offence. Prior formal consent must be obtained from the FIU before
a professional can report the existence of a freezing order to the clients, in order to justify the nonexecution of a transaction.

The no “tipping-off” rule does not prohibit communication of information on suspicious cases with
other Entities of the financial sector; under certain specific conditions, Entities are authorized to
communicate to other Entities information on suspicious cases notified to the authorities.
Entities must document the procedures, conditions, deadlines, and steps for the communication of
reports of potential suspicious transactions or facts in relation to their clients to the AML/CFT officer.
The analysis of these reports and the decision taken by the AML/CFT officer on whether or not to
inform, on his own initiative, the State Prosecutor of the Court of Luxembourg of a suspicion or
certitude of money laundering or terrorist financing must be documented.
In case of a business relationship for which a declaration to the authorities has already been made, a
complementary declaration must be made in case of new evidence of money laundering or terrorist
financing.
Entities, their Directors, and employees are obliged to respond and co-operate as comprehensively
as possible in response to any legal request received from the FIU. The Entity must have adequate
internal systems to be able to respond fully and without delay to the FIU.
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The initial duration of the freezing order of three months to six months can be extended; extensions
are granted for each additional month up to a maximum of six months.
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E. Obligation to establish a written AML/CFT risk analysis report
Entities are required to perform an analysis of the AML/CFT risks inherent to their business activities,
and the functioning of the AML/CFT officer, and to document the findings of this analysis. This implies:
• Identifying the AML/CFT risks to which it is exposed: the features to be considered in order to
identify the AML/CFT risks, with regard to and with respect to the nature of:
• The clients of the Entity including inter alia:
• Geographical origin of customers (residential/non-residential customers, customers coming
from countries that do not or insufficiently apply AML/CFT measures, customers coming
from countries subject to international sanctions)
• Activity sector/customers’ profession
• Means of entering into business relationship with the customer (business providers, non-faceto-face entry into business relationship, execution of customer due diligence by third parties,
etc.)
• Degree of complexity of the structure implemented for the benefit of a customer (use of shell
companies, trusts, etc.)
• Customers who require the application of enhanced due diligence measures, notably in case
of PEPs
• The products and services offered, including inter alia:
• Volume and frequency of transactions, application or non-application of relevant limits
• Transfers from or to countries that do not or insufficiently apply AML/CFT measures and/or
are subject to international financial sanctions
• Product/service offers facilitating anonymity (holding numbered accounts)
• Classify the risks according to its own methodology: the importance given to each type of risk
(individually or in combination) will be different for every institution. Each institution must carry out
the identification and categorization of money laundering and terrorist financing risks to which it
considers itself to be exposed according to its own methodology
• Define and implement measures to mitigate the identified risks: the description must include, inter
alia, the following features:
• Number of clients to which simplified due diligence is applied
• Number of clients to which enhanced due diligence is applied
• Process of client acceptance
• Process of completion of incomplete client files
• System of identification of complex, unusual, and suspicious transactions
• System of name and country matching
• Employee training process
• Corporate governance measures
The AML/CFT risk analysis report must be prepared at least annually.
Where statistics are presented, the statistics must be accompanied by analysis.
In order to help Entities to set up their own risk based approach, Entities are referred to the
FATF Guidance on the Risk-Based Approach to Combating Money Laundering and Terrorist
Financing – High Level Principles and Procedures.

F. AML/CFT requirements in relation to hiring
Entities are required to implement appropriate screening procedures to ensure that all employees
have the necessary honorability and appropriate experience of AML/CFT for the tasks and functions.
In particular, the AML/CFT officer must have the necessary experience and appropriate honorability
according to the AML/CFT risk depending of the tasks and function to exercise.
For management, information regarding the judicial past of the persons must be obtained by
requesting an extract of the criminal record or equivalent document.
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G. AML/CFT requirements in relation to training
All the employees must be provided with AML/CFT training tailored to the specificities of their
functions. Training materials must be provided, and the implementation of the training program must
be documented.
Any employees must receive ongoing training, and staff in direct contact with the customer must
also attend specific training.
When they are hired, new employees must follow an AML/CFT training course that makes them
aware of AML/CFT policy and requirements.
Training must take into account the evolution of AML/CFT techniques and reflect the latest AML/CFT
legal and regulatory requirements.

H. Internal audit
The review of the AML/CFT policy must be part of the tasks of the internal audit function. The
internal audit function is required to report at least annually on whether the AML/CFT policy has been
respected.

I. External audit
The long form report, where required, (see also Section 10.5.10.2.) must cover:
• Number of declarations made by the UCI to the FIU, specifying the ones related to a client and the
ones related to a transaction
• Amounts, corresponding to the amount reported on the forms sent by the Entity to the FIU
• Historical statistics of detected suspicious transactions related to the current fiscal year

8.7.4.4.8. Sanctions

8.7.5. Protection against late trading and market timing
practices
8.7.5.1. Introduction
On 17 June 2004, the CSSF issued Circular 04/146 on the Protection of UCIs and their investors against
Late Trading and Market Timing practices. The Circular:
• Clarifies the protective measures to be adopted by UCIs and certain of their service providers
• Fixes more general rules of conduct to be complied with by all professionals subject to the supervision
of the CSSF
• Extends the role of the independent auditor of the UCI, as described in CSSF Circular 02/81 (see
Section 10.5.10.3), regarding the verification of the procedures and controls established by the UCI to
protect it against late trading and market timing practices
Following the Circular, ALFI issued in 2004 its report entitled Fair Value Pricing & Arbitrage
Protection. The report aims to provide a reference document collating the reports and
recommendations that emerged following accusations of late trading and market timing in the
international mutual fund industry. This includes the Guidelines issued by ALFI to its members and
the complete Report of the ALFI Working Group on fair value pricing and arbitrage protection.
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Laundering money from, or linked to, any of the underlying criminal activities (see Subsection 8.7.4.3.A.)
is punishable by one to five years of imprisonment and/or a fine of up to EUR 1,250,000.
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8.7.5.2. Definitions
A. Late trading
Late trading is the acceptance of a subscription, conversion or redemption order after the time limit
fixed for accepting orders (cut-off time) on the relevant day and the execution of such order at the
price based on the NAV applicable to such same day.
Through late trading, an investor may take advantage of knowledge of events or information published
after the cut-off time that are not yet reflected in the price that will be applied to such an investor. This
investor is therefore privileged compared to the other investors who have complied with the official
cut-off time. The advantage of this practice to the investor is increased even more if he is able to
combine late trading with market timing.
The late trading practice is not acceptable as it violates the prospectuses of the UCIs, which include
provisions that an order received after the cut-off time is dealt with at a price based on the next
applicable NAV.
The acceptance of an order is not considered as a late trading transaction where the intermediary in
charge of the marketing of the UCI transmits to the transfer agent after the official cut-off time an
order to be dealt at the NAV applicable on such day if the order has been issued by the investor before
the cut-off time. To limit the risk of abuse, the transfer agent of the UCI must ensure that such an order
is transmitted to him within a reasonable timeframe.
The acceptance of an order dealt with or corrected after the cut-off time, by applying the NAV
applicable on such day, is also not considered as a late trading transaction if such order has been
issued by the investor before the cut-off time.

B. Market timing
Market timing is an arbitrage method through which an investor systematically subscribes and
redeems or converts shares or units of the same UCI within a short time period, by taking advantage of
time differences and/or imperfections or deficiencies in the method of determining the NAV of the UCI.
Opportunities arise for the market timer either if the NAV of the UCI is calculated on the basis of
market prices that are no longer up-to-date (“stale prices”) or if the UCI is already calculating the NAV
when it is still possible to issue orders.
The practice of market timing is not acceptable as it may affect the performance of the UCI through an
increase in the costs and/or entail a dilution of the profit.

C. Master-feeder UCITS
In case of master-feeder structures, the master and the feeder UCITS are required to take appropriate
measures to coordinate the timing of their NAV calculation and publication, in order to avoid market
timing in their shares or units, preventing arbitrage opportunities.

8.7.5.3. Prevention of late trading and market timing practices
As late trading and market timing practices are likely to affect the performance of the UCI and are likely to
harm investors, the preventive measures presented hereafter should be applied with great care.
The Board of Directors should analyze such solutions with care and is responsible for implementing them
or making certain that they are implemented.
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8.7.5.3.1. Protective measures to be adopted by the UCI and by certain of its
service providers
A. Late trading
The investor must, in principle, subscribe, redeem or convert the shares or units of a UCI at an
unknown NAV. This implies that the cut-off time must be fixed in a manner to precede or to be
simultaneous to the moment when the NAV, on which the applicable price is based, is calculated
(“forward pricing”). A non-precise cut-off time such as, for example, “until the close of business”
is to be avoided. The prospectus must specifically mention that subscriptions, redemptions, and
conversions are dealt with at an unknown NAV and must indicate the cut-off time.
The transfer agent of the UCI is required to ensure that subscription, redemption, and conversion
orders are received before the cut-off time as set forth in the UCI’s prospectus in order to process
them at the price based on the NAV applicable on that day. In respect of orders received after such
cut-off time, the transfer agent applies the price based on the next applicable NAV. The transfer agent
is required to ensure that it receives within a reasonable time period the orders that have been issued
by investors before the cut-off time but have been forwarded to the transfer agent by intermediaries in
charge of the marketing of the UCI only after such time limit.
In order to be able to ensure the compliance with the cut-off time, the transfer agent of the UCI must
adopt appropriate procedures and undertake to perform the necessary controls. The transfer agent
undertakes either to provide the UCI on an annual basis with a confirmation from its auditor on its
compliance with the cut-off time or to authorize the independent auditor of the UCI to perform a
review of the transfer agent’s controls on the compliance of the cut-off time.

The cut-off time, the time at which the prices of securities are taken into account for the calculation of
the NAV, and the time at which the NAV is calculated must be combined in a manner so as to minimize
any arbitrage possibilities arising from time differences and/or imperfections/deficiencies in the
method of determining the NAV of the UCI.

B. Market timing
UCIs that, due to their structure, are exposed to market timing practices must put in place adequate
measures of protection and/or control to prevent and avoid such practices. The introduction of
appropriate subscription, redemption, and conversion charges, increased monitoring of dealing
transactions, and the valuation of the portfolio securities at “fair value” (see Section 7.6.) may
constitute possible solutions for such UCIs.
The UCI should ensure that transactions it knows to be, or it has reasons to believe to be, related to
market timing are not permitted and use its best available means to avoid such practices.
If formal contractual relationships exist between the UCI and intermediaries in charge of its marketing,
the UCI should ensure it obtains from each intermediary a contractual undertaking not to permit
transactions that the intermediary knows to be, or has reasons to believe to be, related to market
timing.
The prospectus of the UCIs concerned must include a statement indicating that the UCI does not
permit practices related to market timing and that the UCI reserves the right to reject subscription,
conversion, and redemption189 orders from an investor who the UCI suspects of using such practices
and to take, if appropriate, the necessary measures to protect the other investors of the UCI.
Particular attention has to be paid to subscription, conversion or redemption orders from employees of
the service providers to the UCI or from any person who holds or is likely to hold privileged information
(e.g., knowledge on the exact composition of the portfolio of the UCI). Accordingly, adequate measures
must be taken by the service providers of the UCIs to avoid the risk that any such person could take
advantage of his privileged situation either directly or through another person.

189

Redemptions are not specifically mentioned in the Circular in this context, but, in practice, the measures should also cover
redemptions.
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If intermediaries in charge of marketing the UCI have been appointed by the UCI to ensure the
collection of orders and to control the cut-off time with regard to the acceptance of the orders, the UCI
must ensure that it obtains from each intermediary concerned a contractual undertaking pursuant to
which the intermediaries undertake towards the UCI to transmit to the transfer agent of the UCI, for
the processing at the NAV applicable on such day, only such orders that it has received before such
cut-off time.
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8.7.5.3.2. Rules of conduct to be followed by all professionals subject to the
supervision of the CSSF
The CSSF prohibits any express or tacit agreement that permits certain investors to undertake late trading
or market timing practices.
The CSSF requires that any professional subject to its supervision refrains from using late trading
or market timing practices when investing in a UCI or from processing a subscription, conversion or
redemption190 order of shares or units of a UCI that he knows to be, or has reasons to believe to be,
related to late trading or market timing.
The CSSF requires that any professional subject to its supervision that detects or is aware of a case of late
trading or market timing informs, as soon as possible, the CSSF by providing to the latter the necessary
information to enable it to make a judgment on the situation.

8.7.5.4. Compensation and sanctions
Any person who is guilty of knowingly undertaking or supporting late trading or market timing practices
as defined by CSSF Circular 04/146 exposes himself to sanctions and, in addition, to the obligation of
repairing the damage caused to the UCI.
In case of indemnification of investors harmed by late trading or market timing practices during the
accounting year, the independent auditor must give, in the long form report, an opinion as to whether
investors have been adequately indemnified. CSSF Circular 04/146 provides details of the role of the
independent auditor in relation to late trading and market timing. For further information, see
Section 8.7.5.1.

8.7.6. Payment of dividends
There are no restrictions on distributions made by UCIs except that the net assets of the UCI after
distribution must exceed the minimum capital of EUR 1,250,000. However, many UCIs or their
management companies may choose to include additional restrictions with respect to distributions; any
such restrictions including, if relevant, the fact that capital may be used to pay dividends, should be
prominently disclosed in the offering document.
A SICAF, however, is subject to the normal authorization procedures for paying interim dividends and is
also required to create a legal reserve. The interim dividend authorization procedures include specific
authorization in the articles of association and the preparation of interim financial statements. The
independent auditor must issue a report stating whether the conditions relating to the payment of interim
dividends outlined in Article 461-3 of the Law of 1915 have been satisfied. SICAFs are also subject to
the legal reserve requirement, which is 5% of net profit until the accumulated reserve equals 10% of
subscribed capital. The legal reserve cannot be distributed.

190
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Idem.

8.8. Errors, materiality and compensation to investors
8.8.1. Introduction
This Section covers the treatment of NAV computation errors and compensation of losses arising from
non-compliance with applicable investment restrictions.
CSSF Circular 02/77, entitled Protection of investors in case of NAV calculation error and correction of
the consequences resulting from non-compliance with the investment rules applicable to undertakings for
collective investment, establishes guidelines for the Luxembourg fund industry when dealing with errors.
It introduced a simplified reporting procedure for material errors and active breaches (i.e., breaches for
reasons that are not beyond the control of the UCITS) where the total compensation does not exceed
EUR 25,000 and the amount payable to a single investor does not exceed EUR 2,500.
Errors generally relate to NAV errors or instances of breaches of the investment policy on investment or
borrowing limits as specified in either the prospectus or the law.
It is the responsibility of the management company, sponsor or promoter of the UCI to ensure that
any errors are properly dealt with in accordance with the Circular.
The Circular distinguishes the procedures to be followed between NAV computation errors and breaches
of investment restrictions, as outlined in Sections 8.8.2. and 8.8.3.
Section 8.8.4. covers the applicability of these measures to SIFs.

8.8.2. Treatment of NAV computation errors
A NAV computation error occurs where there are one or more factors or circumstances that lead to the
computation process producing an inaccurate result. As a general rule, such factors or circumstances
may be put down to inadequate internal control procedures, management deficiencies, failings or
shortcomings in computer systems, accounting systems or communication systems, or to non-compliance
with the valuation rules laid down in the UCI’s constitutional document or prospectus.

8.8.2.2. Concept of materiality in the context of NAV computation errors
It is generally acknowledged that the NAV computation process is not an exact process and that the
result of the process is the closest possible approximation of the actual market value of a UCI’s assets.
It is accepted practice in the majority of leading fund administration centers to recognize only those
computation errors with a material impact on the NAV.
The Circular introduces the concept of materiality to Luxembourg UCIs and sets the acceptable tolerance
limits for the different types of UCIs. This differentiated approach is warranted by the fact that the degree
of inaccuracy inherent in a given NAV computation may vary from one type of UCI to another due to
external factors, such as market volatility.
The acceptable tolerance limits for the different types of UCIs are as follows:
As % of NAV
Money market funds/cash fund

0.25%

Bond funds

0.50%

Equity and other funds

1.00%

Mixed funds

0.50%

In the case of a UCI investing through FDIs, the CSSF has clarified that the tolerance level may be
defined according to the underlying assets of FDIs (look-through principle) where the yield of the
underlying assets account for at least 80% of the performance of the UCI.
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The management company, sponsor or promoter of the UCI are free to set lower tolerance levels or
even to adopt a policy of zero tolerance. The procedures to be followed in the Circular, however, are only
obligatory for material errors using the tolerance levels set out in the Circular. It is a matter for the Board
of Directors of a UCI (or its management company in the case of a common fund) to ensure that where
the UCI’s shares or units are distributed in a foreign jurisdiction, the proposed tolerance levels do not
conflict with local requirements.
A material error may not just be an isolated error but also several errors that in aggregate exceed the
materiality limit.
The obligation to compensate losses applies only to those valuation days affected by a material NAV
computation error.
In its Annual Report of 2014, the CSSF recalled the following on fees and commissions:
The tolerance thresholds provided for by CSSF Circular 02/77 cannot be invoked to refuse the
UCI the reimbursement of overcharged amounts. Indeed, since it is mismanagement, the CSSF
considers that when a service provider received an amount that is too high in comparison to the
amount to which it is entitled in accordance with the prospectus of the UCI, the surplus levied on the
assets of the UCI must be reimbursed to the UCI in all cases and irrespective of whether or not the
overpayment is material compared to the threshold applicable within the meaning of CSSF Circular
02/77. The recalculation of the NAV is, however, necessary only in situations where the reimbursed
amount exceeds the materiality threshold applicable in accordance with CSSF Circular 02/77.
Similarly to the above, the CSSF considers that the UCI must also be compensated when it did not
benefit, within the context of a subscription or redemption transaction, from the amount or factor
which should have been applied in accordance with the sales prospectus to cover the fees linked to
the investment or disinvestment (dilution levy, swing factor). The same applies within the context
of investment or disinvestment operations in underlying or related UCIs where the UCI experienced
duplication of certain fees while the sales prospectus specifically excludes such duplication.
Moreover, it is specified that in the reverse case where the UCI did not pay enough fees to a service
provider, the managers of the UCI must make arrangements with the provider concerned, without
deducting retroactively the amounts from the assets of the UCI.

8.8.2.3. Corrective action for material NAV computation errors
8.8.2.3.1. Reporting to the management company, sponsor or promoter,
depositary, CSSF and independent auditor
The UCI’s administrator must notify, immediately upon discovery of a material error, the management
company, its sponsor or promoter, the depositary, the CSSF, and the independent auditor and must
submit to the management company, sponsor or promoter, and the supervisory authority a remedial
action plan dealing with the corrective action proposed or already taken to resolve the problems that
caused the error, and must make appropriate improvements to existing administrative and control
structures to avoid a recurrence of the failure. The remedial action plan should further detail the action
proposed or already taken in order to:
• Determine categories of investors affected by the error
• Recompute NAVs used for subscriptions and redemptions during the period the error became material
and the date of correction (“error period”)
• Determine on the basis of the recomputed NAVs the amounts to be paid as compensation to the UCI
and to the investors
• Notify the supervisory authorities in those foreign jurisdictions where the shares or units are sold,
where so required by such authorities
• Advise impacted investors of the error and the arrangements for compensation
However, a “simplified procedure” may be adopted where the amount of compensation does not exceed
EUR 25,000 or the amount payable to an investor does not exceed EUR 2,500. Such a procedure requires
that the administrator notifies the CSSF; however, no remedial action plan needs to be prepared.
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In the case of nominee accounts the determination of the amount payable to an investor not
exceeding EUR 2,500 remains at the level of the beneficial owner and not at the level of the nominee
account.
The limit of EUR 25,000 is an aggregate compensation amount due to investors and due to the UCI.
With respect to non-compliance with investment restrictions, should the loss to the UCI be above the
EUR 25,000 limit, but below the materiality level, a remedial action plan would still be required to be
prepared.
On 3 January 2017 the CSSF published a press release introducing a notification form in Excel
format that should be sent electronically to the CSSF to report all NAV calculation errors and noncompliance with investment rules.

8.8.2.3.2. Quantifying the financial impact of a computation error
The administration must remedy the error as swiftly as possible.
For the purpose of quantifying the financial impact of a computation error, the UCI’s administrator should
make a distinction between:
• Investors existing prior to the error period who redeemed during the error period
• New investors during the error period who held their shares or units beyond the end of the error period
The following gives an overview of the position of a UCI and its investors where the NAV is understated or
overstated:

A. NAV understated
• Investors existing before the error period who redeemed their shares or units during the error
period must be compensated for the difference between the recomputed NAV and the original
understated NAV used as the basis for their redemption transaction

B. NAV overstated
• The UCI must be compensated for the difference between the original overstated NAV as applied
to shares or units held prior to the error period and redeemed during the error period and the
recomputed NAV
• New investors during the error period who held their shares or units beyond the end of the error
period must be compensated for the difference between the original overstated NAV as applied to
such subscriptions and the recomputed NAV
Investors incurring a loss as a result of an error may be compensated out of the assets of the
UCI where such payments represent the refund of excess receipts by the UCI. Alternatively, the
management company, its sponsor, or the UCI’s promoter or administrator may, as appropriate, elect
to bear the cost of such compensation.
A question arises as to whether a UCI which has sustained a loss as a result of a computation error
has the right to look to investors who have unknowingly benefited from the error to compensate
any underpayment for a subscription based on an understated NAV or any excess receipt from a
redemption based on an overstated NAV. As this is a somewhat controversial issue to which no clear
answer may be given in the absence of a judicial ruling on the matter, the Circular does not advocate
recourse to investors for compensation of losses sustained by the UCI, except where institutional or
other expert investors are concerned and where such investors have explicitly and knowingly agreed to
indemnify the UCI for such losses.
In principle, the administrator or, as appropriate, the management company, its sponsor, or the UCI’s
promoter compensates the UCI for any loss.
As soon as the misstated NAVs have been recomputed, the appropriate accounting entries to record
the compensation payments receivable and/or payable must be entered in the UCI’s accounting
records.
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8.8.2.3.3. Payment of compensation for losses incurred
The obligation to compensate losses incurred by the UCI and/or its investors applies only to those
valuation days affected by a material NAV computation error.
The UCI’s administrator must expedite the compensation payments to the UCI and/or the impacted
investors subject to completion of the independent auditor’s review (see Section 8.8.2.3.4.). In order to
speed up the correction process, the UCI’s administrator may begin work on the various steps involved
without prior authorization from the CSSF who may be informed of action taken after the event.
Where, as a result of a NAV computation error, the amount of compensation does not exceed EUR 25,000
and the amount payable to an investor does not exceed EUR 2,500, the administrator must expedite
the release of the amounts of compensation due to the UCI and/or impacted investors as soon as such
amounts of compensation have been quantified.
The CSSF may, however, intervene if it deems appropriate.
In the majority of leading investment fund centers, fund managers are permitted by the supervisory
authority to apply de minimis (minimum amount) rules to compensation amounts due to individual
investors. This procedure avoids the situation of investors who are entitled to relatively modest amounts
of compensation seeing the payment effectively nullified by bank and other expenses incurred by them.
Luxembourg UCIs are permitted to apply de minimis rules. The CSSF has not set a fixed de minimis as the
appropriate amount may vary from UCI to UCI depending on where its shares or units are sold. It is for
each UCI to set, with the consent of the CSSF, its proposed de minimis. The de minimis rule may not be
used to refuse compensation to investors who have specifically requested compensation.
In the case of investors who still hold shares or units in the UCI, the UCI may elect to credit them
(without charge) with new shares or units rather than by payment. In such circumstances, there is no
justification to apply a de minimis.
Where impacted investors subscribed via a nominee, the investor compensation will be remitted to
the nominee, who must give an undertaking to the UCI’s administrator to forward the amounts to the
beneficial owner.
In practice, the CSSF may request that the UCI be reimbursed for losses incurred due to fees charged
incorrectly to the UCI, even when such fees are not considered to be material.

8.8.2.3.4. The role of the independent auditor in reviewing the correction process
As stated in Section 8.8.2.3.1., when notifying the management company, its sponsor or promoter, the
depositary, and the CSSF of the occurrence of a material computation error, the UCI’s administrator must
also advise the UCI’s independent auditor and, if the simplified procedure cannot be applied, commission
a (first) special report on the appropriateness of the methods intended to be used in order to:
• Determine in the most appropriate manner which categories of investors are affected by the error
• Recompute the NAVs used as the basis for subscription and redemption orders received during the
period between the date at which the error became material and the date at which it was corrected
• Determine on the basis of the recomputed NAVs the amounts to be paid to the UCI and to investors by
way of compensation for losses sustained as a result of the error
The conclusions of the independent auditor on the proposed methods should be attached to the
compensation arrangements document referred to in Section 8.8.2.3.1.
Where the calculation error is detected by the independent auditor, it should be reported to the
UCI’s administrator immediately together with a request that the management company, sponsor or
promoter, depositary, and the CSSF be notified forthwith. Where the independent auditor finds that the
administration has failed to comply with this request, the CSSF should be advised accordingly.
Once the UCI’s administrator has completed the correction process to the extent of making the
appropriate entries in the UCI’s accounting records, the independent auditor should carry out procedures
and produce a (second) special report stating whether, in their opinion, the correction process is
appropriate and reasonable in the circumstances. The report should deal with:
• The methods referred to in the first paragraph of this Section
• The recomputed NAVs as originally misstated
• The loss sustained by the UCI and/or its investors
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The administrator should forward a copy of the (second) special report of the independent auditor to the
CSSF and, if requested, to the supervisory authorities of those jurisdictions in which the UCI’s shares or
units are registered for distribution.
The independent auditor should issue a final (third) special report certifying that the amounts of
compensation due to the UCI and/or impacted investors have been effectively paid.
A copy of this (third) special report should also be forwarded to the CSSF and, where applicable, to the
authorities of foreign jurisdictions where the shares or units are sold.
In practice, the three special reports may be combined into one or two reports.
Under the simplified procedure, the independent auditor is required to review the correction process and
declare in the long form report whether, in its opinion, the correction process is relevant and reasonable.

8.8.2.3.5. Communicating with impacted investors entitled to compensation
Material computation errors must be reported to investors entitled to compensation.
This may be either by individual notification or announcement in the press, giving particulars of the
computation error and the action taken to correct the error and compensate the UCI and/or investors
affected.
Draft versions of the proposed communications must be submitted to the CSSF and, if requested, to
the supervisory authorities of those jurisdictions in which the UCI’s shares or units are registered for
distribution.

8.8.2.3.6. Liability for expenses incurred in remedying a computation error
Expenses incurred as a result of remedial action taken to correct a computation error, including the cost
of the special report(s) of the independent auditor, must not be borne by the UCI. They should therefore
be borne in full by the UCI’s administrator or by the management company, its sponsor or the UCI’s
promoter.

8.8.2.4. Master-feeder UCITS
For master-feeder UCITS, NAV computation errors detected that may have a negative impact on the
feeder UCITS include, but are not limited to:
• Errors in the NAV calculation of the master UCITS
• Errors in transactions for or settlement of subscription or redemption by the feeder UCITS of shares or
units in the master UCITS
• Errors in the payment or capitalization of income arising from the master UCITS or in the calculation of
any related withholding tax

8. Administration | 305

Administration
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of the UCI.
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8.8.3. Compensation for losses arising from non-compliance
with investment restrictions
8.8.3.1. Rectification of non-compliance
Immediately upon discovery of an instance of non-compliance with applicable investment restrictions,
the management of the UCI should take all appropriate measures to rectify the situation in which the UCI
finds itself as a consequence of the non-compliance. In particular:
• Where the nature of the non-compliance is the making of investments in contravention of the
investment policy stated in the UCI’s prospectus, the UCI should arrange to dispose of such
investments
• Where the investment limits stipulated by law or by the UCI’s prospectus have been breached
in circumstances other than those provided for by Article 49 of the 2010 Law (see Subsection
4.2.2.8.1.V.), the UCI should arrange to dispose of the excess positions. However, where there is a
breach of Article 43(2) of the 2010 Law (see Point 4.2.2.8.1.I.(2)), the UCI may also encash a position
other than those that caused the breach
• Where the borrowing limits stipulated by the law or by the UCI’s prospectus have been breached, the
UCI should arrange to reduce the excess borrowing within the applicable limit
The CSSF clarified in its Annual Report 2014 that, with respect to counterparty risk and article 43(1)
of the 2010 Law which states that a UCITS cannot invest more than 20% of its net assets in deposits
placed with the same entity, a breach of this 20% limit following a disinvestment resulting in a cash
inflow is deemed to be an active breach. According to the CSSF, the cash inflow expected from a
disinvestment is predictable and must therefore be taken into account when deciding to disinvest.

8.8.3.2. Calculation of compensation
In the three cases referred to in Section 8.8.3.1., the UCI should seek compensation for any loss
sustained by it.
In the first two cases, the amount of such loss should be determined in principle by reference to the
loss on disposal of the unauthorized investment. In the third case, the UCI should in principle seek
compensation for the amount of interest payable and other costs attributable to the unauthorized portion
of the borrowing.
Where multiple investment restriction compliance failures occur, compensation should be sought for any
aggregate net loss arising as a result of the rectifications as a whole.
Where such rectifying transactions produce an aggregate net profit to the UCI, the UCI should be entitled
to recognize and retain such profit. In these circumstances, the UCI’s administrator only needs to notify
the CSSF and the independent auditor.
By way of exception, where warranted in all the circumstances, alternative methods other than those
outlined may be adopted to determine the amount of the loss, including, in particular, the method
whereby the loss is quantifiable in terms of the performance differential had the unauthorized
investments sustained the same movements as the authorized portfolio invested in accordance with the
investment policy and investment limits stipulated by the law or by the prospectus.

8.8.3.3. Application of materiality levels
In July 2004, the CSSF clarified the applicability of the materiality levels (see Section 8.8.2.2.) in the case
of non-compliance with investment restrictions, as follows:
• The UCI must always be compensated for losses resulting from selling the unauthorized investment or
the excess position of this investment or the expenses attributable to the unauthorized portion of the
borrowing, whatever the impact of the breach; no materiality levels may be applied to these situations
• If the realized loss shows that the impact on the NAV exceeds the materiality levels, the NAV must
be recomputed for the breach period and the UCI and its investors that have suffered a loss must be
compensated. If, however, the realized loss shows that the impact on the NAV does not exceed the
materiality levels, the NAV need not be recomputed for the breach period and the UCI and its investors
that have suffered a loss need not be compensated
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8.8.3.4. Responsibility for compensation
It is the responsibility of the party that caused the breach through a failure to fulfill its obligations to
compensate the loss. In all other circumstances, the management company, its sponsor or the UCI’s
promoter should be responsible for rectifying the loss.

8.8.3.5. Remedial action procedures
The same procedure for determining what remedial action is required in cases of NAV computation
error should apply, as is appropriate in the circumstances, to cases of non-compliance with investment
restrictions (see Section 8.8.2.). Specific reference is made in this context to the mandatory procedures
that deal with:
• Reporting to the management company, sponsor or promoter and the depositary of the UCI and to the
CSSF
• Determining which categories of investor have been impacted by the loss sustained by the UCI
• Quantifying the financial impact of the loss for individual investors and making arrangements for their
compensation
• The role of the independent auditor in reviewing the correction process
• Communicating with impacted investors entitled to compensation
• With respect to investor compensation arrangements, the procedure set out in Section 8.8.2.3.3.
applies

8.8.3.6. Master-feeder UCITS
For master-feeder UCITS, a non-compliance with investment restrictions detected that may have a
negative impact on the feeder UCITS includes, inter alia:
• Breaches of the investment objectives, policy or strategy of the master UCITS, as described in its fund
rules or instrument of incorporation, prospectus or KII
• Breaches of investment and borrowing limits set out in national law or in the fund rules or instruments
of incorporation, prospectus or KII

CSSF Circular 02/77 is, in principle, not applicable to SIFs. SIFs must have their own guidelines covering
valuation errors, compliance breaches, and compensation to investors but they may also apply the
provisions of CSSF Circular 02/77. Those rules must remain within reasonable limits with respect to the
SIF’s investment policy.
The CSSF considers that SIFs apply by default Circular CSSF 02/77 in the aforementioned cases if such
own internal rules are not in place.
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EY supports depositaries in the following tasks:
•
•
•
•
•
•
•

Definition and review of operating model and business
plan
Application for authorization as a depositary
Process design and documentation
Compliance solution and support (e.g., AIFMD, UCITS
V)
Selection and due diligence support of delegates and
outsourcing agents
Review of fee structures and benchmarking
Reporting on controls (e.g., ISAE 3402, SSAE 18)

Christoph Haas

Depositaries — Traditional and alternative funds
+352 42 124 8305
Christoph.Haas@lu.ey.com
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9.1. Introduction
This Chapter summarizes key points related to the depositary function of Luxembourg based UCIs.
It covers:
• The qualifications of the depositary
• The duties of the depositary
• Conduct of business rules
• Depositary liability
• Delegation by the depositary to third parties
In this chapter, the term:
• “Full AIFM regime AIF” refers to AIF managed by authorized AIFM and internally managed AIF
that are subject to the AIFM Law. If the term AIF is used in this chapter and not further specified,
reference is made to full AIFM regime AIF
• “Simplified AIFM registration regime AIF” means AIF whose manager is not subject to the full
provisions of the AIFM Law (or the AIFM Directive) and internally managed AIF that are not
subject to the full provisions of the AIFM Law
In the context of this chapter, the term “full AIFM regime AIF” includes reserved alternative
investment funds (RAIF) subject to the law of 23 July 2016. Article 5 of the law of 23 July 2016
requires depositaries of RAIF to comply with the depositary regime in accordance with the AIFM Law.

The regulatory regime applicable to depositaries in Luxembourg has been subject to significant change
originated by the AIFMD and the UCITS V Directive. The most recent, ongoing, and future regulatory
changes impacting depositaries are summarized below:
1) The EU UCITS V Directive (“UCITS V”) aligned, in general, the regime applicable to the depositaries
of UCITS with the regime applicable to the depositaries of full AIFM regime AIF. The UCITS V
Directive (2014/91/EU) amending Directive 2009/65/EC was transposed into Luxembourg law
effective 1 June 2016 by amending the Luxembourg law of 17 December 2010 (the “2010 Law”).
The adopted law is, with respect to the depositary rules, mainly a transposition of the text of the
UCITS V Directive.

2) In October 2016, the CSSF issued Circular 16/644 (the “Circular”) which repealed and replaced
CSSF Circular 14/587 as amended by CSSF Circular 15/608. The new Circular closely aligned
the previous requirements of CSSF Circular 14/587 to the requirements of UCITS V as well as
the related Delegated Regulation 2016/438 and provides further clarifications and additional
information regarding obligations applicable to depositaries of UCITS in Luxembourg.
Overall, the Circular is broadly aligned with the provisions of the AIFM Law and related delegated
acts, as well as UCITS V and its delegated acts. However, there are some important differences
between the various texts.
3) The law of 27 February 2018 has introduced important changes to UCIs governed by Part II of the
2010 Law (2010 Law Part II UCIs). Since transposition of the UCITS V Directive into Luxembourg
Law, 2010 Law Part II UCIs were subject to the more stringent depositary rules as defined by
UCITS V. The law of 27 February 2018 amends the Law of 17 December 2010 on UCIs and the
Law of 12 July 2013 on AIFMs and introduces different depositary regimes (UCITS V, AIFM and SIF
depositary regime) for 2010 Law Part II UCIs, subject to certain conditions. The law of 27 February
2018 entered into force on 5 March 2018.
4) The EU Commission published on 29 May 2018 two draft amendments to the UCITS V and AIFM
Delegated Regulations. The drafts Delegated Regulations are closely aligned and address, inter
alia, segregation requirements for financial instruments held in custody by a depositary or its
safekeeping delegates (see Section 9.7.2.3). With these drafts, the Commission acknowledges the
need to provide further clarifications related to Article 21 (11) (d) (iii) of Directive 2011/61/EU
and Article 22a (3) (c) of Directive 2009/65/EC to ensure protection of assets which are safe-kept
by depositaries or custodians. Guided by the ESMA opinion to the EU Parliament published on 20
July 2017 on clarifications of legislative provisions under the AIFMD and UCITS Directive regarding
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asset segregation and the application of depositary delegation rules to CSDs, the EU Commission
proposes a number of new requirements to foster asset protection. These drafts take on a certain
importance, as their requirements go beyond what was proposed by ESMA and what is current
practice among depositaries and custodians, including for example, the proposed requirements
related to the reconciliation process, the books and records to be kept by depositaries, and the
related parties in the custody chain. The drafts are subject to final consultations with the industry.
5) Another European regulatory development that will impact depositaries is the Regulation on
securities settlement and on central securities depositaries (CSDs).
The CSD Regulation is designed to increase the safety and efficiency of securities settlement
in the EU, promote greater choice for issuers and users by enhancing the single market, and
harmonize settlement periods for transferable securities traded on EU markets.
The CSD Regulation provides, inter alia, for shorter settlement periods, measures to promote
settlement discipline, access rights requirements for CSD services, prudential and conduct of
business rules for CSDs, and increased prudential and supervisory requirements for CSDs and
other institutions providing banking services ancillary to securities settlement.
The CSD Regulation entered into force in September 2014, as amended by EU Regulation
2016/1033, with staged implementation from 1 January 2015 and full implementation by 1
January 2025. The EU Commission published on 10 March 2017 Commission Delegated
Regulations 2017/389, 2017/390, 2017/391, 2017/392, 2017/393 of 11 November 2016
amending the Regulation and providing Regulatory and Implementing Technical Standards,
complementing the obligations defined under the Regulation. The RTS will be effective on 10
March 2019.
6) From a practical perspective, depositaries were also impacted by the implementation of
Target2Securities (T2S), the pan-European IT platform for domestic and cross-border settlement
of securities. T2S offers a single set of standards for settlement and a single operational
framework for settlement. T2S is owned and operated by the Eurosystem – the European Central
Bank (ECB) and national central banks.
The T2S platform became operational in June 2015.
7) ESMA issued Questions and Answers on the Application of the UCITS Directive, updated most
recently in July 2018 which clarify certain aspects of UCITS V. Also the CSSF Press Release
16/10 of 2 March 2016 addresses Practical issues in relation to the UCITS V regime.

9.2. Appointment
A single depositary must be appointed for each Luxembourg UCI. The appointment and any replacement
of the depositary must be approved by the CSSF.
There is no specific “depositary license” to be obtained to operate as a depositary. However, the Circular
introduces detailed rules regarding the content of a file to be submitted, the conditions to be met, and
the procedures to be put in place by the depositary in order to be granted approval to act as depositary
by the CSSF. The information to be provided to the CSSF is described in Section 9.9 Other reporting and
disclosure obligations.
The appointment of the depositary must be evidenced by a written contract. The Circular makes reference
to the requirements of chapter 1 of the UCITS V Delegated Regulation which includes in article 2.2 a
detailed list of the points which must be addressed in the written contract. The content of the written
contract is very much aligned with the depositary contract requirements of the AIFMD and its delegated
acts. The written contract should, inter alia, regulate the flow of information deemed necessary to allow
the depositary to perform its function for the UCITS and/or AIF to which is has been appointed.
The minimum content of the depositary contracts for UCITS and AIF is covered in Section 6.4.16.
Neither a management company nor an AIFM can act as depositary.
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9.3. Eligible entities
The entities eligible to act as a depositary depend on the regime applicable to the UCI.

9.3.1. Depositary of a UCITS and 2010 Law Part II UCIs
The depositary of a UCITS must be a credit institution with its registered office in Luxembourg or a branch
of a credit institution established in Luxembourg with its registered office in another EU/EEA191 Member
State.
The UCITS V Directive in principle also allows national central banks and other legal entities authorized by
the competent authority under the laws of the Member State to carry on depositary activities under the
UCITS Directive, subject to specific conditions (inter alia meeting certain capital adequacy requirements).
According to the rules applied in Luxembourg, a Luxembourg branch of a non-EU credit institution may
not act as depositary of a UCITS.
The Law of 10 May 2016 implementing UCITS V into Luxembourg law did extend the UCITS V depositary
regime to 2010 Law Part II UCIs, thus, superseding the rules on depositaries provided for under the AIFM
Law applicable to 2010 Law Part II UCIs. The new law of 27 February 2018 (originally referred to as draft
law 7024) has changed that approach and allows the application of different depositary regimes under
certain conditions. In summary, the various depositary regimes introduced by the new law for 2010 Law
Part II UCIs can be summarized as follows:
• 2010 Law Part II UCIs marketed to retail investors in Luxembourg are subject to the depositary regime
of the UCITS V Directive (irrespective of whether they are managed by an EU authorized/registered
AIFM or by a non-EU AIFM)
• 2010 Law Part II UCIs where the offering documents do not allow marketing to retail investors in
Luxembourg and which are managed by an authorized AIFM are subject to the AIFMD depositary
regime
• 2010 Law Part II UCIs where the offering documents do not allow marketing to retail investors in
Luxembourg and which are managed by a registered AIFM or by a non-EU AIFM are subject to the
depositary regime for SIFs

9.3.2. Depositary of AIF (according to the AIFM Law)
The depositary of an AIF subject to the AIFM Law must, in general, be a credit institution or an investment
firm (often referred to as a MiFID192 firm). The depository must either have its registered office in
Luxembourg or have a branch in Luxembourg if its registered office is in another EU/EEA191 Member
State.
Under certain conditions, a specialized professional of the financial sector (PSF) qualifying as
“Professional depositary of assets other than financial instruments” may act as depositary of a full AIFM
regime AIF or a simplified AIFM registration regime AIF. Both of the following conditions must be fulfilled
by the AIF for such a PSF to be eligible to act as depositary:
• It must have no redemption rights exercisable during the period of 5 years from the date of the initial
investments
• It does not generally invest in assets to be held in custody or generally invests in issuers or non-listed
companies in order to potentially acquire control over such companies
Such AIFs are mainly private equity, debt, infrastructure, and real estate funds.

9.3.2.1. Investment firms as depositaries
Where an investment firm wishes to act as depositary, it must notify the CSSF prior to commencing
depositary activities. The CSSF may object within a period of up to two months, explaining its reasons. An
investment firm that intends to act as depositary must inter alia:
• Be authorized to provide the ancillary service of safekeeping and administration of financial
instruments for the account of clients
• Have capital of EUR 730,000
• Have an internal governance structure, including an organizational, administrative, and internal control
structure that is appropriate to the activity of a depositary
191

European Union (EU) Member States plus Iceland, Liechtenstein, and Norway

192

Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as amended.
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9.3.2.2. Professional depositaries of assets other than financial instruments
A specialized PSF “Professional depositary of assets other than financial instruments” must obtain
authorization from the CSSF prior to starting its activities. It must have minimum capital of EUR 500,000.
Also, the specialized PSF must have an appropriate administrative and accounting organization in place
and dispose of effective internal procedures and controls. The organization and internal procedures
and controls need to be complete and reflect the nature, scale and complexity of the operations of the
specialized PSF.

9.3.3. Summary of qualifications
The eligibility of depositaries for UCITS, other UCIs, and SIFs can be summarized in the following table:
Entities eligible to act as depositaries by UCI regime
Full AIFM
regime AIF
UCITS/ 2010
AIF/SIF/
Law Part II 2010 Law Part
UCI193
II UCI194
Luxembourg credit institution
Luxembourg branch of an EU/EEA
credit institution
Luxembourg branch of a non-EU credit
institution
Luxembourg investment firm
Luxembourg branch of an EU/EEA
credit institution
Luxembourg branch of a non-EEA
investment firm
Professional depositaries of assets
other than financial instruments
Applicable core regulations

Simplified AIFM
registration
regime AIF

RAIF

AIF/SIF/
2010 Law
Part II UCI195

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No

Yes

No

Yes

Yes

Yes

No

Yes

Yes

Yes

No

No

No

Yes

No

Yes

Yes

Yes

AIFMD

AIFMD

SIF Law IML
Circular 91/75
Chap. E

UCITS V
CSSF Circular
16/644

9.4. Duties
9.4.1. General
In general, the depositary of a UCI should perform the following duties:
• The safekeeping of financial instruments and other assets belonging to the UCI
• Cash flow monitoring
• Carrying out a number of other monitoring and oversight duties
There are currently certain differences between the duties of the depositary of a UCITS, a full AIFM
regime AIF, and a simplified AIFM registration regime SIF. UCITS V and CSSF Circular 16/644, have
extensively harmonized the existing differences in duties as described hereafter and have in particular
addressed the differences in depositary duties in relation to common funds and investment companies.
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193

2010 Law Part II UCIs marketed to retail investors in Luxembourg are subject to the depositary regime of the UCITS V
Directive (irrespective of whether they are managed by an EU authorized/registered AIFM or by a non-EU AIFM).

194

2010 Law Part II UCIs where the offering documents do not allow marketing to retail investors in Luxembourg and which are
managed by an authorized AIFM are subject to the AIFMD depositary regime.

195

2010 Law Part II UCIs where the offering documents do not allow marketing to retail investors in Luxembourg and which are
managed by a registered AIFM or by a non-EU AIFM are subject to the depositary regime for SIFs.

The duties of the depositary in relation to Luxembourg UCIs can be summarized as follows:
Overview of depositary duties
UCITS

Common
fund

Investment
company

Common
fund

Investment
company

Common
fund

Investment
company

Common
fund

Investment
company

SIF

Investment
company

AIF

Common
fund

RAIF

Investment
company196

SIF

Common
fund

AIF

Safekeeping of the UCI’s assets

x

x

x

x

x

x

x

x

x

x

x

x

Cash flow monitoring

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

x

Ensuring that the subscription and
redemption of shares or units of the UCI are
carried out in accordance with the law and
the constitutional document
Ensuring that the value of the shares or
units is calculated in accordance with the
law and the constitutional document
Carrying out the instructions of the
management company or AIFM, unless they
conflict with the constitutional document
Ensuring that in transactions involving the
UCI’s assets, any consideration is remitted
to it within the usual time limits
Ensuring that the UCI’s income is applied
in accordance with the constitutional
document

The depositary regime applicable to a 2010 Law Part II UCI will depend on various factors such as its
targeted distribution and the qualification of the entity which manages it. As to the applicable depository
regime, please refer to Section 9.3.1.
The depositary is also required to provide the CSSF, on request, with all the information that it has
obtained in the exercise of its duties and that is necessary to enable the CSSF to monitor compliance by
the UCI with the law.
The depositary and its network may also be appointed to provide paying agent services to the UCI. The
paying agent arranges for payment of distributions made by the UCI. A paying agent may be required in
countries where the UCI is distributed.

9.4.2. Safekeeping

Depositary

Oversight duties

Simplified AIFM registration
regime AIF

Full AIFM regime AIF

The depositary’s safekeeping duties will generally entail:
• Holding in custody:
• All financial instruments belonging to the UCI, that may be registered in a financial instruments
account, in accounts which are segregated (i.e., separately from the depositary’s own assets), and
opened in the name of the UCI (or of the management company acting on behalf of the UCI), so
that they can at all times be clearly identified as belonging to the UCI
Financial instruments are generally held in custody through a custody network. They may
include, for example, listed equities, bonds, and money market instruments.
• All financial instruments that can be physically delivered to the depositary
• For all other assets of the UCI, verifying ownership and maintaining a record of the assets for which
it is satisfied that they belong to the UCI. The assessment of ownership is determined on the basis of
information and documentation provided by the UCI or on behalf of the UCI, or any other evidence the
depositary can rely on
Other assets not held in custody may include, for example, over-the-counter (OTC) derivatives,
foreign exchange derivatives, equities in non-listed companies, real estate, physical assets such as
luxury goods, and intellectual property.
The depositary is permitted to delegate its safekeeping duties under certain conditions (see Section 9.7.).
196

A draft law has been submitted to the Luxembourg Parliament which will amend the depositary regime for 2010 Law Part
II UCIs. The proposed law will allow 2010 Law Part II UCIs which are only marketed to professional investors to be subject to
the depositary regime of the AIFM Law. In addition, for 2010 Law Part II UCIs which are managed by a registered AIFM and
are only marketed in Luxembourg, the draft law proposes that the SIF Law depositary regime be applicable. The draft law is
expected to be adopted in Luxembourg later in 2017.
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9.4.2.1. Safekeeping of UCITS, 2010 Law Part II UCIs, and AIF assets
For UCITS, 2010 Law Part II UCIs, and full AIFM regime AIF, a distinction is made between the depositary’s
safekeeping duties relating to financial instruments that can be held in custody and those relating to other
assets. The requirements for UCITS, 2010 Law Part II UCIs, and AIF are largely identical, however certain
differences exist.

A.1. Assets held in custody - UCITS, 2010 Law Part II UCIs and AIF
The depositary must hold in custody:
• All financial instruments belonging to the UCITS, 2010 Law Part II UCI, or AIF where both of the
following requirements are met:
• They are transferable securities, including those that embed derivatives (see Section
4.2.2.7.3.), money market instruments, or units of UCIs197
• They are capable of being registered or held in an account directly or indirectly in the name
of the depositary
Financial instruments that, in accordance with applicable national law, are only directly registered
in the name of the UCITS, 2010 Law Part II UCI, or AIF with the issuer itself or its agent, such as a
registrar or a transfer agent, are not considered to be held in custody.
The CSSF’s Frequently Asked Questions (FAQ) on Luxembourg’s AIFM Law, most recently
updated in August 2018, and on Commission Delegated Regulation (EU) No 231/2013 (“Level
2”) (the FAQ on AIFM) clarifies that financial instruments can be directly registered in the name
of the AIF, or the AIFM on behalf of the AIF, with the issuer or an agent of the issuer in the
following circumstances:
• When the law applicable to the issuer explicitly requires those financial instruments to be
registered directly in the name of the AIF, or the AIFM on behalf of the AIF, with the issuer or
an agent of the issuer
• When the law applicable to the issuer does not prohibit an AIF to register its investment
directly in the name of the AIF, or the AIFM on behalf of the AIF, with the issuer or an agent
of the issuer, provided that the AIF or the AIFM and the depositary agree to register the
financial instruments in the name of the AIF or the AIFM on behalf of the AIF
• All financial instruments that can be physically delivered to the depositary
In order to comply with its safekeeping duties with respect to financial instruments held in custody,
the depositary must at least ensure that:

197
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(1)

The financial instruments are properly registered in the depositary’s books within segregated
accounts, opened in the name of the UCITS, 2010 Law Part II UCI, the AIF and the respective
compartments, where applicable, so that they can be clearly identified, in accordance with
the applicable law, as belonging to the UCITS, 2010 Law Part II UCI, the AIF and respective
compartments, where applicable, at all times

(2)

Records and segregated accounts are maintained in a way that ensures their accuracy, and in
particular record the correspondence with the financial instruments and cash held for UCITS,
2010 Law Part II UCIs, the AIFs and respective compartments

(3)

Reconciliations are conducted on a regular basis between the depositary’s internal accounts
and records, and those of any third party to whom custody functions may be delegated

(4)

Due care is exercised in relation to the financial instruments held in custody in order to
ensure a high standard of investor protection

(5)

All relevant custody risks throughout the custody chain are assessed and monitored and
the management company, investment company, or AIFM is informed of any material risk
identified

(6)

Adequate organizational arrangements are introduced to minimize the risk of loss or
diminution of the financial instruments or of rights in connection with those financial
instruments as a result of fraud, poor administration, inadequate registering, or negligence

(7)

The UCITS, 2010 Law Part II UCI, or AIF’s ownership right or the ownership right of the
management company, investment company, or AIFM acting on behalf of the AIF over the
assets is verified

According to the AIFMD, UCITS V, and CSSF Circular 16/644 investments in UCIs investments in UCIs (underlying funds)
are considered to be held in custody if registered or held in an account directly or indirectly in the name of the depositary.
Investments in UCIs may also be directly registered in the name of the UCITS, 2010 Law Part II UCI, or AIF with the issuer
or registrar of the UCITS, 2010 Law Part II UCI, or AIF when the law applicable to the issuer does not prohibit such a
registration.

Where a UCITS, 2010 Law Part II UCI, or AIF provides its assets as collateral to a collateral taker,
these assets must be kept in custody by the depositary as long as the UCITS, 2010 Law Part II UCI,
or AIF retains property title of the financial instruments. In these circumstances, custody can be
arranged in one of the following ways:
• The collateral taker is the depositary of the UCITS, 2010 Law Part II UCI, or AIF or is appointed
by the UCITS, 2010 Law Part II UCI, or AIF’s depositary as sub-custodian of the collateral
• The UCITS, 2010 Law Part II UCI, or AIF’s depositary appoints a sub-custodian which acts for the
account of the collateral taker
• The assets subject to collateral arrangements remain with the UCITS, 2010 Law Part II UCI, or
AIF’s depositary and are “earmarked” in favor of the collateral taker

A.2. Custody considerations specific to AIF
The AIFMD foresees for AIF (full AIFM regime AIF) additional depositary requirements with respect
to multi-layer holding structures. The depositary’s safekeeping duties apply on a look-through basis
to underlying assets held by financial or legal structures controlled directly or indirectly by the AIF.
This requirement does not, however, apply to fund of funds structures or master-feeder structures
where the underlying funds have a depositary that keeps in custody the assets of these funds.
Financial instruments owned by the AIF (or by the AIFM on behalf of the AIF) for which the AIF (or
the AIFM on behalf of the AIF) has given its consent to reuse by the depositary remain in custody as
long as the right of reuse has not been exercised.

A.3. Custody considerations specific to UCITS and 2010 Law Part II UCIs marketed to retail
investors
UCITS V defines tighter rules compared to AIFMD concerning the reuse of assets. The assets held in
custody by the depositary are allowed to be reused only where:
(a)

The reuse of the assets is executed for the account of the UCITS

(b)

The depositary is carrying out the instructions of the management company on behalf of the
UCITS

(c)

The reuse is for the benefit of the UCITS and in the interest of the unitholders

(d)

The transaction is covered by high-quality and liquid collateral received by the UCITS under a
title transfer arrangement

CSSF Circular 16/644 contains additional requirements for UCITS and depositaries in relation to
collateral handling. As such, depositaries must, in-line with the AIFMD rules, be in a position to
determine whether collateral provided to or by a third party for the benefit of the UCITS is the
property of the UCITS. The assessment by the depositary must take into consideration the legal
nature and the legal and regulatory or contractual provisions applicable to the relevant transaction
which is at the origin of the collateral. The assessment should, inter alia, allow the depositary to
determine the nature of the collateral in order to determine the safekeeping obligations in relation
to such assets (refer to Section 9.4.2.1 A1).
Regarding collateral, the depositary needs to further take into account the ESMA Guidelines on ETF
and other UCITS issues as implemented in Luxembourg by CSSF Circular 14/592 where a UCITS
enters into OTC transactions or when it engages in effective portfolio management techniques. The
duties of the depositary include in this respect inter alia (see also CSSF Circular 08/356):
• To ensure that the collateral to be received by the UCITS in the context of securities lending
transactions is effectively received prior to, or at the same time as, the transfer of the securities
• To verify that collateral received complies with the legal and regulatory provisions in force
considering also the rules of CSSF Circular 14/592
Specific obligations in case of delegation of custody activities to third-party sub-custodians are
described in Section 9.7.

B.1. Other assets - UCITS, 2010 Law Part II UCIs and AIF
For other assets, the depositary is required to verify the ownership of the UCITS, 2010 Law Part
II UCI, or AIF of such assets and maintain a record of those assets for which it is satisfied that the
UCITS, 2010 Law Part II UCI, or AIF holds the ownership of such assets.
The assessment of whether the UCITS, 2010 Law Part II UCI, or AIF holds the ownership must be
based on information or documents provided by the management company, investment company
or the AIFM and, where available, on external evidence.
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In order to comply with its obligations in relation to safekeeping of other assets, the depositary
must at least have access without undue delay to all relevant information required to perform its
ownership verification and record-keeping duties, including relevant information to be provided to
the depositary by third parties, and:
• Possess sufficient and reliable information for it to be satisfied of the UCITS, 2010 Law Part II
UCI, or AIF’s ownership right over the assets
• Maintain a record of those assets for which it is satisfied that the UCITS, 2010 Law Part II UCI, or
AIF holds the ownership. In order to comply with this obligation, the depositary must:
• Register in its record, in the name of the UCITS, 2010 Law Part II UCI, or AIF, such other
assets, including their respective notional amounts, for which it is satisfied that the UCITS,
2010 Law Part II UCI, or AIF holds the ownership
• Be able to provide at any time a comprehensive and up-to-date inventory of the UCITS, 2010
Law Part II UCI, or AIF’s assets, including their respective notional amounts
This implies that the depositary has procedures in place so that registered assets cannot be
assigned, transferred, exchanged, or delivered without the depositary or its delegate having
been informed of such transactions and the depositary shall have access without undue delay
to documentary evidence of each transaction and position from the relevant third party.
The management company, investment company, or AIFM is required to ensure that the
relevant third party provides the depositary without undue delay with certificates or other
documentary evidence every time there is a purchase or sale of other assets, or a corporate
action.
• Be in a position at any time to provide a complete overview of the UCITS, 2010 Law Part II UCI,
or AIF related assets, including the others assets and cash
• Set up and implement an escalation procedure for situations where an anomaly is detected
including notification of the management company, investment company, or AIFM and of the
competent authorities if the situation cannot be clarified and, as the case may be, corrected
The CSSF’s FAQ on AIFM, most recently updated in August 2018, clarifies that the depositary
can maintain its record based on its own systems or based on records of third parties provided
that the depositary performs ongoing due diligence on the third party and has access to all
information required by the depositary in order to comply with its obligations.
The concept of third party in this context also includes other divisions or services of the
depositary, provided that a functional and hierarchical separation of the performance of the
depositary functions is ensured.
CSSF Circular 16/644, provides additional clarifications for UCITS regarding the possibility
by the depositary to rely on other parties in order to comply with its record-keeping
responsibilities. E.g., depositaries can rely on records of the fund accounting agent or
statements from other third parties under the following conditions:
• Access to the accounting information of the UCITS is such to permit the depositary to know
at any moment the detailed assets which are reflected in the books of the UCITS
• Execution of a due diligence by the depositary on the accounting agent or other third party
which covers the accounting system and which allows the depositary to conclude that
accounting transactions are accurately and exhaustively recorded by the accounting agent
or other third party, or alternatively, that the accounting system is subject to a ISAE 3402
or US Attestation Standard AT-C section 320

B.2. Other assets –considerations specific to AIF
The depositary’s safekeeping duties apply on a look-through basis to underlying assets held by
financial and/or legal structures established by the AIF (or by the AIFM acting on behalf of the AIF)
for the purpose of investing in the underlying assets and that are controlled directly or indirectly
by the AIF (or by the AIFM acting on behalf of the AIF). This requirement does not apply to fund of
funds structures and master-feeder structures where the underlying funds have a depositary that
provides ownership verification and record-keeping functions for the underlying fund’s assets.
The CSSF FAQ on AIFM, most recently updated in August 2018, clarifies that the definition of a
controlled entity is a matter of professional judgment and will depend on the specific structure
in question. The AIF or the AIFM should provide the depositary with all the required information
to confirm whether the underlying entity is directly or indirectly controlled or not.
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B.3. Other assets – considerations specific to UCITS and 2010 Law Part II UCIs
With respect to the reporting obligations of the depositary towards the management company
or the investment company, the rules of UCITS V go beyond AIFMD and require the depositary to
provide on a regular basis a comprehensive inventory of all assets of the UCITS.
CSSF Circular 16/644 contains selected additional requirements for UCITS.
With respect to UCITS investments in financial derivative instruments, the depositary is, inter alia,
obliged to:
• Be aware of all positions of the UCITS in such instruments, particularly in relation to positions
held at clearing brokers or with a central counterparty. For that purpose, the depositary may
use the records or accounts of the administrative agent of the UCITS, to base itself on the
reconciliations performed by the administrative agent or on account statements prepared by
third parties, as described in Section 9.4.2.1. B.1 and subject to certain conditions (e.g., access
to information, due diligence) that are largely in-line with the related principles published in
the CSSF FAQ on AIFM (version 8, 29 December 2014) concerning the Luxembourg Law of
12 July 2013 on alternative investment fund managers as well as the Commission Delegated
Regulation (EU) No 231/2013 of 19 December 2012 supplementing Directive 2011/61/EU
of the European Parliament and of the Council with regard to exemptions, general operating
conditions, depositaries, leverage transparency and supervision
• Monitor on a daily basis the exposures related to initial margins carried out by the UCITS with
an intermediary (e.g., broker) and to variation margins in the context of financial derivative
instruments dealt on a regulated market or OTC financial derivative instruments. The depositary
may base its monitoring on broker statements received by the brokers engaged in the respective
transactions or reconciliations carried out by the administrative agent

9.4.2.2. Other safekeeping duties
Specific Luxembourg requirements may apply in addition to the safekeeping requirements applicable to
the depositaries of UCI.
If the Luxembourg depositary itself holds the securities of the UCI in custody, then it is required to
respect the Luxembourg legal requirements on deposits, including those of the Luxembourg Civil Code
(in particular Title XI) and the Law of 1 August 2001 concerning the circulation of securities and other
fungible financial instruments, as amended. The Law of 1 August 2001 requires, inter alia, that fungible
securities and other financial instruments received on deposit or held in an account be booked to an
account with the depositary opened in the name of the depositor, separate from its own assets, and offbalance sheet.

In addition, the depositary may also be required to comply with the Luxembourg Law of 5 August
2005 on financial collateral arrangements, which implements Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002 on financial collateral arrangements.
CSSF Circular 16/644 specifies that the depositary must produce a comprehensive inventory/statement
of all the asset positions of a UCITS at the end of each financial year of the UCITS in view of the audit of
the annual accounts to be published by each UCITS.

9.4.3. Day-to-day administration of the assets of the UCI
Day-to-day administration of the assets of the UCI may include, for example, the collection of
dividends, interest, and proceeds of matured securities, the exercise of options, and, in general, any
other operation concerning the day-to-day administration of the assets of the UCI.

9.4.4. Cash flow monitoring
CSSF Circular 16/644, UCITS V and AIFMD, as well as the UCITS V and AIFMD delegated acts, are largely
aligned with respect to cash flow monitoring.
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The aligned cash flow monitoring rules implemented under UCITS V, CSSF Circular 16/644 and AIFMD are
as follows:
For UCITS, 2010 Law Part II UCIs and full AIFM regime AIFs, the depositary must in general ensure that
the UCITS, 2010 Law Part II UCI, or AIF’s cash flows are properly monitored and in particular ensure that
all payments made by or on behalf of investors upon the subscription of units or shares of a UCITS, 2010
Law Part II UCI, or AIF have been received and that all cash of the UCITS, 2010 Law Part II UCI, or AIF has
been booked in cash accounts opened in the name of the UCITS, 2010 Law Part II UCI, or AIF, or in the
name of the management company, investment company, or AIFM acting on behalf of the UCITS, 2010
Law Part II UCI, or AIF, or in the name of the depositary acting on behalf of the UCITS, 2010 Law Part II
UCI, or AIF.
The management company, investment company, or AIFM is required to ensure that the depositary is
provided, upon commencement of its duties and on an ongoing basis, with all information it needs to
comply with its cash flow monitoring obligations. In order to have access to all information regarding the
UCITS, 2010 Law Part II UCI, and AIF’s cash accounts and cash flows, the depositary must at least be:
• Informed, upon its appointment, of all existing cash accounts opened in the name of the UCITS, 2010
Law Part II UCI, or AIF
• Informed at the opening of any new cash account by the UCITS, 2010 Law Part II UCI, or AIF
• Provided with all information related to the cash accounts opened at the third party entity, directly by
those third parties
The depositary is required to perform the following cash flow monitoring duties:
• Ensure that all cash of the UCITS, 2010 Law Part II UCI, or AIF is booked in accounts opened with a
central bank, an authorized EU credit institution, or a bank authorized in a third country, or another
entity of the same nature, in the relevant market where cash accounts are required provided that
such entity is subject to effective prudential regulation and supervision that has the same effect as
European Union law and is effectively enforced. Where the cash accounts are opened in the name of
the depositary acting on behalf of the UCITS, 2010 Law Part II UCI, or AIF, no cash of the entity at
which the cash accounts are opened, and none of the depositary’s own cash, can be booked on such
accounts
• Implement effective and proper procedures to reconcile all cash flow movements and perform
such reconciliations on a daily basis or, in case of infrequent cash movements, when such cash flow
movements occur
• Implement appropriate procedures to identify at the close of business day significant cash flows and in
particular those that could be inconsistent with the UCITS, 2010 Law Part II UCI, or AIF’s operations
• Review periodically the adequacy of those procedures, including a full review of the reconciliation
process at least once a year, and ensure that the cash accounts opened in the name of the UCITS,
2010 Law Part II UCI, or AIF, in the name of the management company, investment company, or AIFM
acting on behalf of the UCITS, 2010 Law Part II UCI, or AIF, or in the name of the depositary acting on
behalf of the UCITS, 2010 Law Part II UCI, or AIF, are included in the reconciliation process
• Monitor on an on-going basis the outcomes of the reconciliations and actions taken as a result of
any discrepancies identified by the reconciliation procedures and notify the management company,
investment company, or AIFM if an irregularity has not been corrected without undue delay and also
the competent authorities if the situation cannot be clarified and/or corrected
• Check the consistency of its own records of cash positions with those of the management company,
investment company, or AIFM
With respect to subscriptions, the management company, investment company, or AIFM must ensure
that the depositary is provided with information about payments made by or on behalf of investors upon
the subscription of shares or units of a UCITS, 2010 Law Part II UCI, or AIF at the close of each business
day when the management company, investment company, or AIFM, the UCITS, 2010 Law Part II UCI, or
AIF or a party acting on behalf of it, such as a transfer agent, receives such payments or an order from
the investor. The management company, investment company, or AIFM must ensure that the depositary
receives all other relevant information it needs to ensure that the payments are then booked in cash
accounts of the UCITS, 2010 Law Part II UCI, or AIF.
For AIF, the following additional clarifications are provided:
The CSSF’s FAQ on AIFM, most recently updated in August 2018, clarifies that the depositary
may rely on material tasks executed by a third party with respect to cash flow monitoring for
the execution of its own obligations or may use information received with respect to cash flow
reconciliations performed by a third party, provided that the depositary obtains all information
it needs to comply with its own cash monitoring obligation and has performed an adequate due
diligence of the reconciliation processes performed by the third party. The concept of third party in
this context also includes other divisions or services of the entity appointed as depositary of an AIF,
provided that a functional and hierarchical separation of the performance of the depositary functions
is ensured.
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While the safekeeping duties related to financial instruments and other assets are subject to a
look-through obligation with regard to ownership verification and other duties for assets held by
underlying legal structures that are directly or indirectly controlled by the AIFM, the CSSF’s FAQ on
AIFM clarifies that the Level 2 Regulation solely requires effective and proper monitoring of cash
accounts opened in the name of the AIF.

Further clarification on the cash flow monitoring provisions and guidance on controls is provided in
the ABBL and ALFI Guidelines and Recommendations for Depositaries – Oversight Duties and Cash
Flow Monitoring for AIFs.

9.4.5. Oversight duties
9.4.5.1. General requirements
The depositary is required to perform a number of oversight duties, some of which aim to verify whether
the UCI is managed in accordance with the provisions of its constitutional documents and its prospectus
or issuing document.
In carrying out its oversight duties, the depositary is not required to execute the tasks itself, but rather to
ensure that they are correctly executed.
General rules to be followed by the depositary have been defined under UCITS V and AIFMD and related
delegated acts as described below.
These general oversight rules for UCITS, 2010 Law Part II UCIs and AIF are as follows:
• Risk assessment: the depositary must at the time of its appointment assess the risks associated
with the nature, scale, and complexity of the UCITS, 2010 Law Part II UCI, or AIF’s strategy and the
management company, investment company, or AIFM’s organization in order to devise oversight
procedures that are appropriate to the UCITS, 2010 Law Part II UCI, or AIF and the assets in which it
invests and that are then implemented and applied. Such procedures must be regularly updated

• Escalation procedure: the depositary must establish a clear and comprehensive escalation procedure
to deal with situations where potential irregularities are detected in the course of its oversight duties,
the details of which shall be made available, upon request, to the competent authorities of the
management company, investment company, or AIFM
• Access to information: the management company, investment company, or AIFM must provide the
depositary, upon commencement of its duties and on an on-going basis, with all relevant information it
needs to perform the oversight duties including information to be provided to the depositary by third
parties. The management company, investment company, or AIFM must, in particular, ensure that
the depositary can access the books and perform on-site visits on the premises of the management
company, investment company, or AIFM and any service provider appointed by the UCITS, 2010
Law Part II UCI, and AIF or the management company, investment company, or AIFM, such as
administrators or external valuers, and/or review reports and statements of recognized external
certifications by qualified independent auditors or other experts to ensure the adequacy and relevance
of the procedures in place.
Further clarification on the oversight duties and guidance on controls is provided in the ABBL
and ALFI Guidelines and Recommendations for Depositaries – Oversight Duties and Cash Flow
Monitoring for AIFs. The text provides a list of proposed oversight activities and controls in relation to
subscriptions and redemptions, the valuation of shares/units, carrying out the fund’s instructions, the
timely settlement of transactions, and the fund’s income distribution.
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• Procedures review: the depositary must perform ex-post controls and verifications of processes and
procedures that are under the responsibility of the management company, investment company, or
AIFM, the UCITS, 2010 Law Part II UCI, or AIF or an appointed third party. The depositary must in all
circumstances ensure that an appropriate verification and reconciliation procedure exists and that it is
implemented and applied and frequently reviewed. The management company, investment company,
or AIFM must ensure that all instructions related to the UCITS, 2010 Law Part II UCI, or AIF’s assets
and operations are sent to the depositary, so that the depositary is able to perform its own verification
or reconciliation procedure
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9.4.5.2. Subscriptions and redemptions
The oversight duties regarding subscriptions and redemptions apply to all UCITS, 2010 Law Part II UCIs
and all full AIFM regime AIF.
The depositary is required to ensure that the sale, issue, repurchase, and cancellation of shares or units of
the UCITS, 2010 Law Part II UCI, or AIF are carried out in accordance with the law and the constitutional
document.
More detailed requirements are:
• The depositary must ensure that the UCITS, 2010 Law Part II UCI, or AIF, the management company,
investment company, or AIFM or the designated entity has established, implemented, and applied an
appropriate and consistent procedure to:
• Reconcile the subscription orders with the subscription proceeds and the number of shares or units
issued with the subscription proceeds received by the UCITS, 2010 Law Part II UCI, or AIF
• Reconcile the redemption orders with the redemptions paid and the number of shares or units
cancelled with the redemptions paid by the UCITS, 2010 Law Part II UCI, or AIF
• Verify on a regular basis that the reconciliation procedure is appropriate
• In particular, the depositary must regularly check the consistency between the total number of shares
or units in the UCITS, 2010 Law Part II UCI, or AIF’s accounts and the total number of outstanding
shares or units that appear in the UCITS, 2010 Law Part II UCI, or AIF’s register
• A depositary must ensure and regularly check that the procedures regarding the sale, issue,
repurchase, redemption, and cancellation of shares or units of the UCITS, 2010 Law Part II UCI, or
AIF comply with the applicable national law and with the UCITS, 2010 Law Part II UCI, or AIF rules or
instruments of incorporation and verify that these procedures are effectively implemented
• The frequency of the depositary’s checks must be consistent with the frequency of subscriptions and
redemptions
Subscriptions and redemptions are covered in Section 8.7.

9.4.5.3. Valuation of shares or units
The oversight duties regarding the valuation of shares or units apply to all UCITS, 2010 Law Part II UCIs,
and all full AIFM regime AIF.
The depositary is required to ensure that the value of the shares or units is calculated in accordance with
the law and the constitutional document.
More specifically, the depositary must:
• Verify on an on-going basis that appropriate and consistent procedures are established and applied for
the valuation of the assets of the UCITS, 2010 Law Part II UCI, or AIF in compliance with the relevant
UCI law, the AIFM Law, UCITS V Directive or AIFM Directive and related implementing measures and
with the UCITS, 2010 Law Part II UCI, or AIF constitutional document
• Ensure that the valuation policies and procedures are effectively implemented, for example, by the
performance of sample checks or by comparing the consistency of the change in the NAV calculation
over time with that of a benchmark
• Ensure that the valuation policies and procedures are periodically reviewed
• The depositary’s procedures must be conducted at a frequency that is consistent with the UCITS, 2010
Law Part II UCI, or AIF’s valuation policy as defined in the UCI Law or AIFM Law or UCITS V Directive or
AIFM Directive and related implementing measures
• Where a depositary considers that the calculation of the value of the shares or units of the UCITS,
2010 Law Part II UCI, or AIF has not been performed in compliance with applicable law or the UCITS,
2010 Law Part II UCI, or AIF rules or with the relevant UCI law and AIFM Law valuation requirements,
it must notify the management company, investment company, or AIFM and/or the UCITS, 2010 Law
Part II UCI, or AIF and ensure that timely remedial action is taken in the best interest of the investors in
the UCITS, 2010 Law Part II UCI, or AIF
• Where an external valuer has been appointed, the depositary must check that the external valuer’s
appointment is in accordance with the AIFM Law or AIFM Directive and its implementing measures
Valuation requirements are covered in Chapter 7.

9.4.5.4. Carrying out of the manager’s instructions
The oversight duties regarding the carrying out of the manager’s instructions apply to all UCITS, 2010
Law Part II UCIs and all full AIFM regime AIFs.
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The depositary is required to carry out the instructions of the management company, investment
company, or AIFM, unless they conflict with the constitutional document.
More detailed requirements of the depositary include the obligation to implement:
• Appropriate procedures to verify that the UCITS, 2010 Law Part II UCI, or AIF and management
company, investment company, or AIFM comply with applicable laws and regulations and with the
UCITS, 2010 Law Part II UCI, or AIF’s constitutional document. In particular, the depositary must
monitor the UCITS, UCI or AIF’s compliance with investment restrictions and leverage limits laid
down in the UCITS, 2010 Law Part II UCI, or AIF’s offering documents. Those procedures should be
proportionate to the nature, scale, and complexity of the UCITS, 2010 Law Part II UCI, or AIF
• An escalation procedure for situations where the UCITS, 2010 Law Part II UCI, or AIF has breached
one of the aforementioned limits or restrictions

9.4.5.5. Timely settlement of transactions
The oversight duties regarding the timely settlement of transactions apply to all UCITS, 2010 Law Part II
UCIs, and all full AIFM regime AIFs.
More detailed requirements include the following:
• The depositary must set up a procedure to detect any situation where a consideration related to the
operations involving the assets of the UCITS, 2010 Law Part II UCI, or AIF is not remitted to the UCITS,
2010 Law Part II UCI, or AIF within the usual time limits, notify the management company, investment
company, or AIFM, and, when the situation has not been remedied, request the restitution of the
financial instruments from the counterparty, when possible
• Where transactions do not take place on a regulated market, the usual time limits must be assessed
with regard to the conditions attached to the transactions (OTC derivative contracts or investments in
real estate assets or in privately held companies for AIF)

9.4.5.6. Distribution of the UCI’s income
The oversight duties regarding the distribution of income apply to all UCITS, 2010 Law Part II UCIs and all
full AIFM regime AIFs.
More detailed requirements for depositaries include the following:
• Ensure that the net income calculation, once declared by the management company, investment
company, or AIFM, is applied in accordance with the UCITS, 2010 Law Part II UCI, or AIF constitutional
document and applicable national law

• Check the completeness and accuracy of dividend payments, once they are declared by the
management company, investment company, or AIFM, and, where relevant, of the carried interest
for AIF
Where a depositary of a UCITS, 2010 Law Part II UCI, or AIF considers that the income calculation has not
been performed in compliance with applicable law or with the UCITS, 2010 Law Part II UCI, or AIF rules
or instruments of incorporation, it must notify the management company, investment company, or AIFM
and/or the UCITS, 2010 Law Part II UCI, or AIF and ensure that timely remedial action has been taken in
the best interest of the UCITS, UCI’s or AIF’s investors.

9.4.6. Other specific duties in relation to UCITS
9.4.6.1. Luxembourg UCITS managed cross-border
In the case of Luxembourg UCITS that are managed by a management company in another EU
Member State (i.e., the management company passport regime – see Section 6.5.), the depositary
and management company must sign a written agreement regulating the flow of information deemed
necessary to allow it to perform its functions (see Section 6.4.16.).
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• Ensure that appropriate measures are taken where the UCITS, 2010 Law Part II UCI, or AIF’s auditors
have expressed reservations on the annual financial statements. The UCITS, 2010 Law Part II UCI, or
AIF must provide the depositary with all information on the reservations expressed on the financial
statements
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9.4.6.2. Master-feeder UCITS
In the case of master-feeder UCITS (see Section 2.3.4.1.), if the master and feeder UCITS have different
depositaries, those depositaries must enter into an information-sharing agreement in order to ensure the
fulfillment of the duties of both depositaries. The agreement must cover, inter alia:
• The documents and information that are to be routinely shared between both depositaries
• The manner and timing of the transmission of information by the depositary of the master UCITS to
the depositary of the feeder UCITS
• The coordination of the involvement of both depositaries, to the extent appropriate in view of their
respective duties under national law, in relation to operational matters, including:
• The procedure for calculating the NAV of each UCITS, including any measures appropriate to
protect against the activities of market timing
• The processing of the feeder UCITS’ subscription and redemption orders for shares or units in the
master UCITS and the settlement of such transactions, including any arrangement to transfer
assets in kind
• The coordination of accounting year-end procedures
• Information to be provided by the depositary of the master UCITS to the depositary of the feeder
UCITS on breaches by the master UCITS of the law and the constitutional document
• The procedure for handling ad hoc requests for assistance from one depositary to the other
• Identification of particular contingent events each depositary need to notify to each other on an ad hoc
basis and the manner and timing of notification
The depositary of the master UCITS is required to immediately inform the competent authorities of the
master UCITS home Member State, the feeder UCITS, or, where applicable, the management company
and the depositary of the feeder UCITS about any irregularities that it detects with regard to the master
UCITS and that are deemed to have a negative impact on the feeder UCITS. Such irregularities include:
• Errors in the NAV calculation of the master UCITS
• Errors in transactions or settlement of feeder UCITS’ subscription or redemption orders for shares or
units in the master UCITS
• Errors in the payment or capitalization of income arising from the master UCITS or in the calculation of
any related withholding tax
• Breaches of the investment objectives, policy, or strategy of the master UCITS, as described in its
constitutional document, prospectus, or Key Investor Information (KII)
• Breaches of investment and borrowing limits set out in national law or in the management regulations,
instruments of incorporation, prospectus, or KII

9.4.6.3. Mergers of UCITS
Where two UCITS merge (see Section 3.7.), the depositaries of the merging and receiving UCITS that
are established in Luxembourg are required to verify compliance of certain particulars of the common
draft terms of merger with the requirements of the 2010 Law and the constitutional document of
their respective UCITS and to issue a statement to the CSSF confirming that they have performed the
verification. The particulars to be verified include the rules applicable to the transfer of assets and the
exchange of shares or units.

9.5. Conduct of business and conflicts of interest rules
9.5.1 Conduct of business and conflicts of interest
The depositary is expected to act honestly, fairly, professionally, and independently, solely in the interest
of the UCI and its investors.
The Directors of the depositary should be of good repute and sufficiently experienced in relation to the
UCI.
The depositary of UCITS, 2010 Law Part II UCIs, and full AIFM regime AIFs is not permitted to carry out
activities for the UCITS, 2010 Law Part II UCI, or AIF that may create conflicts of interest between the
UCITS, 2010 Law Part II UCI, or AIF, the investors in the AIF, the management company, investment
company, or AIFM, and the depositary, unless the depositary has functionally and hierarchically separated
the performance of its depositary tasks from its other potentially conflicting tasks and the potential
conflicts of interest are properly identified, managed, monitored, and disclosed to the investors of the
UCITS, 2010 Law Part II UCI and AIF.
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The relationship between the depositary and prime broker is covered in Section 9.8.
The assets of the AIF cannot be reused by the depositary without the prior consent of the AIF (or the AIFM
acting on behalf of the AIF) (see also Sections 10.3.4. and 10.4.2.3.). The constraints concerning the
reuse of assets as defined under UCITS V go even further as described in Section 9.4.2.1.A3.
Additional governance rules for UCITS, 2010 Law Part II UCIs and AIFs include:
• No delegation of the principal function of investment management can be made to the depositary or to
any entity in the custody chain. The delegation to an entity linked to the depositary by common control
is not prohibited
• Neither the depositary nor an entity in the custody chain can be entrusted with the risk management
function. However, certain operational tasks linked to the risk management function can be delegated
to a depositary or any entity within the custody chain
• The depositary may hold a direct or indirect shareholding in the management company appointing it,
under certain conditions
• No person deployed by the depositary can act as a Director of a UCITS, 2010 Law Part II UCI and AIF
appointing it
UCITS V has defined rules concerning independence requirements between the management company or
investment company and the depositary.
Common management or supervision: The UCITS V delegated acts require that the board of directors
of the management company (one-tier governance) should not comprise any member of the board of
directors or any employee of the depositary and vice versa. Where the management company has a
supervisory body complementary to the board of directors (two-tier governance), only one third of the
members of the supervisory body of the management company may be at the same time members of the
supervisory body, member of the management body or an employee of the depositary and vice versa.
Existence of link or group link: In case a link or group-link exists between the management company or
the investment company and the depositary of a UCITS, the concerned entities need to ensure that they
have conflict of interest policies and procedures in place which:
• Identify all conflicts of interest from that link, and
• Take all reasonable steps to avoid those conflicts of interest
Existence of group link: In case a group-link exists between the management company or the investment
company and the depositary of a UCITS, the concerned entities need to comply with the following
requirements:
• One-tier governance entities should make sure that one third of the members of the board of directors
or two persons (whichever is lower) are independent

• Members of the above mentioned bodies are deemed independent as long as:
• They are neither members of the management body or the body in charge of the supervisory functions
nor employees of any of the other undertakings between which a group link exists
• They are free of any business, family, or other relationship with the management company or the
investment company, the depositary and any other undertaking within the group that gives rise to a
conflict of interest such as to impair their judgment
In the context of independence requirements, UCITS V further imposes specific requirements concerning
the appointment of the depositary.
In general, all management or investment companies should select and appoint the depositary following a
documented decision-making process based on objective and pre-defined criteria.
In case the management company or the investment company and the appointed depositary are linked
entities (including a group link), an assessment comparing the merits of appointing a linked depositary
with the merits of appointing an unrelated depositary is to be performed. This assessment must at
a minimum cover the costs, expertise, financial standing and the quality of services provided by all
depositaries assessed. A report on this assessment including a description of the extent to which the
appointment is meeting the pre-defined criteria and the extent to which it is made in the sole interest of
the UCITS and its investors must be prepared.
The management company or the investment company must demonstrate to the competent authority
of the UCITS home Member State that it is satisfied with the appointment of the depositary and that
the appointment is in the sole interest of the UCITS and its investors. The management company or the
investment company must make the report and documentary evidence referred to above available to the
competent authority of the UCITS home Member State.
The management company or the investment company must justify to investors of the UCITS, upon
request, the choice of the depositary.
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• Two-tier governance entities should make sure that one third of the members of the supervisory body
or two persons (whichever is lower) are independent
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9.5.2. Organization (internal procedures)
CSSF Circular 16/644 and the UCITS V delegated acts provide specific requirements concerning internal
procedures of the depositary and written procedures or contracts with external parties.
Internal written procedures must be established for accepting new depositary mandates and executing
the depositary function and must describe the type of UCITS (legal nature and investment strategies) that
the depositary may serve. The procedures must foresee controls during the acceptance process which
ensures that legal and operational risks are appropriately assessed.
The internal procedures need to clearly define the persons in-charge of the depositary function. The
depositary further needs to describe the human and technical resources put in place for the performance
of the duties and to describe in detail how the depositary function is exercised for the different types of
investment funds with due considerations of the respective investment policies and take into account
operational specificities of certain families of funds. Also, the procedures are required to address the due
diligence criteria applied by the depositary.
In addition to the internal procedures, the depositary must also establish written procedures with
the external persons who have not been appointed by the depositary itself, such as, for example, the
administration agent or transfer agent of a UCITS, or contracts with the external persons who have been
appointed by the depositary itself, such as, for example, a delegate of the depositary. The objective of
the written procedures that may be completed by operating memoranda or service level agreements is to
document the operational procedures between the depositary and the third parties.
The depositary acting on behalf of a UCITS, is not permitted to grant loans or act as a guarantor for third
parties. A depositary acting on behalf of a UCITS common fund cannot carry out uncovered sales of
transferable securities, money market instruments, or other financial instruments.
The depositary of a 2010 Law Part II common fund is not permitted to grant loans to purchasers and
unitholders of the common fund with a view to the acquisition or subscription of units.

9.6. Liability
The liability regime applicable to the depositary of UCITS, 2010 Law Part II UCIs, and full AIFM regime
AIFs has been largely aligned with the implementation of UCITS V.
The sole, yet significant, difference in the depositary’s liability between AIFMD and UCITS V concerns the
case of delegation (see Section 9.7.3.). UCITS V foresees, under no circumstances, a discharge of liability.
It further requires that the liability of the depositary shall not be excluded or limited by agreement.
CSSF Circular 16/644 does not address the liability of the depositary.

9.6.1. UCITS, 2010 Law Part II UCIs and full AIFM regime AIF
9.6.1.1. Loss of financial instruments held in custody
As a general rule, the depositary is liable to a UCITS, 2010 Law Part II UCI, or AIF or its investors for the
loss of financial instruments held in custody by the depositary itself or by a third party to whom custody
had been delegated (the sub-custodian198). In case of such loss, the depositary is required to return to
the UCITS, 2010 Law Part II UCI, or AIF (or the management company, investment company, or AIFM
acting on behalf of the UCITS, 2010 Law Part II UCI, or AIF) a financial instrument of identical type or the
corresponding amount, without undue delay.
A loss of a financial instrument held in custody is deemed to have taken place when, in relation to a
financial instrument held in custody by the depositary or by a third party to whom the custody of financial
instruments held in custody has been delegated, any of the following conditions is met:
• A stated right of ownership of the UCITS, 2010 Law Part II UCI, or AIF is demonstrated not to be valid
because it either ceased to exist or never existed
• The UCITS, 2010 Law Part II UCI, or AIF has been definitively deprived of its right of ownership over
the financial instrument
• The UCITS, 2010 Law Part II UCI, or AIF is definitively unable to directly or indirectly sell the financial
instrument
The ascertainment by the management company, investment company, or AIFM of the loss of a financial
instrument must follow a documented process readily available to the competent authorities. Once a loss
is ascertained, it must be notified immediately to investors in a durable medium.
198
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Liability in the case of delegation is covered in Section 9.7.3.

A financial instrument held in custody is not deemed to be lost where a UCITS, 2010 Law Part II UCI,
or AIF is definitively deprived of its right of ownership in respect of a particular instrument, but this
instrument is substituted by or converted into another financial instrument or instruments.
In the event of insolvency of the third party to whom the custody of financial instruments held in custody
has been delegated, the loss of a financial instrument held in custody must be established by the
management company, investment company, or AIFM as soon as one of the abovementioned conditions
are met with certainty. There is certainty as to whether any of the conditions is fulfilled at the latest at
the end of the insolvency proceedings. The management company, investment company, or AIFM and
the depositary must monitor closely the insolvency proceedings to determine whether all or some of the
financial instruments entrusted to the third party to whom the custody of financial instruments held in
custody has been delegated are effectively lost.
A loss of a financial instrument held in custody must be ascertained irrespective of whether the loss is the
result of fraud, negligence, or other intentional or non-intentional behavior.
However, the depositary is not liable if it can prove that the loss has arisen as a result of an external
event beyond its reasonable control, the consequences of which would have been unavoidable despite all
reasonable efforts to the contrary.
The notion of “external event beyond reasonable control” covers all events that are not related to the
depositary and its sub-custodians.
Therefore, events that occur within the “chain of custody” would not be deemed “external”,
irrespective of whether these events happened at the level of an affiliated sub-custodian or at the
level of a sub-custodian that does not belong to the same corporate group as the depositary.
Any natural disasters, acts of state, or government measures ( e.g., market closures) would be classified
as being “external events beyond reasonable control”.
Liability in the case of delegation is covered in Section 9.7.3.

9.6.1.2. Other losses
The depositary is also liable to the UCITS, 2010 Law Part II UCI, or AIF or its investors for all other losses
suffered by them as a result of negligent or intentional failure to properly perform its duties.

The depositary is liable in accordance with Luxembourg law to the management company and the share/
unitholders for any losses suffered by them as a result of its wrongful failure to perform its obligations or
its wrongful improper performance thereof (also in case of delegation of safekeeping tasks).
The liability to share/unitholders is invoked indirectly through the management company. Should the
management company fail to act despite a written notice to that effect from a share/unitholder within a
period of three months following receipt of such a notice, such share/unitholder may directly invoke the
liability of the depositary.
Those who have suffered damages should prove the depositary’s negligence in respect of its duty of
supervision and the link between cause and effect.
On the extent of the duty of supervision of the depositary, the depositary may be considered to have
performed its duty of supervision when it is satisfied from the outset and during the entire duration of the
contract that the third parties with whom the assets of the simplified AIFM registration regime AIF are on
deposit are reputable and competent and have sufficient financial resources.

9.7. Delegation
The UCI depositary is in principle authorized to delegate certain functions or certain tasks related to
its different functions in accordance with the defined rules. With regards to the core functions of the
depositary and as a general rule, the depositary is permitted to delegate safekeeping tasks to a third
party, but not the general duty of safekeeping or its oversight duties.
In practice, the depositary has to appoint and to entrust third parties to effectively execute certain tasks
of safekeeping of assets in custody after performing due diligence on the third party that typically covers,
inter alia, the good repute, effective prudential regulation and supervision, as well as expertise and
effective segregation of assets.
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9.6.2. Simplified AIFM registration regime AIF

9

AIFMD as well as UCITS V and CSSF Circular 16/644 define procedures and criteria that need to be
followed at the initial due diligence stage and that need to be re-performed on a regular basis, at least
annually. The rules summarized below regarding UCITS according to the Circular, UCITS V, and AIFMD
are largely aligned with respect to delegation of safekeeping tasks and due diligence activities to be
performed. The existing differences as well as the general delegation principles defined by the Circular
with respect to UCITS, e.g., concerning IT outsourcing or intra-group delegation, are highlighted below.
Another key topic in the context of the delegation of safekeeping that is further addressed in Sub-section
9.7.2 relates to the asset segregation requirements (see Sections 9.7.2.).

9.7.1. General delegation requirements for UCITS, 2010 Law
Part II UCIs and AIFs
The depositary is permitted to delegate safekeeping duties to a third party, but not its cash flow
monitoring and oversight duties.
The depositary may delegate safekeeping duties to a third party if it can demonstrate that:
• The tasks are delegated for a demonstrable, objective reason and not with the intention of avoiding the
AIFMD and UCITS V requirements
• It has exercised all due skill, care, and diligence in the selection, appointment, periodic review, and
ongoing monitoring of:
• The third party to whom it has delegated its tasks
• The arrangements of the third party in respect of the matters delegated
The depositary is required to implement and apply an appropriate, documented due diligence procedure
for the selection and on-going monitoring of the delegate. The due diligence must be reviewed regularly,
at least once a year, and made available upon request to competent authorities.
When selecting and appointing a third party to whom safekeeping functions are delegated, the depositary
must exercise all due skill, care, and diligence to ensure that entrusting financial instruments to this third
party provides an adequate standard of protection, including at least:
• Assessing the regulatory and legal framework, including country risk, custody risk, and the
enforceability of the third party’s contracts. The assessment must enable the depositary to determine
the potential implication of an insolvency of the third party, on the assets and rights of the UCITS,
2010 Law Part II UCI, and AIF. If a depositary becomes aware that the segregation of assets is not
sufficient to ensure protection from insolvency because of the law of the country where the third party
is located, it must immediately inform the management company, investment company, or AIFM (see
also Section 9.7.2.)
• Assessing whether the third party’s practice, procedures, and internal controls are adequate to ensure
that the financial instruments of the UCITS, 2010 Law Part II UCI, and AIF are subject to a high
standard of care and protection
• Assessing whether the third party’s financial strength and reputation are consistent with the tasks
delegated. That assessment must be based on information provided by the third party as well as other
available information
• Ensuring that the third party has the operational and technological capabilities to perform the
delegated custody tasks with a satisfactory degree of protection and security
The depositary must exercise all due skill, care, and diligence in the periodic review and on-going
monitoring to ensure that the third party continues to comply with the aforementioned criteria. To this
end the depositary must at least:
• Monitor the third party’s performance and its compliance with the depositary’s standards
• Ensure that the third party exercises a high standard of care, prudence, and diligence in the
performance of its custody tasks and in particular that it effectively segregates the financial
instruments in line with the requirements (see Section 9.7.2.)
• Review the custody risks associated with the decision to entrust the assets to the third party and
without undue delay notify the management company, investment company, or AIFM of any change
in those risks. That assessment must be based on information provided by the third party and other
available information. During market turmoil or when a risk has been identified, the frequency and the
scope of the review must be increased. If the depositary becomes aware that the segregation of assets
is no longer sufficient to ensure protection from insolvency because of the law of the country where
the third party is located, it must immediately inform the management company, investment company,
or AIFM.

326 | 9. Depositary

The depositary is required to ensure that, at all times during the performance of the tasks delegated to it,
the third party:
(1)

Has the structure and expertise that are adequate and proportionate to the nature and complexity
of the assets that have been entrusted to it

(2)

As far as the delegation of safekeeping of financial instruments is concerned, is subject to effective
prudential regulation, including minimum capital requirements, and supervision in the jurisdiction
concerned and to periodic external audit to ensure that the financial instruments are in its
possession

(3)

Segregates the assets of the depositary’s clients from its own assets and from the assets of the
depositary so that they can at any time be clearly identified as belonging to clients of the depositary
(see Section 9.7.2.)

(4)

Does not make use of the assets without prior consent of the AIF (or the AIFM acting on behalf of
the AIF) and prior notification of the depositary

(5)

Complies with the same general custody obligations and prohibitions applicable to the depositary

In case of delegation of safekeeping of financial instruments held in custody, the depositary remains
subject to requirements on records and segregated accounts, reconciliations, due care, and custody risks
(see Points (2) to (5) of Subsection 9.4.2.1.A1.).
In addition, the depositary is required to ensure that the third party delegate complies with these
requirements and, in addition, those on adequate organizational arrangements and right of ownership
(see Points (2) to (7) of Subsection 9.4.2.1.A1.).
The depositary is required to monitor compliance with the management company, investment company
and AIFM requirements in relation to conflicts of interest, as applicable.
The depositary is required to devise contingency plans for each market it appoints a third party to
perform safekeeping duties. Such a contingency plan must include the identification of an alternative
provider, if any.
The depositary is required to take measures, including termination of the contract, that are in the best
interest of the UCI and its investors where the delegate no longer complies with the requirements.
A third party delegate may in turn sub-delegate these tasks, provided that the same conditions are met.

An area of intense debate has been the question of the extent to which CSDs are subject to the
AIFMD and UCITS V delegation requirements. On 20 July 2017 ESMA published an opinion to the
EU Parliament, the Council and Commission (the EU institutions) proposing clarifications of the
legislative provisions under the AIFMD and UCITS Directive regarding, inter alia, the application of
depositary delegation rules to CSDs.
ESMA undertook a detailed review of both directives including feedback from the industry and
taking into account the CSDR regulatory framework. Based on its review, ESMA recommends certain
changes to the AIFMD and UCITS frameworks by introducing a distinction between issuer CSDs (CSD
providing the core service of “initial recording of securities in a book-entry system (‘notary service’)”
or central maintenance services) and investor CSDs (CSD that either is a participant in the securities
settlement system operated by another CSD or that uses a third party or an intermediary that is a
participant in the securities settlement system operated by another CSD in relation to a securities
issue).
ESMA suggests that issuer CSDs would not be subject to any depositary delegation rules of the
AIFMD and UCITS V because the use of such issuer CSDs is mandatory for the holding of securities
in certain jurisdictions. Alternatively, investor CSDs, would be subject to the delegation provisions. In
presenting its recommendations, ESMA makes reference to the detailed CSDR regulatory framework
applicable to CSDs which meets some of the delegation requirements. For that purpose, ESMA
has elaborated an overview which compares the AIFMD/UCITS and CSDR frameworks on asset
segregation and depositary delegation requirements and highlights where the CSDR framework and
the AIFMD/UCITS provisions present similarities (Annex IV to the ESMA Opinion).
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Management companies, investment companies and AIFM are required to make available to investors,
before they invest in the UCI, information on any safekeeping function delegated by the depositary, the
identification of the delegate, and any conflicts of interest that may arise from such delegation, as well as
any material changes thereto (see Section 10.3.4.).
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9.7.1.1 Delegation considerations specific to AIFs
In case of delegation and where the law of a third country requires that certain financial instruments
are held in custody by a local entity and no local entity satisfies the delegation requirements of effective
prudential regulation, including minimum capital requirements and supervision in the jurisdiction
concerned and to periodic external audit, certain exemptions may apply under strict conditions.
In light of the nature of certain AIF and in particular the use of prime brokers and collateral safekeeping
agents, the following should be noted:
The CSSF’s FAQ on AIFM, most recently updated in August 2018) clarifies that with respect to those
financial instruments sub-custodied by the depositary with a third party ( e.g., prime broker or
collateral safekeeping agent), the depositary can rely on the books of the third party in order to meet
its obligations in terms of records and segregated accounts, provided that the depositary has daily
access to the records and segregated accounts maintained by the third party and that the depositary
has performed due diligence on the third party ensuring that the records and segregated accounts of
the third party are maintained in accordance with the provisions of the AIFMD.

9.7.1.2. Delegation considerations specific to UCITS and 2010 Law Part II UCIs
marketed to retail investors
With respect to delegation, there is a particular point to be noted in the recitals of UCITS V that diverges
significantly from AIFMD. While AIFMD states that entrusting the custody of assets to the operator of
a securities settlement system as designated for the purposes of Directive 98/26/EC of the European
Parliament and of the Council of 19 May 1998 should not be considered to be a delegation of custody
functions, UCITS V provides a different view regarding the use of Central Securities Depositaries (CSD); If
the UCITS or 2010 Law Part II UCI entrusts the custody of securities to a CSD, this should be considered a
delegation of custody function unless the CSD operates a securities settlement system and provides initial
recording in a book-entry system through initial crediting or is maintaining securities accounts at the top
tier level for the securities concerned.
CSSF Circular 16/644 provides additional general rules for UCITS with respect to delegation and the
outsourcing of functions, which include, inter alia, the following:
• It is the responsibility of UCITS depositaries to ensure that appropriate risk management policies and
procedures are in place addressing the identification and management of risks linked to the delegation
and outsourcing of functions
• Every delegation and outsourcing relationship by the depositary shall be recorded in contractual
documentation between the depositary and the delegate or outsourcing agent
•

With respect to the delegation of safekeeping functions, the Circular makes reference to the
respective articles of the Law of 2010 and the UCITS V Delegated Regulation defining the applicable
rules of such delegations. The Circular makes reference to the requirement that all delegates of a
depositary are required to be included in a list which is to be submitted to the CSSF on an annual basis

•

Each outsourcing with external parties is subject to the requirements outlined in CSSF Circular
12/552, as amended

• Also, each outsourcing of an essential or important function of a depositary is subject to prior approval
by the CSSF. A notification explaining the outsourcing rationale with specific reference to the 2010
Law, the UCITS V Delegated Regulation and CSSF Circular 12/552 as amended may be sufficient,
where the outsourcing is contracted either with a Luxembourg credit institution or with specific PSFs

9.7.2 General segregation obligation for – UCITS, 2010 Law
Part II UCIs and AIFs
9.7.2.1. General requirements
The segregation requirements of UCITS, 2010 Law Part II UCIs and AIFs are largely aligned. Some
differences exists, especially considering Circular 16/644. The common segregation requirements are
described in this section; specific considerations are described in the subsequent sections.
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Where safekeeping functions have been delegated wholly or partly to a third party, the depositary must
ensure that the third party acts in accordance with the segregation obligations by verifying that the third
party:
• Keeps such records and accounts necessary to enable it at any time and without delay to distinguish
the assets of the depositary’s UCITS, 2010 Law Part II UCI or AIF clients from its own assets, assets
of its other clients, assets held by the depositary for its own account, and assets held for clients of the
depositary that are not AIF
• Maintains records and accounts in a manner that ensures their accuracy and in particular their
correspondence to the assets safekept for the depositary’s clients
• Conducts, on a regular basis, reconciliations between its internal accounts and records and those of
the third party to whom it has delegated safekeeping functions
• Introduces adequate organizational arrangements to minimize the risk of loss or diminution of financial
instruments or of rights in connection with those financial instruments as a result of misuse of the
financial instruments, fraud, poor administration, inadequate record-keeping, or negligence
• Where the third party is a central bank, an authorized EU credit institution, or a bank authorized in
a third country that is subject to effective prudential regulation and supervision that has the same
effect as European Union law and is effectively enforced, the depositary must take the necessary
steps to ensure that the UCITS, 2010 Law Part II UCI’s or AIF’s cash is held in an account or accounts
in accordance with the cash flow monitoring requirements applicable to the depositary (see Section
9.4.4.)
Where a depositary has delegated its custody functions to a third party in accordance with the delegation
requirements, the monitoring of the third party’s compliance with its segregation obligations must ensure
that the financial instruments belonging to its clients are protected from any insolvency of that third
party. If, according to the applicable law, including in particular the law relating to property or insolvency,
the requirements laid down in the previous paragraph are not sufficient to achieve that objective, the
depositary is required to assess what additional arrangements are needed to minimize the risk of loss and
maintain an adequate standard of protection.
The same requirements apply when the third party delegate sub-delegates its safekeeping tasks.

9.7.2.2. Segregation considerations specific to UCITS and 2010 Law Part II
UCIs marketed to retail investors

Considering the ongoing discussions and consultation at EU level concerning asset segregation, CSSF
Circular 16/644 currently remains the main reference in this regard. The Circular specifies that the
depositary must ensure that accounts opened at the level of its delegates segregate the assets of the
depositary’s clients, which are managed collectively, from its own assets and from the depositary’s other
assets (depositary’s other clients, which are not managed collectively). In other words, the Circular allows
depositaries to hold the assets of its UCI clients together in one account at the level of its delegate (subcustodians).
All custody delegates need to confirm the application of segregation principles and requirements to the
depositary on an annual basis.

9.7.2.3. Recent developments related to segregation considerations
On 20 July 2017 ESMA published an opinion to the EU Parliament, the Council and Commission (the EU
institutions) suggesting, inter alia, clarifications of the legislative provisions under the AIFMD and UCITS
Directive regarding asset segregation and application of depositary delegation rules to CSDs. The opinion
represents the preliminary conclusion of a lengthy debate on asset segregation which was at the heart
of ESMA’s first Consultation Paper dated 1 December 2014 on Guidelines on asset segregation under
AIFMD. This first consultation was followed by a call for evidence on 15 July 2016 covering both AIFMD
and UCITS V and reviewing the feedback received from the first consultation. The latter call for evidence
also addressed specific questions linked to CSDs.
In its opinion, ESMA addresses positions related to the following:
• Alignment of the insolvency-related provisions under the UCITS Directive and AIFMD
• Asset segregation requirements at the level of the depositary (first level)
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The topic of asset segregation is still under discussion as different interpretation and models are applied
in different jurisdictions and by different players. One key question relates to the account structure to be
applied at the level of delegates and sub-delegates. Important developments in this regard relate to the
publication on 20 July 2017 of an ESMA opinion on asset segregation and on 29 May 2018 of two draft
amendments to the Delegated Regulations No 231/2013 and 2016/648 addressing, inter alia, asset
segregation (see Section 9.7.2.3).

9

• Asset segregation requirements at the level of delegates (second level)
• Asset segregation requirements at the third and further levels (sub-delegation)
• Application of delegation rules to CSDs
A summary of ESMA’s position with respect to the asset segregation rules at the level of delegates is
outlined below.
Asset segregation at the level of delegates
A key point of ESMA’s previous consultation papers and its current opinion related to the extent to which
segregation of assets by means of separate accounts at the level of delegates (sub-custodians) and
beyond represent effective means of investor protection, and accordingly, how such accounts should be
structured. Different wordings between the AIFMD and UCITS V have instilled doubts in the industry over
how such segregation should be implemented at the level of delegates and sub-delegates.
In its opinion dated 20 July 2017, ESMA concludes that for the purpose of asset segregation, depositaries
need to ensure that without prejudice to any additional EU or national segregation rule and to the extent
applicable, delegates open at least three accounts per depositary: one account for the delegate’s own
assets, one account for the own assets of each delegating depositary and one account for the assets of
the depositary’s clients, which may include UCITS, AIFs and other clients. Additional accounts will need
to be opened for each direct client of the delegate. Accordingly, ESMA does not consider the opening of
separate accounts for each asset class (UCITS, AIF, other clients) to be a mandatory requirement of the
AIFMD and UCITS V.
As a result, the use of omnibus accounts by depositaries at the level of their delegates is allowed as
long as they do not include any own assets of the depositary and of the delegate. In addition, the use of
omnibus accounts is subject to:
1) Ensuring that assets are not available for distribution to creditors of the failed entity
2) Accurate accounting and reconciliation systems are in place allowing the depositary to verify the
existence of UCITS and/or AIF and clients assets in the accounts of the delegate
3) Reconciliation measures under (2) being conducted as often as necessary and depending on the
nature, scope and volume of transactions
4) Processes ensuring that reuse of securities is only allowed if provided for in the relevant contracts and
permitted by relevant legislation
5) A written contract being concluded between the depositary and the delegate, and
6) The contract between the depositary and the delegate providing for sufficient information, access and
inspection rights at the level of the delegate and sub-delegate
Following the publication of ESMA’s opinion, the EU Commission published on 29 May 2018 two
draft amendments to the Delegated Regulations No 231/2013 and 2016/648, addressing, inter
alia, segregation requirements for custodial assets held in custody by a depositary or its safekeeping
delegates. In these recent drafts, the Commission acknowledges that further clarifications are needed
on the requirements laid down in Article 21 (11) (d) (iii) of Directive 2011.61/EU and Article 22a (3) (c)
of Directive 2009/65/EC in order to ensure protection of assets which are safe-kept by depositaries or
custodians for their clients. Within that spirit, the Commission proposes a number of new requirements
with the objective to foster asset protection. Some of these requirements go beyond what was proposed
by ESMA and what is considered current practice among depositaries which may have important future
implications.
On the question of asset segregation, both draft Delegated Regulations closely follow the view proposed
by ESMA’s opinion that the omnibus accounts opened by the delegate for one depositary may include all
the depositary’s client assets, including assets related to UCITS and AIFs.

9.7.3. Liability in the case of delegation
The UCITS V and AIFMD liability regime are aligned, with one important exception outlined in Sub-section
9.7.3.1, and share the following key elements:
• The depositary is liable to the UCITS, 2010 Law Part II UCI, and AIF and to the investors of the UCITS,
2010 Law Part II UCI, and AIF for the loss by the depositary or a third party to whom the custody of
financial instruments held in custody has been delegated
• In case of loss of a financial instrument held in custody, the depositary must return a financial
instrument of identical type or the corresponding amount without undue delay
• The depositary is not liable if it can prove that the loss of the financial instrument is a result of an
external event beyond its reasonable control (e.g., natural disaster, state act)
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• The depositary is also liable to the UCITS, 2010 Law Part II UCI, and AIF and to the investors of
the UCITS, 2010 Law Part II UCI, and AIF for all other losses suffered by them as a result of the
depositary’s negligent or intentional failure to properly fulfill its obligations pursuant to the UCITS V
Directive and AIFMD
• The liability of the depositary is not affected by any delegation
• The share/unitholder in the UCITS, 2010 Law Part II UCI, and AIF may invoke the liability of the
depositary directly, or indirectly though the management company, as applicable, provided that this
does not lead to a duplication of redress or to unequal treatment of share/unitholders

9.7.3.1 Liability in the case of delegation – considerations specific to AIF
Unlike for UCITS, the liability for loss of financial instruments of an AIF held in custody can be transferred
from the depositary to the third party if the delegation complies with the delegation requirements and the
following conditions are met:
• There is a written contract between the depositary and the AIF (or the AIFM acting on behalf of the
AIF) that establishes the objective reason to contract such a discharge of liability
The objective reasons to contract a discharge of liability must be:
• Limited to precise and concrete circumstances characterizing a given activity
• Consistent with the depositary’s policies and decisions
The objective reasons must be established each time the depositary intends to discharge itself of
liability. The depositary is considered to have objective reasons for contracting the discharge of its
liability when the depositary can demonstrate that it had no other option but to delegate its custody
duties to a third party. This is the case where:
• The law of a third country requires that certain financial instruments be held in custody by a local
entity and local entities exist that satisfy the delegation requirements
• The AIFM insists on maintaining an investment in a particular jurisdiction despite warnings by the
depositary as to the increased risk this presents
The CSSF’s FAQ on AIFM, most recently updated in August 2018, clarifies that the definition
of objective reasons for discharge of liability is a matter of professional judgment, based on the
aforementioned criteria, and the facts of the specific case in question. The objective reasons
could, for example, be related to:
• The investment policy and strategy of the AIF

• The sub-custody network used for safekeeping of the financial instruments
• There is a written contract between the depositary and the third party that explicitly provides for the
transfer of liability from the depositary to the third party and makes it possible for the AIF, the AIFM,
or the depositary acting on their behalf to make a claim against the third party in respect of the loss of
financial instruments
• The arrangement is disclosed to investors before they invest (see Sections 10.3.4. and 10.4.2.5.)
Further, where the delegation requirements with regard to financial instruments held in custody cannot
be met in a certain country (Point (2) of the sixth paragraph of Section 9.7.1.) because there are no
such entities, the depositary can discharge itself of its liability provided that the following conditions are
fulfilled:
• The constitutional document expressly allows for such discharge
• The investors in the AIF have been duly informed, prior to their investment, of the discharge and the
reasons justifying the discharge
• The AIF (or AIFM acting on behalf of the AIF) instructed the depositary to delegate the custody of such
financial instruments
• There is a written contract between the depositary and AIF (or the AIFM acting on behalf the AIF) that
expressly allows such a discharge
• There is a written contract between the depositary and the third party that explicitly transfers the
liability of the depositary to that local entity and makes it possible for the AIF, the AIFM acting on
behalf of the AIF, or the depositary acting on their behalf to make a claim against that local entity in
respect of the loss of financial instruments
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• The types of counterparties used by the AIFM on behalf of the AIF
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9.8. Prime broker
A prime broker is an entity subject to prudential regulation and ongoing supervision that:
• Offers to professional investors one or more services primarily to finance or execute transactions in
financial instruments as counterparty
• May also provide other services such as clearing and settlement of trades, custodial services, securities
lending, customized technology, and operational support facilities199
The selection and appointment of the prime broker is generally the responsibility of:
• The Board of Directors of the UCI, in the case of an investment company
• The management company or AIFM, in the case of a common fund
For full AIFM regime AIF, where a prime broker is appointed, the depositary, if separate from the prime
broker, must be informed of the contract with the prime broker. The appointment of the prime broker
is covered in Section 6.4.17. The prime broker is required to report information to the depositary on
a daily basis (see Section 9.8.1.). If the depositary entrusts the safekeeping of the assets of the AIF to
the prime broker, the prime broker must be appointed by the depositary as a sub-custodian, and all the
requirements applicable to delegation of safekeeping must be met (see Section 9.8.2.). A prime broker
may also act as depositary, if certain conditions are met (see Section 9.8.3.).
The models possible where an AIF provides its assets as collateral to a collateral taker are outlined in
Subsection 9.4.2.1.A.
The contract with the prime broker must cover the terms under which the prime broker may transfer and
reuse AIF assets (see Section 6.4.17.).
Information that must be disclosed to investors before they invest in AIF is the following:
• The identity of one or more prime broker(s)
• A description of any material arrangements of the AIF with the prime broker(s)
• The way conflicts of interest thereto are handled
• The provisions in the contract with the depositary on the possibility of a transfer of assets
• The provisions in the contract with the depositary on the possibility of reuse of assets
• Information about any transfer of liability to the prime broker

9.8.1. Reporting obligations
Where a prime broker has been appointed, the AIFM is required to ensure that from the date of that
appointment, an agreement is in place pursuant to which the prime broker is required to make available
to the depositary a statement in a durable medium that contains the following information at the close of
each business day:
• The total value of assets held by the prime broker for the AIF, where safekeeping functions are
delegated (see also Section 9.8.2.), and the value of each of the following:
• Cash loans made to the AIF and accrued interest
• Securities to be redelivered by the AIF under open short positions entered into on behalf of the AIF
• Current settlement amounts to be paid by the AIF under any futures contracts
• Short sale cash proceeds held by the prime broker in respect of short positions entered into on
behalf of the AIF
• Cash margins held by the prime broker in respect of open futures contracts entered into on behalf
of the AIF. This obligation is in addition to the cash flow monitoring obligations
• Mark-to-market close-out exposures of any OTC transaction entered into on behalf of the AIF
• Total secured obligations of the AIF against the prime broker
• All other assets relating to the AIF
• The value of other assets held as collateral by the prime broker in respect of secured transactions
entered into under a prime brokerage agreement
• The value of the assets where the prime broker has exercised a right of use in respect of the AIF’s
assets
• A list of all the institutions at which the prime broker holds or may hold cash of the AIF in an account
opened in the name of the AIF or in the name of the AIFM acting on behalf of the AIF

199
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The statement must be made available to the depositary of the AIF no later than the close of the next
business day to which it relates.
The prime broker is also required to make available to the depositary details of any other matters
necessary to ensure that the depositary of the AIF has up-to-date and accurate information about the
value of assets the safekeeping of which has been delegated.

9.8.2. Delegation to prime brokers
Delegation of custody tasks by the depositary to a prime broker is permitted provided the delegation
conditions are met (see Section 9.7.).

9.8.3. Prime broker acting as depositary
A prime broker can also act as a depositary only if:
• It has functionally and hierarchically separated the performance of its depositary functions from its
tasks as a prime broker
• The requirements on delegation of custody tasks by the depositary to a third party are met (see
Section 9.7.)
• The potential conflicts of interest are properly identified, managed, monitored, and disclosed to the
investors of the AIF (see also Section 10.3.4. for more information on AIF disclosure requirements)

9.9. Other reporting and disclosure obligations
In addition to the aforementioned disclosure requirements, UCITS V and AIFMD define some general
requirements with regards to disclosure to investors. Both UCITS V and AIFMD require, in addition to
the identity of the depositary, a description in the prospectus of any safe-keeping function delegated by
the depositary, the identification of the delegate, and any conflicts of interest that may arise from such
delegations.

The CSSF has clarified in its Press Release 16/10 that the requirement to include a list of the
delegates and sub-delegates of the depositary in the prospectus can be fulfilled by including a
reference to a website where the list is available to investors.
CSSF Circular 16/644 requires new depositaries to provide comprehensive information. The information
needs to be kept up-to-date and to be delivered to the CSSF on an annual basis at the latest six months
after the closure of the financial accounts of the depositary. This information includes, inter alia, the
following elements (additional elements can be required upon request of the CSSF):
• Name and title of the person(s) in charge of the depositary bank business
• Organization chart, especially of the departments that intervene and work on the various functions of
a depositary bank
• Number of employees of the depositary bank business
• CV detailing background and experience of the person(s) in charge
• Detailed description of the technical resources, for example, IT infrastructure and systems
• List of the sub-custodians or information on the website on which such an up-to-date list is available
• List of the delegates assisting the depositary, including a description of the links with each delegate
and the mode of operation with them
• Description of the links with the transfer agent and the fund administrator, including the elements
assuring the segregation of the duties, if they belong to the same legal entity
• The contract of designation of the depositary accompanied by a matrix indicating where the different
elements of the Delegated Regulation are covered
• List of operational procedures indicating the date of their latest update
• Description of the type of UCITS the depositary wishes to include in its service portfolio
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UCITS V goes even further and requires a disclosure of sub-delegates and potential conflicts of interest
arising from the sub-delegation. UCITS V states further that up-to-date information regarding the above
disclosures needs to be made available to investors on request.
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10.1. Introduction
This Chapter covers:
• The content of the initial disclosures to investors to be included in the:
• Prospectus (for 2010 Law UCIs)
• Key Investor Information (KII) document applicable:
• For UCITS until 31 December 2019
• For AIFs, where the KII was made available before 31 December 2017
• Key Information Document for Packaged Retail and Insurance based Investment Products
(PRIIP KID) applicable:
• For AIFs, which cannot use the UCITS derogation of the CSSF (Key Investor Information
document prepared by the end of 2017) and are marketed to retail investors (may also include
informed investors)
• F
 or UCITS from 1 January 2020 (will replace UCITS KII)
• Initial disclosures to investors in AIF, as required by the AIFM Law
• Offering documents (for SIFs, RAIFs, EuVECAs, EuSEFs and ELTIFs)
• Periodic investor disclosures and updates
• Financial reporting: the annual, semi-annual, quarterly and interim reporting requirements and audit
requirements
• General meetings
• Submission of periodic reports to the Trade and Companies Register
• Information to be sent to the authorities responsible for the collection of such information, including
monthly, quarterly, semi-annual and annual financial information as well as financial reports and
prospectuses or offering documents
AIFM reporting to the CSSF is covered in Section 6.4.21.
Marketing of UCIs to investors is covered in Chapter 12.
Additional reporting requirements for UCIs admitted to trading on a securities market of the Luxembourg
Stock Exchange (LuxSE) are set out in Section 13.4.2.
In this Chapter, the term “AIF” is used to refer to both AIF managed by authorized AIFM and internally
managed AIF that are subject to the AIFM Law (“Full AIFM regime AIF”).

10.1.1. Investor information for 2010 Law UCIs
A 2010 Law investment company, or a management company for each of the 2010 Law common funds
that it manages, is required to publish:
• A prospectus
The prospectus must include the information necessary for investors to be able to make an
informed judgment of the investment proposed to them, and, in particular, of the associated risk.
The essential elements of the prospectus must be kept up-to-date.
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The term “management company” is used to refer to both management companies and AIFM where
the AIFM fulfils management company activities.

10

The prospectus must meet UCI-specific requirements covered in Section 10.3.1.. If a closedended UCI applies for admission to a securities market, the prospectus will, in addition, be
required to meet the Prospectus Directive requirements (see also Chapter 13).

• KIIs, for UCITS
The KII is designed to provide investors with information on the essential characteristics of the
UCITS, so that investors are reasonably able to understand, before they invest, the nature and the
risks of the investment product that is being offered to them. The essential elements of the KII
must be kept up-to-date.
• An annual report for each financial year:
• For UCITS: within four months of the end of the period to which it relates
• For 2010 Law Part II UCIs: within six months of the end of the period to which it relates or four
months when the UCI is admitted to trading on a regulated market (see Section 13.4.1.)
• A semi-annual report covering the first six months of the financial year:
• For UCITS: within two months of the end of the period to which it relates
• For 2010 Law Part II UCIs: within three months of the end of the period to which it relates
• Subscription and redemption price (see Sections 8.6. and 8.7.)
The prospectus and the latest published annual and semi-annual reports must be provided to investors on
request and free of charge. For UCITS, the KII must be provided to investors free of charge; in general, the
KII must be provided to investors before they invest (see Section 12.2.). The prospectus and, for UCITS,
KII may be provided to investors in a durable medium or by means of a website. A paper copy of the
prospectus, the latest published annual and semi-annual reports, and, for UCITS, the KII must be delivered
to the investors on request and free of charge.
For UCITS, an up-to-date version of the KII must be made available on the website of the investment
company or management company.
The annual and semi-annual reports must be available to investors in the manner specified in the
prospectus and, for UCITS, in the KII.
All marketing communications to investors (e.g., factsheets) must meet certain requirements. The
marketing of UCITS, including provision of fund information to investors, is covered in Chapter 12.
Updates to existing UCIs may entail amendments to the prospectus and, for UCITS, the KII; the procedure
to be followed is outlined in Section 3.4..
The management company, AIFM or investment company that has not appointed a management
company is also required to disclose information on the exercise of voting rights and may be required to
disclose information in relation to conflicts of interest.

10.1.2. Investor information for SIFs
A SIF investment company and a management company for each of the SIF common funds that it
manages must establish:
• An offering document
The offering document must include the information necessary for investors to be able to make an
informed judgment of the investment proposed to them and, in particular, of the associated risks.
• An annual report for each financial year, which must be available to investors within six months of the
end of the period to which it relates or four months when the SIF is admitted to trading on a regulated
market (see Section 13.4.1.)
The offering document and the latest annual report must be provided to investors on request,
free of charge.
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10.1.3. Investor information for RAIFs
A RAIF, and the management company for each of the RAIF common funds it manages, must establish:
• An offering document
• An annual report for each financial year, which must be available to investors within six months of
the end of the period to which it relates or four months when the RAIF is admitted to trading on a
regulated market (see Section 13.4.1.)
If a prospectus has been prepared to meet the requirements of the Law of 10 July 2005, as amended,
which transposes the Prospectus Directive200, there is no obligation to establish an offering document.

10.1.4. Investor information for full AIFM regime AIF
Full AIFM regime AIF are required to meet AIFM investor information requirements on:
• Information that must be provided to investors before they invest. This information must be disclosed
in the prospectus or the offering document or as supplementary information
• Periodic and regular disclosures to investors, for example on leverage and liquidity
• Annual report

10.1.5. Investor information for ELTIFs
ELTIFs are required to publish:
• A prospectus containing all information required to be disclosed by closed-ended UCIs in accordance
with the Prospectus Directive201 and Commission Regulation No 809/2004
• Periodical reports
• An annual report

Most UCIs prepare their financial statements under Luxembourg generally accepted accounting principles
(LuxGAAP). The Law of 10 December 2010 on the introduction of international financial reporting
standards for companies, however, introduced the possibility for commercial companies to prepare and
present their annual and consolidated accounts under International Financial Reporting Standards (IFRS)
as adopted by the European Union. As such, UCIs created as investment companies may prepare their
financial statements under IFRS as long as this is disclosed in the prospectus or offering document.
UCIs created as common funds should seek pre-approval, on a case-by-case basis, from the CSSF, to
prepare their financial statements under IFRS. Approval should be sought from the CSSF, for UCIs under
its supervision, or the Minister of Justice, for RAIFs, for the use of other generally accepted accounting
principles (GAAP). In any case, the accounting principles to be applied should be disclosed in the
prospectus or similar offering document of the UCI.

10.2. Constitutional documents
10.2.1. Management regulations of a common fund
The management company is required to draw up the management regulations for a common fund. The
provisions of the management regulations are deemed to be accepted by unitholders who acquire units of
the common fund.
The management regulations of a common fund are subject to Luxembourg Law and must contain
provisions at least on the following:
• The name and duration of the common fund, the name of the management company and of the
depositary
• The investment policy, elaborated in line with the specific objectives and criteria of the UCI
• The distribution policy
• The remuneration and expenses that the management company is entitled to charge to the common
fund and the method of calculation of that remuneration
200

Directive 2003/71/EC, as amended by Directive 2010/73/EU.

201

Idem.
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• The provisions as to publications
• The date of the closing of the accounts of the common fund
• Subscriptions and redemptions:
• The procedure for the issue of units
• In the case of a 2010 Law common fund, the procedure for the repurchase of units and the
conditions under which repurchases are carried out and may be suspended
• In the case of a SIF or RAIF common fund, the procedure for the redemption of units, where
relevant
• The procedures for amendment of the management regulations
• The cases where, without prejudice to legal grounds, the common fund shall be dissolved
• In the case of a RAIF common fund, the rules applicable to the valuation and the calculation of the net
asset value per unit
Where applicable, the management regulations of a common fund must expressly provide that the
common fund may be comprised of multiple compartments, each compartment corresponding to a
distinct part of the assets and liabilities of the common fund, and the applicable operational rules (see
Section 2.3.2.).
The management regulations must be lodged with the trade and companies register and their publication
in the Recueil électronique des sociétés et associations will be made by way of a notice advising of the
deposit of the document.
All publications regarding Luxembourg companies and associations appear in electronic format (.pdf)
in the electronic gazette RESA (Recueil Electronique des Sociétés et Associations) hosted on the RCS
website.

10.2.2. Articles of incorporation of an investment company
The articles of incorporation of an investment company, and any amendment to them, must be recorded
in a special notarial deed drawn up in French, German or English. Where the notarial deed is drawn up in
English, translation into one of the official languages is not required. The articles of incorporation of an
investment company generally contain provisions on the following:
• The name, registered office, duration, and object/purpose of the investment company
• The share capital and characteristics of shares
• The governing body and management of the investment company and its administration
• Expenses to be borne by the investment company
• The financial year
• General meetings of the investment company
• The distribution policy
• Valuation policy for the underlying assets
• Subscriptions and redemptions: the issue and repurchase of shares including, inter alia, time limits for
issue and repurchase payments, the frequency of calculation of the issue and repurchase price, and
the conditions under which the issues and repurchases are carried out and the conditions under which
the issues and repurchases may be suspended
• The procedure to amend the articles of incorporation
• In case of a multiple compartment investment company, the possibility to liquidate or merge
compartments
• The cases where, without prejudice to legal grounds, the investment company shall be liquidated
Where applicable, the articles of incorporation of an investment company must expressly provide that the
investment company may be comprised of multiple compartments, each compartment corresponding to
a distinct part of the assets and liabilities of the investment company, and the applicable operational rules
(see Section 2.3.2.).
Where other deeds recorded in notarial form are drawn up in English, such as notarial deeds drawing-up
reports of shareholders’ meetings of an investment company or recording a merger project regarding an
investment company, translation into one of the official languages is not required.
The rules or instruments of incorporation of an ELTIF should specifically disclose :
• A specific date for the end of the life of the ELTIF and may provide for the right to extend temporarily
the life of the ELTIF and the conditions for exercising such a right
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• The procedures for the redemption of shares or units and the disposal of assets, and state clearly
that redemptions to investors will commence on the day following the date of the end of the life of
the ELTIF. Should the ELTIF provide the possibility to redeem before the end of its life, the rules or
instruments of incorporation must state this fact along with the conditions required to be met for such
redemptions to be possible, being:
• Redemptions are not granted before the date the ELTIF invests at least 70% of its capital in eligible
investment assets
• The manager is able to demonstrate that an appropriate liquidity management system and effective
procedures for monitoring the liquidity risk of the ELTIF are in place
• The manager sets out a defined redemption policy which clearly indicates when investors may
request redemptions
• The redemption policy ensures that the overall amount of redemptions within any given period is
limited to a percentage of UCITS’ eligible assets invested in
• The redemption policy ensures that investors are treated fairly and redemptions are granted on a
pro rata basis if the total amounts of redemption requests exceed the limit in the previous bullet
point
• The distribution policy the ELTIF will apply during its life
The rules or instruments of incorporation of an ELTIF marketed to retail investors should provide that all
investors benefit from equal treatment and no preferential treatment or economic benefits are granted to
individual, or groups of, investors.

10.3. Initial disclosures to investors
10.3.1. Prospectus of 2010 Law UCIs
The principal contents of the prospectus are set out in Schedule A of Annex I to the 2010 Law, as
supplemented by the Law of 10 May 2016, and in Chapter L of Circular 91/75. The prospectus, and any
amendments thereto, must be approved by the CSSF before the prospectus is used (see Chapter 3). The
essential elements of the prospectus must be kept up-to-date.
Commission Regulation (EU) No 583/2010 outlines the conditions applying when providing a prospectus
to investors in a “durable medium” other than paper or by means of a website.

The information required may be summarized as follows:

A. Information concerning the UCI and its management company, if applicable
Common
fund

Investment
company

Management
company

X

X

X

Legal form

X

X

Registered and head office (if different)

X

X

X

X

Name

Date of establishment/incorporation

X

Other UCIs managed by management company

X

For umbrella funds, the name of the compartments

X

X

Place where constitutional document may be obtained
(see Section 10.2.)

X

X

Brief description of tax system including details of whether
deductions from the income and capital gains paid by the
shareholders or unitholders are made at source

X

X

Accounting and distribution dates

X

X

202

202

Unlaunched compartments and compartments awaiting reactivation for more than 18 months must be removed from the
prospectus (see Section 3.11.).
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necessary for investors to be able to make an informed judgment of the investment proposed to them,
and, in particular of the risks attached thereto.
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Common
fund

Investment
company

X

X

Name of auditor

Management
company

Names and positions of management and their outside
activities

X

X

Capital

X

X

Details of types and characteristics of shares or units (for
each compartment, if applicable)

X

X

Stock exchanges on which shares or units are listed (for
each compartment, if applicable)

X

X

Procedures and conditions for issuing shares or units (for
each compartment, if applicable)

X

X

Procedures and conditions for repurchasing and switching
of shares or units (for each compartment, if applicable)

X

X

Circumstances for suspending subscriptions and
redemptions

X

X

Rules for determining and applying income

X

X

Description of the investment objectives (for each
compartment, if applicable), including its financial
objectives (e.g., capital growth or income), investment
policy (e.g., specialization in geographical or industrial
sectors), any limitations on that investment policy, and an
indication of any techniques and instruments or borrowing
powers that may be used in the management of the UCI,
or each compartment of a multiple compartment UCI203

X

X

Description of the risks (for each compartment, if
applicable)205

X

X

Rules for valuing assets

X

X

Frequency of the NAV calculation (for each compartment,
if applicable)204

X

X

Determination of subscription and redemption price
(method and frequency of calculation, charges, places,
and frequency of publication) (for each compartment, if
applicable)

X

X

Information on remuneration paid by the UCI to the
management company, depositary or third parties (for
each compartment, if applicable)206

X

X

B. Information concerning the depositary
The Law of 10 May 2016 implementing UCITS V slightly enhanced the information to be provided on
the depositary:
• Identity of the depositary of the UCI, the description of its duties and the conflicts of interests that
might arise
• A description of any safekeeping functions delegated by the depositary, the list of the delegates and
sub-delegates and the conflicts of interests that might arise from such delegation
• A declaration indicating that updated information on the above sections will be made available to
investors upon request

C. Information concerning investment advisers (for each compartment, if applicable)
• Name
• Material provisions of the contract, excluding remuneration
• Other significant activities

D. Investor redemption arrangements and investor information
Information concerning arrangements for making payments to shareholders or unitholders and
repurchasing shares or units and making available information on the UCI; such information is to be
given in Luxembourg and other countries where the prospectus is to be circulated.
203

See Subsection N.

204

Required in practice.

205

Idem.

206

Where a “substantial proportion” of net assets of a UCITS is invested in other UCIs that are linked to the investing UCITS, the
prospectus must disclose the maximum level of management fees that may be charged both to the UCITS itself and to the
other UCIs in which it intends to invest (see Point 4.2.2.8.1.III.(3)).
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E. Other information (to be provided for all compartments in the case of multiple compartment
UCIs)
• Historical performance of the UCI (where applicable): such information may be either included in or
attached to the prospectus and should be updated on an annual basis
• Profile of the typical investor

F. Fees and expenses
Possible expenses or fees, other than charges relating to the subscription or redemption of shares or
units, distinguishing between those to be paid directly by the shareholder or unitholder and those to be
borne by the UCI.

G. Date
The prospectus must be dated and may only be used as long as the information in it is accurate.

H. Delegation of management company functions
The prospectus of a UCITS must list the functions delegated by the management company, including
name of the delegate, legal form and material provisions of the contract.

I. Risk management disclosures for UCITS (see also Subsection 7.2.6.B.)
The UCITS should disclose in its prospectus the method used to calculate the global exposure (i.e.,
commitment approach, relative VaR or absolute VaR).
UCITS using VaR approaches should disclose in the prospectus the expected level of leverage and
the possibility of higher leverage levels. CSSF Circular 11/512 provides further clarification on the
assessment and disclosure of the expected level of leverage.
CSSF Communiqué 12/29 clarifies that, as regards the publication of leverage in the prospectus,
the CSSF considers that newly created UCITS (including UCITS compartments) must, from the
date of launch, base the disclosure of leverage in the prospectus on the sum of the notionals
approach. This information may be complemented with the leverage determined based on the
commitment approach (provided that the underlying calculation method is clearly and precisely
indicated for every mentioned figure) or with other additional explanations.

Where FDIs are used and benefit only specific share or unit classes (e.g., hedging, leverage), it
is good practice to disclose global risk exposure (market risk) and leverage at share or unit class
level, although there are no specific requirements on disclosures at share or unit class level.

For structured, passively managed UCITS where the commitment approach is used for the calculation
of global exposure, the prospectus should:
• Contain full disclosure regarding the investment policy, underlying exposure, and payoff formulae in
clear language that can be easily understood by the retail investor
• Include a prominent risk warning informing investors who redeem their investment prior to maturity
that they do not benefit from the predefined payoff and may suffer significant losses

J. Prospectus of a feeder UCITS
In addition to the information required by Schedule A of Annex I of the 2010 Law, the prospectus of a
feeder UCITS must contain the following:
• A declaration that the feeder UCITS is a feeder of a particular master UCITS and as such
permanently invests 85% or more of its assets in shares or units of that master UCITS
• The investment objectives and policies of both the master and the feeder UCITS
• A brief description of the master UCITS, its organization, its investment objective and policy,
including the risk profile, and an indication on how the prospectus of the master UCITS may be
obtained
• Details of where to obtain the prospectus of the master UCITS
• A summary of the agreement (or internal conduct of business rules) between master and feeder
UCITS
• Details of how the shareholders or unitholders may obtain further information on the master UCITS
and on the agreement entered into between the master and feeder UCITS
• A description of all remuneration and reimbursement of costs payable by the feeder UCITS by virtue
of its investment in units of the master UCITS, as well as the aggregate charges of the feeder UCITS
and the master UCITS
• The tax implications of the chosen structure
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When using the relative VaR approach, information on the reference portfolio should be disclosed in
the prospectus. CSSF Circular 11/512 provides further clarification on the content of the information
to be disclosed.
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K. Investor rights
The CSSF’s Newsletter of November 2011 introduced the requirement to include a paragraph on
investor rights in the prospectuses of 2010 Law UCIs.
The paragraph draws attention to the fact that investors will only be able to fully exercise their investor
rights directly against the UCI (including the right to participate in general shareholders’ meetings
in the case of investment companies) if the investor is registered in the shareholders’ or unitholders’
register. It also advises investors to take advice on their rights.
The text of the paragraph must follow the model provided by CSSF Newsletter No. 130 of
November 2011.

L. Remuneration
The Law of 10 May 2016 implementing UCITS V amended the 2010 Law and requires the prospectus
of a UCITS to include either:
• The details of the up-to-date remuneration policy, including, but not limited to, a description of how
remuneration and benefits are calculated, the identities of persons responsible for awarding the
remuneration and benefits including the composition of the remuneration committee; or
• A summary of the remuneration policy and a statement to the effect that the details of the upto-date remuneration policy, including, but not limited to, a description of how remuneration and
benefits are calculated, the identity of persons responsible for awarding the remuneration and
benefits, including the composition of the remuneration committee where such committee exists,
are available by means of a website, including a reference to that website, and that a paper copy will
be made available free of charge upon request

M. Share classes
Following ESMA’s opinion on share classes of UCITS of 30 January 2017, and the CSSF’s Frequently
Asked Questions concerning the Luxembourg Law of 17 December 2010 relating to undertakings
for collective investment, last updated on 5 January 2018, to ensure transparency, the prospectus
should:
• Provide the details of the types and main characteristics of the share classes such as, inter alia, fee
structure, dividend policy, investor type, currency or currency risk hedging. However, it does not
have to provide an exhaustive list of all individual share classes together with all their individual
characteristics. Additional information on share classes issued (such as e.g., list of all the share
classes offered to investors or effectively launched classes) should be available to investors either
on request and free of charge, or through a reference in the prospectus to an internet website,
where such information can be found.
• The information related to share classes with contagion risk can be addressed by means of a
website publication if the prospectus includes a link to the relevant website of the Management
Company/UCITS.

N. Additional prospectus disclosures
The prospectus of a UCITS must indicate the categories of assets in which the UCITS is authorized
to invest (see Section 4.2.2.3.) and prominently indicate its policy in relation to financial derivative
instruments (FDIs). UCITS that use FDIs for purposes other than hedging should include in their
prospectus a description of the risks (including, if appropriate, an indication of the leverage and market
risk).
Where the UCITS is authorized to invest up to 100% of its net assets in at least six different transferable
securities issued or guaranteed by an EU Member State, its local authorities, a non-Member State of
the EU or public international bodies of which one or more EU Member States are members (see Point
4.2.2.8.1.II.(2)), this must be explicitly stated in the prospectus.
When a UCITS invests principally in any category of assets other than transferable securities and
money market instruments or replicates a stock or debt securities index, the prospectus must include
a prominent statement drawing attention to its investment policy. When the NAV of a UCITS is likely to
have a high volatility due to its portfolio composition or the portfolio management techniques that may
be used, the prospectus must include a prominent statement drawing attention to this characteristic of
the UCITS.
Where a UCI intends to use techniques and instruments relating to transferable securities and money
market instruments (see Section 4.2.2.6.), it must clearly indicate in its prospectus:
• That it intends to enter into such techniques and use such instruments
• The types of transaction considered and purpose thereof
• The conditions and limits of such transactions
• The conditions and limits of cash collateral reinvestment if the UCI intends to reinvest the collateral
• A description of the risks inherent in such transactions
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If a UCITS invests more than 20% of its net assets in Mortgage Backed Securities (MBS) or Asset
Backed Securities (ABS), the prospectus must provide explicit information on such investments, in
particular the risks associated with investing in such securities.
The use of credit default swaps (“CDS”) on loans must also be specifically mentioned in the UCITS’
prospectus.
ESMA’s Guidelines on ETFs and other UCITS issues, as amended, require disclosure of the following
information in the prospectus:
• Efficient Portfolio Management (EPM) techniques:
• Techniques and instruments to be employed, the risks involved including counterparty risk,
potential conflicts of interest, and the impact on the performance of the UCITS
• A policy relating to the treatment of direct and indirect operational costs and fees arising from
EPM, the identity of entities to which such costs and fees are paid, and any relationship with the
management company or depositary
• Financial Derivative Instruments (FDIs):
• UCITS entering into total return swaps (TRS) or similar derivative instruments: the underlying
strategy and composition of the investment portfolio or index, information on counterparties,
their risk of default and the potential effect on investor returns, the extent to which the
counterparties assume any discretion over the UCITS’ portfolio or over the underlying of
the FDIs and whether the approval of the counterparty is required in relation to any UCITS
investment portfolio transaction, and, where relevant, identification of the counterparty as
investment manager
• Management of collateral:
• UCITS’ collateral policy covering permitted types of collateral, level of collateral required, haircut
policy, and, in the case of cash collateral, reinvestment policy
• Clear information to investors of the collateral policy
• UCITS that intend to be fully collateralized in securities issued or guaranteed by a Member State
should disclose this fact in the prospectus
• UCITS ETFs:
• Use of the “UCITS ETF” identifier in the name and prospectus; this English identifier should be
used independently of the language of the document; the identifiers “UCITS ETF”, “ETF” or
“exchange-traded fund” cannot be used by other UCITS
• The policy on portfolio transparency and where information on the portfolio can be obtained,
including the indicative net asset value (iNAV)
• How the iNAV is calculated and the frequency of calculation
• For an actively-managed UCITS ETF:
• That it is actively managed

• Index-tracking UCITS:
• Description of the index, including information on its underlying components (or a website link
to such information), how the index will be tracked and implications in terms of exposure to the
underlying index and counterparty risk, anticipated tracking error (in normal market conditions),
and factors impacting the ability of the UCITS to track the performance of the index
• Index-tracking leveraged UCITS: leverage policy, associated costs and risks, impact on returns,
impact of any reverse leverage (short exposure), and a description of how the performance may
differ significantly from the multiple of the index over the medium to long term
• Financial indices:
• When a UCITS intends to make use of the increased diversification limits for financial indices
referred to in Article 53 of the UCITS Directive (see Section 4.2.2.7.7.), this should be disclosed
clearly in the prospectus, together with a description of the exceptional market conditions that
justify this investment
• Rebalancing frequency and its effects on the costs within the strategy
For structured UCITS where the commitment approach is used for the calculation of global exposure,
additional disclosures are required (see Subsection I.).
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• Strategy to meet the stated investment policy, including any intention to outperform an index
• Treatment of secondary market investors: inclusion of a warning in the prospectus and
marketing communications to the effect that shares or units purchased on the secondary
market, if applicable, are generally not redeemable from the ETF, as well as the procedure and
costs for direct redemptions in exceptional circumstances

10

EU Regulation 2015/2365 on transparency of securities financing transactions and of reuse207 requires
that a UCITS prospectus specifies the securities financing transactions (SFTs) and total return swaps
which UCITS management companies, or self-managed UCITS, are authorized to use, and include a clear
statement that those transactions and instruments are used.
The prospectus must include the following data:
• General description of the SFTs and total return swaps used by the UCITS and the rationale for use
• Overall data to be reported for each type of SFTs and total return swaps:
• Types of assets that can be subject to them
• Maximum proportion of assets under management that can be subject to them
• Expected proportion of assets under management that will be subject to each of them
• Criteria used to select counterparties (including legal status, country of origin, minimum credit rating)
• Acceptable collateral: description of acceptable collateral with regard to asset types, issuer, maturity,
liquidity as well as the collateral diversification and correlation policies
• Collateral valuation: description of the collateral valuation methodology used and its rationale, and
whether daily mark-to-market and daily variation margins are used
• Risk management: description of the risks linked to SFTs and total return swaps as well as risks linked
to collateral management, such as operational, liquidity, counterparty, custody and legal risks and,
where applicable, the risks arising from its reuse
• Specification of how assets subject to SFTs and total return swaps and collateral received are safe-kept
(e.g., with the UCITS custodian)
• Specification of any restrictions (regulatory or self-imposed) on the reuse of collateral
• Policy on sharing or return generated by SFTs and total return swaps: description of the proportions of
the revenue generated by SFTs and total return swaps that is returned to the UCITS, and of the costs
and fees assigned to the manager or third parties (e.g., the agent lender). The prospectus should also
indicate if these are related parties to the manager
CSSF Circular 14/591 clarifies that the minimum notification period to notify investors of a significant
change to the UCI they are invested in should be one month. During this one-month period before the
entry into force of the significant change, investors have the right to request, without any repurchase or
redemption charge, the repurchase or redemption of their shares/units. In addition to the possibility to
redeem shares/units free of charge, the UCI may also (but is not obliged to) offer the option to investors
to convert their shares/units into shares/units in another UCI (or, in case the change affects only one
compartment, into shares/units of another compartment of the same UCI) without any conversion
charges. The CSSF may nevertheless agree, through a duly supported request for derogation made in
advance, to not impose such a notification period with the ability for investors to redeem or convert their
holdings free of charge (for example, in cases where all the investors in the relevant UCI agree with the
contemplated change). Similarly, the CSSF may agree to only impose a notification period to duly inform
the investors of the relevant change before it becomes effective, but without the ability for investors to
redeem or convert their holdings free of charge. It should be noted that where the UCI is registered for
cross-border distribution, the regulators in the host countries may impose a notification period exceeding
one month.
Following ESMA’s opinion on share classes of UCITS of 30 January 2017, information about existing share
or unit classes should be provided via the UCITS prospectus as part of the details of the types and main
characteristics of the shares or units. See also Subsection 2.3.3.
Prospectuses of closed-ended UCIs whose shares/units are listed on the Bourse de Luxembourg
are required to comply with the requirements of the Prospectus Directive208. CSSF Circular 16/636
implemented ESMA’s Guidelines on Alternative Performance Measures. These Guidelines aim at promoting
the usefulness and transparency of Alternative Performance Measures (APMs) disclosed by issuers or the
person responsible for the prospectus prepared in accordance with the Prospectus Directive.

10.3.1.1. Hedge funds
As laid down in CSSF Circular 02/80, the prospectus of a 2010 Law Part II UCI pursuing alternative
investment strategies, akin to those pursued by hedge funds must contain a description of the investment
strategy and the inherent risks and make reference to the fact that:
• Potential losses from short selling differ from those where securities are acquired for cash
• The leverage effect creates an opportunity for increased yield, but at the same time increases volatility
and the risk of capital loss. Borrowings involve an interest cost that may exceed income or gains
• Low liquidity may mean investors’ redemption requests cannot be met

207

Regulation 2015/2365 amended Regulation 648/2012

208

Directive 2003/71/EC, as amended
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The prospectus must indicate that investing in the UCI in question entails a higher than average risk and is
only suitable for investors prepared to lose the total value of their investment.
Where applicable, the prospectus must contain a description of the dealing strategy as regards futures
and options, making reference to their volatility.

10.3.1.2. Venture capital UCIs
As laid down in Chapter I.I of Circular 91/75, the prospectus of a 2010 Law Part II UCI making venture
capital investments should contain a detailed description of investment risk inherent to the policy of the
UCI and of the type of conflict of interest that could arise between the interests of the Directors of the
portfolio management and advisory bodies and the interests of the UCI.
The prospectus must contain a statement indicating that an investment in such a UCI represents an above
average risk, is only suitable for persons who can afford to take such a risk, and that investors are advised
to invest only a part of their savings in such long-term investments.
Where investors have the right to present their shares or units for redemption, the UCI may provide for
certain restrictions to this right. Any such restrictions should be stated in the prospectus.
If the remuneration of the portfolio management and advisory bodies is higher than that usually
applicable to UCIs, the prospectus should state whether the additional remuneration is also payable on
assets not invested in venture capital.

10.3.1.3. Futures contracts and/or options UCIs
As laid down in Chapter I.II of Circular 91/75, the prospectus of a 2010 Law Part II UCI investing in
futures contracts and options should contain a detailed description of the trading strategy with regard to
futures contracts and options, as well as the inherent investment risk and the high risk of loss.
The prospectus should include a statement indicating that the UCI is only suitable for persons who can
afford to take such a risk.
If the remuneration of the portfolio management and advisory bodies is higher than that usually
applicable to UCIs, the prospectus should state whether the additional remuneration is also payable on
assets not invested in futures contracts and options.

10.3.1.4. Real estate UCIs

It should also provide details of the type of commissions, expenses, and charges to be borne by the UCI,
together with the method of calculation and accounting treatment.
If the remuneration of the portfolio management and advisory bodies is higher than that usually
applicable to UCIs, the prospectus must state whether the additional remuneration is also payable on
assets not invested in real estate.

10.3.2. Key Investor Information (KII) document of UCITS
Key Investor Information (KII) documents209 must be drawn up for every share or unit classes of
every compartments of a UCITS. The KII must include appropriate information about the essential
characteristics of the UCITS concerned. It must be provided to investors so that they are reasonably
able to understand the nature and the risks of the investment product that is being offered to them and,
consequently, to take investment decisions on an informed basis.

10.3.2.1. Content and layout of the KII
The KII must be presented and laid out in a way that is easy to read. KII must contain fair, clear, and
understandable information about the UCITS. It must be brief and non-technical. It must be consistent
with the relevant parts of the prospectus. It should be drawn up in a common format, allowing for
comparison, and be presented in a way that is likely to be understood by retail investors.

209

Also referred to as KIIDs.
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As laid down in Chapter I.III of Circular 91/75, the prospectus of a 2010 Law Part II UCI investing in real
estate should include a description of the inherent risks.
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The form, presentation, and content of the sections of the KII has been laid down in Commission
Regulation (EU) No 583/2010 of 1 July 2010 implementing Directive 2009/65/EC of the European
Parliament and of the Council as regards Key Investor Information and conditions to be met when
providing Key Investor Information or the prospectus in a durable medium other than paper or by means of
a website and the 2010 Law. The KII must include:
• Title
• The required explanatory statement, inter alia, advising the client to read it in order to make an
informed decision about whether to invest
• Name (of compartment or share or unit class followed by name of UCITS) and identifier of the share
or unit class (commonly the ISIN of the share or unit class) and the reference that the CSSF is the
competent authority for the supervision of the UCITS pursuant to the 2010 Law
• Name of the management company and group, if relevant
• A description of objectives and investment policy covering, inter alia:
• Main categories of eligible financial instruments
• Targets of the UCITS in relation to industrial, geographical or other market sectors, or specific asset
classes
• Whether the UCITS allows for discretionary choice with regard to particular investments
• Reference to a benchmark, if relevant
• Possibility to redeem shares or units on demand and dealing frequency
• Whether dividend income is distributed or reinvested
• Risk and reward profile, including guidance on the associated risks; this will take the form of:
• A synthetic risk and reward indicator (SRRI) following ESMA’s guidelines on the methodology for
the calculation of the synthetic risk and reward indicator in the Key Investor Information Document,
published in July 2010.
The SRRI aims to provide potential investors with an indication of the overall risk and reward profile
of a UCITS. The SRRI corresponds to an integer number designed to rank the UCITS, according to
its increasing level of volatility, on a scale from 1 to 7. The methodology is tailored to cover the
particular features of the different types of UCITS. It must be based on the estimated volatility
using weekly past returns of the UCITS or, if not otherwise possible, using monthly returns. The
returns relevant for the computation of volatility must be gathered from a sample period covering
the last five years of the life of the UCITS and, in case of distribution of income, must be measured
taking into account the relevant earnings or dividend payoffs.
There are specific rules on application of the methodology to absolute return UCITS, total return
UCITS, life cycle UCITS, and structured UCITS. In the case of structured UCITS, the SRRI should be
calculated on the basis of the annualized volatility corresponding to the 99% Value at Risk (VaR) at
maturity.
• A narrative explanation of the main limitations of the SRRI .
• A narrative presentation of the material risks that are not fully captured by the methodology of the
SRRI.
• Charges: following the standard presentation format, including narrative explanations. Ongoing
charges should be calculated according to ESMA’s210 guidelines on the methodology for calculation of
the ongoing charges figure in the Key Investor Information Document, published in July 2010
• Past performance for the last 10 years; for any years for which data is not available, the year must be
shown as blank; for UCITS that do not yet have past performance data for a complete calendar year, a
statement must be provided explaining that there is insufficient data to provide a useful indication of
past performance
• Practical information including:
• Name of depositary
• Where and how to obtain further information about the UCITS, including where and how to obtain,
free of charge, the prospectus and annual and semi-annual reports
• Where and how to obtain other practical information, including latest prices of shares or units
• A statement regarding the tax impact on the investor
• A statement regarding the liability of the investment company or management company in relation
to the KII
• Authorization details
• Date of publication

210

The Committee of European Securities Regulators (CESR) became the ESMA on 1 January 2010.
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• Statement to the effect that the details of the up-to-date remuneration policy, including, but not
limited to, a description of how remuneration and benefits are calculated, the identity of the persons
responsible for awarding the remuneration and benefits including the composition of the remuneration
committee, where such a committee exists, are available by means of a website and that a paper copy
will be made available free of charge upon request.
The KII document must not exceed two pages of A4-sized paper when printed, or three pages in the case
of structured UCITS.
Specific provisions of Commission Regulation (EU) No 583/2010 cover compartments, share or unit
classes, funds of funds, feeder UCITS, and structured UCITS.
In December 2010, ESMA issued various guidelines on KII including:
• ESMA’s211 template for the Key Investor Information document showing the type of contents and layout
of a KII for a standard UCITS
• ESMA’s guide to clear language and layout for the Key Investor Information document (KII), which is
intended as a statement of good practice. It covers:
• Using plain language: what is meant by plain language and how to deal with barriers to clear
language
• Designing a clear KII: covering, inter alia, font, layout, and colors
• Specific guidance on key sections of the KII
• Guidelines on the Selection and presentation of performance scenarios in the Key Investor Information
document (KII) for structured UCITS. For structured UCITS, the objective and investment policy section
of the KII must include an explanation of how the formula works or how the pay-off is calculated,
accompanied by an illustration showing at least three scenarios of the UCITS potential performance.
The guidelines indicate that the scenarios to illustrate how the pay-off works under the different market
conditions should include an unfavorable outcome, a favorable outcome, and a medium outcome, and
specific features of the formula. They also provide examples of scenario selection and presentation
The Association of the Luxembourg Fund Industry (ALFI) has issued a Key Investor Information Document
Q&A. The Q&A, which represents the view of the ALFI working group on KII, covers questions relating to
Commission Regulation (EU) No 583/2010, ESMA’s guidelines, and using the KII in distribution networks.
The Q&A has been updated a number of times and covers:
• The form and presentation of the KII including:
• The title of the document, order of contents, and headings of sections
• Language, length, and presentation
• The content of sections of the KII addressing:
• The objectives and investment policy
• The risk and reward profile
Fund documentation and reporting

• Charges
• Past performance
• Practical information and cross references
• The review and revision of the KII
• Particular UCITS structures including:
• Investment compartments
• Share or unit classes
• Issues in relation to “durable medium”
• ESMA’s guidelines on the methodology for the calculation of the synthetic risk and reward indicator in
the Key Investor Information Document
• ESMA’s guidelines on the methodology for the calculation of the ongoing charges figure in the Key
Investor Information Document
• Using KII in distribution networks
In May 2012, the CSSF issued a Key Investor Information Document – Frequently Asked Questions
document (the CSSF KII FAQ), updated in July 2012, covering, inter alia:
• Minimum regulatory documents to be taken into consideration for drafting a KII
• Procedure to file the final version of a KII with the CSSF
• In the context of a request for authorization of a UCITS or compartment thereof:
• Procedure when submitting a draft of the KII to the CSSF
• Requirement to submit a draft of the KII of at least the share or unit class deemed to be the most
relevant per compartment
211

Idem.
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• Responsibility for the content of the KII
• Formal CSSF approval (or visa stamping) – none is provided for KII
• Requirements to be met before issuing a share or unit class (including filing the KII with the CSSF)
• Impact of temporary suspension of subscriptions and redemptions on requirement to keep KII up-todate
• Provision of translations of the KII to the CSSF
• Requirements to be met in relation to the publication of KII on a website
In March 2015, ESMA published an updated Q&A-Key Investor Information Document for UCITS (2015/
ESMA/631); covering, inter alia:
• Preparation of KII by UCITS that are no longer marketed to the public or by UCITS in liquidation
• Communication of KII to investors
• Treatment of UCITS with share or unit classes
• Past performance
• Clear language
• Identification of the UCITS
ESMA’s Guidelines on ETFs and other UCITS issues, as amended, require disclosure of the following
information in the KII:
• UCITS ETF:
• Use of the “UCITS ETF” identifier in the name and KII; this English identifier should be used
independently of the language of the document; the identifiers “UCITS ETF”, “ETF” or “exchangetraded fund” cannot be used by other UCITS
• The policy on portfolio transparency and where information on the portfolio can be obtained,
including the indicative net asset value (iNAV)
• Actively-managed UCITS ETF:
• That it is actively managed
• Strategy to meet the stated investment policy, including any intention to outperform an index
• Index-tracking UCITS:
• How the index will be tracked and implications in terms of exposure to the underlying index and
counterparty risk, in summary form
• Index-tracking leveraged UCITS: leverage policy, associated costs and risks, impact on returns,
impact of any reverse leverage (short exposure), and description of how the performance may differ
significantly from the multiple of the index over the medium to long term, in summary form
On 26 November 2014 Regulation (EU) 1286/2014 on key information documents for packaged retail
and insurance-based investment product (PRIIPs) was adopted and entered into force from 1 January
2018, following its amendment on 14 December 2016 by Regulation (EU) 2016/2340. On 8 March
2017, the European Commission adopted the Delegated Regulation (EU) 2017/653 supplementing the
PRIIPs regulation and laying down regulatory technical standards specifying the content and underlying
methodology of the Key Information Document (KID) that will have to be provided to retail consumers
when they buy certain investment products.
The CSSF clarified in its Frequently Asked Questions concerning the Luxembourg Law of 17 December
2010 relating to undertakings for collective investment, last updated on 5 January 2018, that
manufacturers of Luxembourg UCITS need to have in place a PRIIPs KID as of 1 January 2020, unless
such deadline is postponed by the European Commission on the basis of the review of the transitional
arrangements of the PRIIPs Regulation. Until such date Luxembourg UCITS will be exempt from the
obligations of the PRIIPs Regulation in conformity with article 32(1) of such Regulation.

10.3.2.2. Production of the KII
KIIs must be drawn up for every UCITS. In the case of umbrella UCITS, a separate KII must be produced
for each compartment. In the case of multiple share or unit classes, a separate KII must be produced for
each share or unit class, except where a share or unit class can be selected to represent other share or
unit classes and certain conditions are met. In the case of master-feeder structures, a separate KII must
be produced for each feeder UCITS.
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Where a UCITS consists of more than one class of shares or units, the ALFI working group on KII
considers that there may be three options:
• Single share or unit class KIIs: separate KIIs are prepared for each class of shares or units
• A representative share or unit class KII: in case of multiple share or unit classes, one share or unit
class may be selected to represent one or more other classes of the UCITS
• A multiple share or unit class KII: information on multiple share or unit classes is provided on a
single KII
KIIs must be submitted to the CSSF in English, French, German or Luxembourgish.
Where the UCITS is distributed in other Member States, KIIs must be translated into the official language
or one of the languages of the UCITS host Member State or into a language approved by the competent
authorities of that Member State (see Section 12.3.6.).

10.3.2.3. Update of the KII
The investment company or, in the case of common funds, the management company must ensure that
the KII is up-to-date. The KII must be updated annually and reviewed prior to or following any changes
regarded as material to the information contained in the KII:
• Ex-ante material changes: the KII must be reviewed prior to any change to the prospectus,
constitutional document or any other material change. In general, before a material change is
implemented by the investment company or, in the case of common funds, the management company,
a draft update to the authorization file, including draft updated KIIs, are communicated to the CSSF
(see Section 3.4.)
• SRRI: the KII must be updated when either of the following occurs:
• Changes to the risk and reward section of the KII are the result of a decision by the management
company or self-managed UCITS regarding the investment policy or strategy of the UCITS
• The relevant volatility of the UCITS has fallen outside the bucket corresponding to its previous risk
category on each weekly or monthly data reference point over the preceding four months
• Other ex-post material changes: it is up to the Board of Directors of the investment company, or, in the
case of common funds, the management company to define a frequency for identification of material
changes. Thresholds and procedures need to be implemented to identify material changes in the
composition of the charges and material changes to the ongoing charges

As a matter of good practice, management companies and UCITS may also choose to review the
KII before entering into any initiative that is likely to result in a significant number of new investors
acquiring shares or units in the UCITS.

10.3.2.4. Distribution and publication of KII
New and updated KIIs need to be communicated to:
• The CSSF (see Sections 3.2., 3.3., and 10.9.)
• Each host Member State competent authority where the UCITS is registered for public distribution (the
“written notice” – see Section 12.3.4.)
The KII must be used without alterations or supplements, except translation, in all Member States where
the UCITS is notified to be marketed to the public.
Communication of the KII to investors and distributors is covered in Section 12.2.1.
An up-to-date version of the KII must be made available on the website of the investment company or
management company.
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• Annual updates: the KII must be updated annually. Updated KIIs must be made available and
distributed no later than 35 business days after 31 December
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According to the CSSF KII FAQ, the UCITS may rely on a third party website, which is not the website
of the UCITS or its management company, to make available its KIIs, only when the third party
website allows unconditional access that fulfills the following principles:
• The internet address of the location where the KII must be made available is disclosed in the
prospectus and KII
• Access to the KII must be available to the general public (with no registration needed) and free of
charge
• Public access to the KII must not be restricted in time
• Public access to the KII must be straightforward and dedicated to the UCITS
• When a UCITS publishes its KIIs and other data and information on the internet, all information
must be contained within one single website

10.3.2.5. Record keeping
UCITS or their management companies are required to keep a record of certain information including,
inter alia:
• The choice of a representative share or unit class
• Calculations (e.g., SRRI, simulated data for past performance, charges)
In practice, UCITS or their management companies may choose to keep records of much more of the
KII process, from underlying data to KII distribution.

10.3.2.6. Responsibility for KII
The KII constitutes pre-contractual information. The KII must be drawn up and made available by the
investment company or, in the case of common funds, the management company in accordance with the
EU regulatory requirements concerning format, content, and publication. The Board of Directors of the
investment company or management company is accountable for the content of KIIs. The investment
company or management company may be held liable solely on the basis of any statement contained in
the KII (including any translation thereof) that is misleading, inaccurate or inconsistent with the relevant
parts of the prospectus.

10.3.3. PRIIP Key Information Document (PRIIP KID)
10.3.3.1. Content and layout of the KID
The form, presentation, and content of the sections of the KID has been laid down in Commission
Regulation (EU) No 1286/2014 of 26 November 2014 on key information documents for packaged
retail and insurance-based investment product (PRIIPs) following its amendment on 14 December 2016
by Regulation (EU) 2016/2340. The Regulation is supplemented by the Delegated Regulation (EU)
2017/653 of 8 March 2017 laying down regulatory technical standards with regards to the presentation,
content, review and revision of KIDs.
The KID must be presented and laid out in a way that is easy to read. KID must be fair, clear, and not
misleading. It must be brief and non-technical. It must be consistent with the relevant parts of the offer
documents and with the terms and conditions of the PRIIP. It should be written in a concise manner and of
maximum three sides of A4-sized paper, allowing for comparison and focus on key information that retail
investors need and be presented in a way that is likely to be understood by retail investors.
The information contained in the document should be capable of being relied on by a retail investor
when making an investment decision, even in the months and years following the initial preparation of
the key information document, for those PRIIPs that remain available to retail investor. Standards should
therefore be laid down to ensure timely and appropriate review and revision of key information document,
so that those documents remain accurate, fair and clear.
The KID must at least include :
• Title
• Sections containing the following information:
A. Description of the purpose of the key information document with the required explanatory
statement, inter alia, advising the client to read it in order to make an informed decision about
whether to invest
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B. “General Information” section containing:
• Name of the PRIIP assigned by the PRIIP manufacturer and, where applicable, the PRIIP’s
identifier (e.g., International Number Securities Identification Number (ISIN) of the fund / share
class)
• Identity and contact details of the PRIIP manufacturer, such as manufacturer specific website
and telephone number, providing retail investors with information on how to get in contact with
the PRIIP manufacturer
• Name of the competent authority responsible for the supervision of the PRIIP manufacturer
• The date of the document (the date of the production or, if the document has been recently
revised, the date of the revision)
• A comprehension alert for complex PRIIPs
C. “What is this product” section describing the nature and main features of the PRIIP including, inter
alia:
• Type of the PRIIP (description of legal form)
• Its objectives (markets, including where applicable specific environmental and social objectives
targeted) and means for achieving them and, in particular, whether they are achieved with direct
or indirect investments including underlying instruments
• Description of the type of intended retail investor to whom the PRIIP is intended to be marketed.
The MiFID II target market definition can be used as a reference to describe the various target
market dimensions such as the recommended holding period / investment horizon or the ability
to bear losses.
D. “What are the risks and what could I get in return” section relating to the risk-reward profile of the
PRIIP, consisting of all technical aspects for the methodology and the presentation of the summary
risk indicator, as set out in Annex III and the methodology and format for the presentation of
performance scenarios, as set out in Annex IV and V of the Regulation comprising, inter alia:
• The level of risk of the PRIIP in the form of a risk class by using a summary risk indicator having
a numerical scale from 1 to 7
1

2

3

4

5

6

Lower risk		

Higher risk

A narrative explanation of that indicator, the main limitations of the indicator and a standard
and free-text narrative presentation of the material risks that are not fully captured by the
summary risk indicator. The narrative should include an indication of the possible maximum
loss, information that the investment may be lost if it is not protected or where the PRIIP
manufacturer is unable to pay out, that necessary additional investment payments to the initial
investment may be required, and that the total loss may significantly exceed the total initial
investment.

• Appropriate performance scenarios, as set out in Annex V of the Regulation. These scenarios
are built, in most cases, on historical data and are aimed at projecting future performance of the
PRIIP. The performance scenarios are as follow:
• Unfavorable scenario
• M
 oderate scenario
• F
 avorable scenario
• S
 tress scenario
• The four performance scenarios under the Regulation need to show a range of possible returns.
Depending on the recommended holding period of the PRIIP, performance should be displayed
at:
• The end of the first year
• The end of the recommended holding period
• If applicable, after half of the recommended holding period rounded upwards
• The performance should be shown in monetary units (including the relevant currency). In
addition, performance should be presented in percentage terms, as the average annual rate of
return on the investment
• Standard narratives to describe the product/fund performance scenario presentation
E. “What happens if (the name of the PRIIP manufacturer) is unable to pay out?” section containing
information about whether the related loss is covered by an investor compensation or guarantee
scheme and if so, which scheme it is, the name of the guarantor and which risks are covered and
not covered by the scheme
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F. “What are the costs?” section describing the costs associated with an investment in the PRIIP,
comprising both direct and indirect costs to be borne by the retail investor, including one-off
and recurring costs, presented by means of summary indicators of these costs and, to ensure
comparability, total aggregate costs expressed in monetary and percentage terms, to show the
compound effects of the total costs on the investment
• Costs over time are presented as an impact on return (Reduction in Yield) per year in percentage
terms. The Reduction in Yield shows what impact the total costs paid will have on the investment
return. The cost should be shown as a cumulative cost of the PRIIP. The figure should assume an
investment of 10 000 at:
• The end of the first year
• T
 he end of the recommended holding period
• If applicable, after half of the recommended holding period rounded upwards
• A breakdown of the costs should be disclosed. The composition of costs should include the
impact of costs in percentage terms each year, of the different types of costs on the investment
return. In addition, the meaning of the different cost categories should be provided as follows:
• One-off costs such as entry or exit costs borne by the retail investor, not deducted from the
assets of the UCI, such as upfront subscription fees
• Recurring costs
• Portfolio transaction costs – the impact of the costs of buying and selling
• Other recurring costs – the impact of the costs incurred in operations, inter alia,
management company fees, depositary fees, professional fees
• Incidental costs
• Performance fees – the impact of the performance fee
• Carried interest – the impact of carried interest
G. “How long should I hold it and can I take money out early?” section describing:
• Where applicable, whether there is a cooling off period or cancelation period for the PRIIP
• An indication of the recommended and, where applicable, required minimum holding period
• The ability and conditions for any divestments before maturity or any other specified date other
than the recommended holding period, including all applicable fees and penalties
Information about potential consequences of cashing in before the end of the term of the
recommended holding period such as the loss of capital protection or additional contingent fees
H. “How can I complain?” section containing all the information about how and to whom a retail
investor can make a complaint about the product, the conduct of the PRIIP manufacturer, or a
person advising on, or selling, the product. A link to the relevant website for such complaints and
an up-to-date postal address and email address to which such complaints may be submitted should
also be included
I. “Other relevant information” section describing any additional information documents that may be
provided to the retail investor at the pre-contractual and/or post-contractual stage

10.3.3.2. Production of and responsibility for the KID
Since 1 January 2018, AIFs sold to retail investors (may also include informed investors) and which
cannot utilise the CSSF’s UCITS derogation need to have a PRIIP KID as a pre-contractual document. As
a result, investment companies need to identify which entity is the PRIIP manufacturer and hence must
assume the responsibility for preparing, providing and publishing the KID for retail investors.
As the PRIIP manufacturer (investment company/management company) is held accountable for the
content and accuracy of the KID, it may be held liable for a violation of the PRIIP Regulation where a retail
investor suffers damage merely on the basis of any statement contained in the KID:
• That is misleading or inaccurate (also applying to translations of the content)
• That is inconsistent with the relevant parts of the prospectus
• That is not compliant with the prescribed format and content requirements of the KID
Each KID should be produced and updated by the PRIIP manufacturer.
The PRIIP KID needs to be provided as a pre-contractual document and therefore must be prepared and
be available well in advance of any sale to a retail investor or to an intermediary distributing the PRIIP to
retail investors.

10.3.3.3. Update of the KID
PRIIP manufacturers must establish and maintain adequate processes throughout the life of the
PRIIP where it remains available to retail investors to identify without undue delay any circumstances
which might result in a change that affects or is likely to affect the accuracy, fairness or clarity of the
information contained in the KID.
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PRIIP manufacturers must review the information contained in the key information document every time
there is a change that significantly affects or is likely to significantly affect the information contained in
the KID and, at least, every 12 months following the date of the initial publication of the KID.
The review must verify whether the information contained in the KID remains accurate, fair, clear, and
non-misleading. In particular, it must verify the following:
a) Whether the information contained in the key information document is compliant with the general
form and content requirements under the Regulation and Delegated regulation
b) Whether the PRIIP’s market risk or credit risk measures have changed, where such a change has the
combined effect that necessitates the PRIIP’s move to a different class of the summary risk indicator
from that attributed in the key information document subject to review
c) Whether the mean return for the PRIIP’s moderate performance scenario, expressed as an annualized
percentage return, has changed by more than five percentage points.

10.3.3.4. Record keeping for KID
PRIIP manufacturers or their management companies are required to keep a record of certain information
including, inter alia, each published PRIIP KID for a period of 10 years.
In practice, PRIIP manufacturers or their management companies may choose to keep records of
much more of the PRIIPs process, such as underlying data used and calculations.

10.3.4. AIF
The following information must be disclosed to investors before they invest in an AIF:
• A description of the investment strategy and objectives of the AIF
• Information on where any master AIF is established and where the underlying funds are established if
the AIF is a fund of funds
• A description of the types of assets in which the AIF may invest
• The techniques it may employ and all associated risks (see Section 7.3.)
• Any applicable investment restrictions
• Leverage (see also Subsection 7.3.6.A.):
• The circumstances in which the AIF may use leverage
• The types and sources of leverage permitted and the associated risks
• Any restrictions to the use of leverage and any collateral and asset re-use arrangements

Where FDIs are used and benefit only specific share or unit classes (e.g., hedging, leverage), it is good
practice to disclose leverage at share or unit class level, although there are no specific requirements
on disclosures at share or unit class level.
• A description of the procedures by which the AIF may change its investment strategy or investment
policy, or both
• A description of the main legal implications of the contractual relationship entered into for the purpose
of investment, including information on jurisdiction, on the applicable law, and on the existence or not
of any legal instruments providing for the recognition and enforcement of judgments in the territory
where the AIF is established
• The identity of the AIFM, the AIF’s depositary, auditor and any other service providers and a
description of their duties, and the investors’ rights
• A description of how the AIFM is complying with the professional liability cover requirements (see
Section 6.4.4.D.)
• A description of any delegated management function (see Section 6.4.15.) and of any safe- keeping
function delegated by the depositary (see Section 9.7.), the identification of the delegate and any
conflicts of interest that may arise from such delegations (see also Section 9.8.)
• Information about any arrangement made by the depositary to contractually discharge itself of liability
(see Section 9.7.3. and 10.4.2.5.)
• A description of the AIF’s valuation procedure and of the pricing methodology for valuing assets,
including the methods used in valuing hard-to-value assets (see Section 7.6.2.)
• A description of the AIF’s liquidity risk management, including the redemption rights both in normal
and in exceptional circumstances, and the existing redemption arrangements with investors (see
Section 7.3.6.C.)
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• Information on the maximum level of leverage that the AIFM may employ on behalf of the AIF
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• A description of all fees, charges, and expenses and of the maximum amounts thereof that are directly
or indirectly borne by investors (see Section 11.2.)
• A description of how the AIFM ensures a fair treatment of investors and, whenever an investor obtains
preferential treatment or the right to obtain preferential treatment, a description of that preferential
treatment, the type of investors who obtain such preferential treatment, and, where relevant, their
legal or economic links with the AIF or AIFM (see Section 6.4.14.B.)
• The latest annual report (see Section 10.5.2.)
• The procedure and conditions for the issue and sale of shares or units (see Section 8.7.)
• The latest net asset value of the AIF or the latest market price of the share or unit of the AIF
• Where available, the historical performance of the AIF
• Prime broker (see Section 6.4.17.):
• Identity of the prime broker
• A description of any material arrangements of the AIF with its prime brokers and the way the
conflicts of interest in relation thereto are managed
• The provision in the contract with the depositary on the possibility of transfer and re-use of AIF
assets
• Information about any transfer of liability to the prime broker that may exist
• A description of how and when the periodic disclosures on liquidity and the regular disclosures on
leverage will be provided to investors (see Section 10.4.2.)
Where the AIF is required to publish a prospectus and not all of the aforementioned information is
included in the prospectus, the additional information needs to be disclosed separately or as additional
information in the prospectus.
Prospectuses of closed-ended AIFs whose shares/units are listed on the Bourse de Luxembourg are
required to comply with the requirements of the Prospectus Directive212. CSSF Circular 16/636
implemented ESMA’s Guidelines on Alternative Performance Measures. These Guidelines aim at promoting
the usefulness and transparency of Alternative Performance Measures (APMs) disclosed by issuers or the
person responsible for the prospectus prepared in accordance with the Prospectus Directive.
Investors must also be informed of any material changes to the information provided to them. Any
material changes to the information disclosed to investors before they invest and not already present
in the financial statements must be disclosed in the report on the activities for the financial year (see
Section 10.5.2.).
EU Regulation 2015/2365 on transparency of securities financing transactions and of reuse213 (SFTR)
requires that disclosures by AIFMs, or internally managed AIFs, to investors specify the securities
financing transactions (SFTs) and total return swaps which AIFMs, or internally managed AIFs, are
authorized to use, and include a clear statement that those transactions and instruments are used.
The disclosures to investors must include the following data:
• General description of the SFTs and total return swaps used by the AIF and the rationale for use
• Overall data to be reported for each type of SFTs and total return swaps:
• Types of assets that can be subject to them
• Maximum proportion of assets under management that can be subject to them
• Expected proportion of assets under management that will be subject to each of them
• Criteria used to select counterparties (including legal status, country of origin, minimum credit rating)
• Acceptable collateral: description of acceptable collateral with regard to asset types, issuer, maturity,
liquidity as well as the collateral diversification and correlation policies
• Collateral valuation: description of the collateral valuation methodology used and its rationale, and
whether daily mark-to-market and daily variation margins are used
• Risk management: description of the risks linked to SFTs and total return swaps as well as risks linked
to collateral management, such as operational, liquidity, counterparty, custody and legal risks and,
where applicable, the risks arising from its reuse
• Specification of how assets subject to SFTs and total return swaps and collateral received are safe-kept
(e.g., with the AIF custodian)
• Specification of any restrictions (regulatory or self-imposed) on the reuse of collateral
• Policy on sharing or return generated by SFTs and total return swaps: description of the proportions
of the revenue generated by SFTs and total return swaps that is returned to the AIF, and of the costs
and fees assigned to the manager or third parties (e.g., the agent lender). The disclosures should also
indicate if these are related parties to the manager.
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Directive 2003/71/EC, as amended.
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Regulation 2015/2365 amended Regulation 648/2012.

354 | 10. Fund documentation and reporting

10.3.5. Offering document of SIFs
A SIF, or its management company, must establish an offering document. The offering document may be
labeled as a private placement memorandum, offering memorandum, issuing document or prospectus, as
the case may be. The document must include the information necessary for investors to be able to make
an informed judgment of the investment proposed to them and, in particular, of the associated risks.
Generally, the offering document of a SIF contains most of the information required for 2010 Law
UCIs (see Section 10.3.1.).
The offering document of a SIF should also provide details on how the principle of risk diversification
will be implemented, including quantifiable investment limits.

The offering document should also list the delegated functions.
The essential elements of the offering document must be up-to-date when new shares or units are issued
to new investors.

10.3.6. Offering documents of RAIFs
The offering document of a RAIF must include information necessary for investors to be able to make an
informed judgment of the investment proposed to them, and in particular, of the risks attached thereto.
It must also contain a clearly visible statement on its cover page stating that the RAIF is not subject to
supervision by a Luxembourg supervisory authority.
The essential elements of the offering document must be up-to-date when new shares or units are issued
to new investors.
Information to be provided to investors of a RAIF is consistent with the requirements of the AIFM Law.

10.3.7. EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) are, for each qualifying European fund they manage, required to provide
investors before they invest with information in a clear and understandable manner, including:
• The amount of own funds of the manager and a detailed statement as to why the manager considers
that amount to be sufficient for maintaining the adequate human and technical resources
• A description of the investment strategy and objectives of the qualifying European fund, including a
description of the types of the qualifying portfolio undertakings, other qualifying European funds and
non-qualifying investments in which the qualifying European fund intends to invest, the techniques it
may employ, and any applicable investment restrictions
• In the case of EuSEFs:
• The positive social impact being targeted by the investment policy of the EuSEF, including where
relevant, projections of such outcomes and information on past performance in this area
• The methodologies to be used to measure social impacts
• A description of the assets other than qualifying portfolio undertakings and the process and criteria
that are used for selecting these assets (other than cash or cash equivalents)
• A description of the risk profile of the qualifying European fund and any risks associated with the
assets in which the fund may invest or investment techniques that may be employed
• A description of the qualifying European fund’s valuation procedure and pricing methodology for the
valuation of assets
• A description of how the remuneration of the manager is calculated
• A description of all relevant costs and the maximum amounts thereof
• Where available, the historical performance
• The business support services and the other support activities the manager is providing or arranging
in order to facilitate the development, growth or, in some other respect, the ongoing operations of
the qualifying portfolio undertakings, or explanation of the fact that such services or activities are not
provided
• A description of the procedures by which the qualifying European fund may change its investment
strategy or investment policy, or both
The EuVECA and EuSEF regimes are introduced in Section 2.4.4.3.
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• The identity of the manager and any other service providers and a description of their duties
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10.3.8. ELTIF
The prospectus of an ELTIF should include all information necessary to enable investors to make an
informed assessment regarding the investment proposed to them, and in particular, the risks attached
thereto.
The prospectus should contain at least the following:
• A statement setting out how the ELTIF’s investment objectives and strategy for achieving the
objectives qualify the fund as long-term in nature
• Information to be disclosed by closed-end UCIs in accordance with the Prospectus Directive214 and
Regulation (EC) No 809/2004
• Information to be disclosed to investors required by Directive 2011/61/EU of the European Parliament
and of the Council with regard to regulatory technical standards determining types of alternative
investment fund managers as supplemented by the Delegated Regulations (EU) No.694/2014 of the
European Commission
• A prominent indication of the categories of assets in which the ELTIF is allowed to invest
• A prominent indication of the jurisdictions in which the ELTIF is allowed to invest
• Information about the illiquid nature of the ELTIF, in particular clearly:
• Informing investors about the long-term nature of the ELTIF’s investments
• Informing investors about the end of the life of the ELTIF as well as the option to extend the life,
where provided for and conditions relating thereto
• Stating whether the ELTIF is intended to be marketed to retail investors
• Explaining the rights of investors to redeem
• Stating the frequency and timing of distributions of proceeds, if any
• Advising investors that only a small overall proportion of their overall investment portfolio should
be invested in an ELTIF
• Describing the hedging policy, including an indication that financial derivative instruments may only
be used for hedging and the possible impact on the risk profile of the ELTIF as a result thereof
• Informing investors about the risks related to investing in real assets, including infrastructure
• Informing investors regularly, at least once a year, of the jurisdictions in which the ELTIF has
invested
• The level of costs borne directly or indirectly by the investors, grouped using the headings of (i) costs
of set up, (ii) costs related to the acquisition of assets, (iii) management and performance related fees,
(iv) distribution costs and (v) other costs including administrative, regulatory, depositary, custodial,
professional services and audit costs
• An overall ratio of the costs to the capital of the ELTIF
• Any other information requested by the competent authorities

10.4. Periodic investor disclosures and updates
The management company, AIFM or investment company that has not appointed a management
company may be required to periodically disclose information, including in relation to conflicts of interest,
on the exercise of voting rights, and, in the case of AIF, on liquidity, leverage, and remuneration.

10.4.1. UCITS
10.4.1.1. Conflicts of interest
Self-managed UCITS investment companies and UCITS management companies must inform investors
about the situations where organization or administrative arrangements made by the management
company or the investment company to manage conflicts of interest have not been sufficient to
ensure, with reasonable confidence, that risks of damage to the interests of the UCITS it manages or its
shareholders or unitholders will be prevented. Such information must be transmitted in a durable medium
(see also Section 6.4.18.).

10.4.1.2. Voting rights
A summary of the strategies for determining when and how voting rights attached to instruments held in
the managed portfolios will be exercised to the exclusive benefit of the UCITS it manages has to be made
available to investors, in particular by way of a website. Details of the actions taken on the basis of those
strategies have to be made available to investors upon request (see also Subsection 2.4.1.7.).
214

Directive 2003/71/EC, as amended by Directive 2010/73/EU.
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10.4.1.3. Share classes
The CSSF’s Frequently Asked Questions concerning the Luxembourg Law of 17 December 2010 relating to
undertakings for collective investment, last updated on 5 January 2018 stipulates that a notice to existing
investors about the update of the prospectus is required if the update of the prospectus includes changes
to the rights/interests of the investors.

10.4.2. AIF
10.4.2.1. Conflicts of interest
Where organizational arrangements made by the AIFM and internally managed AIF in relation to conflicts
of interest are not sufficient to ensure, with reasonable confidence, that risks of damage to investors’
interests will be prevented, the AIFM and internally managed AIF must disclose information on the
conflicts of interest to the investors. This disclosure must be provided in a durable medium or by means
of a website, to investors before undertaking business on their behalf (see also Section 6.4.18. for SIFs,
Section 2.4.2.3. and for ELTIFs see Section 2.4.5.).

10.4.2.2. Liquidity risk
AIFMs and internally managed AIFs are required to periodically disclose to investors:
• The percentage of the AIF’s assets that are subject to special arrangements due to their illiquid nature,
providing an overview of such special arrangements in place, including whether they relate to side
pockets, gates or other similar arrangements, the valuation methodology applied to assets that are
subject to such arrangements, and how management and performance fees apply to these assets
• The current risk profile of the AIF including:
• Measures to assess the sensitivity of the AIF’s portfolio to the most relevant risks to which the AIF is
or could be exposed
• If risk limits set by the AIFM and internally managed AIF have been or are likely to be exceeded and
where these risk limits have been exceeded, a description of the circumstances and the remedial
measures taken
• The risk management systems employed by the AIFM outlining the main features of the risk
management systems to manage the risks to which each AIF it manages is or may be exposed. In the
case of a change, the disclosure shall include the information relating to the change and its anticipated
impact on the AIF and its investors

AIFMs and internally managed AIFs are also required to:
• Notify investors of any material changes to liquidity management systems and procedures
• Immediately notify investors where they activate gates, side pockets or similar special arrangements
or where they decide to suspend redemptions
• Provide an overview of any changes to liquidity arrangements, including special arrangements
See also Section 7.3.6.

10.4.2.3. Leverage
The following information must be disclosed to investors on a regular basis:
• The original and revised maximum level of leverage that the AIFM, on behalf of the AIF, or the
internally managed AIF may employ, calculated according to the gross method and the commitment
method
• The nature of the rights granted for the re-use of collateral
• The nature of any guarantees granted under the leveraging arrangement
• Details of any changes in service providers relating to one of the previous bullet points
• The total amount of leverage employed by that AIF
The information must be disclosed as part of the AIF’s periodic reporting to investors, or at the same
time as the prospectus or offering document and, at a minimum, at the same time as the annual report is
made available.
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This information must be provided as part of the AIF’s periodic reporting to investors or at the same time
as the prospectus or offering document and, as a minimum, at the same time as the annual report is
made available.
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Where FDIs are used and benefit only specific share or unit classes (e.g., hedging, leverage), it is good
practice to disclose leverage at share or unit class level, although there are no specific requirements
on disclosures at share or unit class level.
See also Section 7.3.6.

10.4.2.4. Voting rights
A summary description of the effective strategies for determining when and how any voting rights held
in the AIF portfolios it manages will be exercised and details of the actions taken on the basis of those
strategies must be made available to the investors on their request.

10.4.2.5. Depositary liability
The AIFM or internally managed AIF must inform investors of any changes with respect to depositary
liability without delay (see Section 9.6.).

10.4.3. Remuneration disclosures
A management entity (management company or AIFM), self-managed UCITS or internally managed
AIF should disclose relevant information on the remuneration policy and any updates in case of policy
changes in a clear and easily understandable way to relevant stakeholders. Such disclosure may take
the form of an independent remuneration policy statement, a periodic disclosure in annual financial
statements or any other form.
The information disclosed should include:
• The decision-making process used for determining the remuneration policy
• Linkage between pay and performance
• The criteria used for performance measurement and the risk adjustment
• Performance criteria on which the entitlement to shares, options or variable components of
remuneration is based
• The main parameters and rationale for any annual bonus scheme and any other non-cash benefits
Remuneration requirements are covered in Section 6.4.20.
UCITS annual report remuneration disclosures by UCITS management companies are covered in Section
10.5.1. and AIF annual report remuneration disclosures by AIFM are covered in Section 10.5.2.

10.4.4. SIFs
10.4.4.1. Conflicts of interest
Where the organizational and administrative arrangements made by a SIF to manage conflicts of interest
are not sufficient to guarantee, with reasonable confidence, that risks of damage to the interests of
the SIF or its investors will be prevented, the SIF is required to inform the investors of such conflicts of
interest and explain the measures adopted by the SIF in relation to those conflicts of interest (see Section
2.4.2.3.). The information must be provided in a durable medium.

10.4.5. ELTIF
An ELTIF is required to include in its periodical reports, the market value of its listed units or shares along
with the net asset value per unit or share.
Any material change to the value of an asset is also required to be disclosed in the periodical reports.
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10.4.6 Money Market Funds
On 30 June 2017, the final text of Regulation (EU) No 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds (MMF) was published in the Official Journal of the
European Union. The regulation applies from 21 July 2018 for all funds set up on or after this date. By 21
January 2019, existing funds and compartments that qualify as money market funds as per the definition
set out in article 1 of the regulation shall submit an application to their competent authorities.
An MMF must indicate clearly which type of MMF it is in accordance with Article 3(1) of the regulation
and whether it is a short- term or a standard MMF in any external document, report, statement,
advertisement, letter or any other written evidence issued by it or by the manager of the MMF, addressed
to or intended for distribution to prospective investors, unitholders, or shareholders.
The manager of an MMF must, at least weekly, make all of the following information available to the
MMF’s investors:
(a) The maturity breakdown of the portfolio of the MMF
(b) The credit profile of the MMF
(c) The Weighted Average Maturity (WAM) and Weighted Average Life (WAL) of the MMF
(d) Details of the 10 largest holdings of the MMF, including the name, country, maturity and asset type,
and the counterparty in the case of repurchase and reverse repurchase agreements
(e) The total value of the assets of the MMF
(f) The net yield of the MMF
Any document of an MMF used for marketing purposes shall clearly include all of the following
statements:
(a) That the MMF is not a guaranteed investment
(b) That an investment in MMFs is different from an investment in deposits, with particular reference to
the risk that the principal invested in an MMF is capable of fluctuation
(c) That the MMF does not rely on external support for guaranteeing the liquidity of the MMF or stabilizing
the NAV per unit or share
(d) That the risk of loss of the principal is to be borne by the investor
No communication by the MMF or by the manager of an MMF to investors or potential investors shall in
any way suggest that an investment in the units or shares of the MMF is guaranteed.
Investors in an MMF shall be clearly informed of the method or methods used by the MMF to value the
assets of the MMF and calculate the NAV.

10.5. Financial reporting
This section covers the financial reporting requirements for UCIs. The reporting requirements apply as
follows:
• UCITS: the 2010 Law requirements
• 2010 Law Part II UCIs subject to full AIFM regime: the 2010 Law requirements and the AIF
requirements
• 2010 Law Part II UCIs subject to simplified AIFM registration regime: the 2010 Law requirements
• SIFs subject to full AIFM regime: the SIF requirements and the AIF requirements
• SIFs subject to simplified AIFM registration regime: the SIF requirements
• ELTIFs
• RAIFs: the RAIF requirements and the AIF requirements
It also covers multiple compartment UCIs and audit requirements.
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Public debt constant net asset value (CNAV) MMFs and low volatility net asset value (LVNAV) MMFs should
explain clearly to investors and potential investors any use of the amortized cost method or of rounding or
both.
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10.5.1. Annual report of 2010 Law UCIs
An annual report including the audited financial statements (often referred to as the short form report) is
to be published:
• For UCITS: within four months of the end of the period to which it relates
• For 2010 Law Part II UCIs: within six months of the end of the period to which it relates or four months
when the UCI is admitted to trading on a regulated market (see Section 13.4.1.).
The annual report must be communicated to the CSSF (see Section 10.9.). The annual report must also
be available 8 days prior to the annual general meeting of shareholders, where applicable.
The annual report must include information specified in Schedule B of Annex I to the 2010 Law as
well as any significant information which will enable investors to make an informed judgement on the
development of the activities and the results of the UCI.
Schedule B of Annex I to the 2010 Law includes:
I.

Statement of assets and liabilities:
• Transferable securities
• Bank balances
• Other assets
• Total assets
• Liabilities
• Net asset value (NAV)

II.

Number of shares or units in circulation

III. NAV per share or unit
IV. Portfolio, distinguishing between:
a)

Transferable securities and money market instruments (MMIs) admitted to official stock
exchange listing

b)

Transferable securities and MMIs dealt in on another regulated market

c)

Recently issued transferable securities and MMIs

d)

Other transferable securities and MMIs (see Section 4.2.2.3.)

The portfolio should be analyzed in accordance with the most appropriate criteria in light of the
investment policy of the UCI (e.g., in accordance with economic, geographical or currency criteria)
as a percentage of net assets; for each of the above investments, the proportion it represents of the
total net assets of the UCI should be stated.
Statement of changes in the composition of the portfolio during the reference period.
The CSSF may permit that this statement be omitted from the annual report, provided that it is made
available free of charge to shareholders or unitholders and that this is clearly stated in the annual
report.
V.

Statement of the developments (generally known as the “statement(s) of operations and
changes in net assets”) concerning the assets of the UCI during the reference period including
the following:
• Income from investments
• Other income
• Management charges
• Depositary’s charges
• Other charges and taxes
• Net income
• Distributions and income reinvested
• Increases or decreases of the capital account
• Appreciation or depreciation of investments
• Any other changes affecting the assets and liabilities of the UCI
• Transaction costs
Transaction costs must be disclosed on a compartment basis.
Transaction costs are all costs incurred by a UCI in connection with investment transactions, including
those charged by the depositary for the execution of the UCI’s transactions
Transaction costs may be disclosed either under a specific heading “transaction costs” in the
statement of operations or in the notes to the financial statements.
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VI. A comparative table covering the last three financial years and including, for each financial
year, at the end of the financial year:
• The total NAV
• The NAV per share or unit
VII. Details of FDI transactions and techniques and instruments employed, by category of
transaction, carried out by the UCI during the reference period, and of the resulting amount of
commitments (i.e., transactions within the meaning of Article 42 of the 2010 Law).
A statement of changes in the number of shares or units outstanding is also normally included. It is not
required to disclose the individual and total cost of the investments. Comparative figures are also not, in
practice, disclosed.
The Law of 10 May 2016 implementing UCITS V supplemented the 2010 Law annual report disclosure
requirements to include:
• The total amount of remuneration for the financial year, split into fixed and variable remuneration
paid by the management company and by the investment company to its staff, and the number
of beneficiaries, and where relevant, any amount paid directly by the UCITS itself, including any
performance fee
• The aggregate amount of remuneration broken down by categories of employees or other members
of staff of the management company whose actions have a material impact on the risk profile of the
UCITS
• A description of how the remuneration and benefits have been calculated
• The outcome of the reviews of the remuneration policy, including any irregularities that have occurred
• Material changes to the remuneration policy
ESMA’s Questions and Answers on the Application of the UCITS Directive, in its version dated 23 July
2018, indicates that the remuneration-related disclosure requirements under Article 69(3)(a) of the
UCITS Directive also apply to the staff of the delegate of a management company to whom investment
management functions (including risk management) have been delegated.
Management companies can ensure compliance in one of the following two ways:

(ii) In other cases, appropriate contractual arrangements should be put in place with the delegate
allowing the management company to receive (and disclose in the annual report for the relevant
UCITS that it manages) at least information on the total amount of remuneration for the financial
year, split into fixed and variable remuneration, paid by the management company, the investment
company and, where relevant the UCITS itself to the identified staff of the delegate – and number of
beneficiaries, and, where relevant, performance fee – which is linked to the delegated portfolio. This
means that the disclosure should be done on a prorated basis for the part of the UCITS’ assets which
are managed by the identified staff within the delegate.
In both situations set out above, the disclosure may be provided on an aggregate basis i.e., by means of a
total amount for all the delegates of the management company in relation to the relevant UCITS.
Where a UCITS invests a substantial proportion of its assets in other UCITS and/or other UCIs that
are linked to the investing UCITS (see Point 4.2.2.8.1.III.(3)), the 2010 Law requires disclosure of the
maximum proportion of management fees charged both to the UCITS itself and to the UCITS and/or other
UCIs in which it invests.
CSSF Circulars 14/592 and 13/559 implementing ESMA’s Guidelines on ETFs and other UCITS issues
require disclosure of the following information in the annual report of the UCITS:
• Efficient Portfolio Management (EPM) techniques:
• The exposure gained through EPM techniques
• The identity of the counterparties to these EPM techniques
• The type and amount of collateral received to reduce counterparty exposure
• The revenues arising from EPM techniques for the entire reporting period together with the direct
and indirect operational costs and fees incurred
• FDIs: UCITS entering into total return swaps (TRS) or similar derivative instruments:
• The underlying exposure obtained through FDIs
• The identity of the counterparties to these FDI transactions
• The type and amount of collateral received to reduce counterparty exposure
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(i) Where the delegate is subject to regulatory requirements on remuneration disclosure for its staff to
whom investment management (including risk management) activities have been delegated that are
equally as effective as those under Article 69(3)(a) of the UCITS Directive, the management company
should use the information disclosed by the delegate for the purposes of fulfilling its obligations under
Article 69(3)(a) of the UCITS Directive; or
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• Index-tracking UCITS: size of the tracking error at the end of the period under review, explanation
of any divergence between the anticipated and realized tracking error for the relevant period and
an explanation of the annual tracking difference between the performance of the UCITS and the
performance of the index tracked
According to CSSF Circular 08/356, where the UCI employs certain techniques and instruments relating
to transferable securities and MMIs (see Section 4.2.2.6.), the annual report of the UCI must disclose the:
• Global valuation of securities lent at the year-end date
• Total amount of open transactions related to securities purchased with a repurchase option at the
year-end date
• Total amount of open transactions related to securities sold with a repurchase option at the year-end
date
• Total amount of open reverse repurchase agreements at the year-end date
• Total amount of open repurchase agreements at the year-end date
If cash collateral received has been reinvested, reinvestments must be specified, with their values given,
in an appendix to the annual report of the UCI.
ESMA’s Revision of the provisions on diversification of collateral in ESMA’s Guidelines on ETFs and other
UCITS issues requires that the UCITS’ annual report should contain details of the following in the context
of OTC FDI transactions and EPM techniques (see also Sections 4.2.2.8. and 4.2.2.10.):
• Where collateral received from an issuer has exceeded 20% of the NAV of the UCITS, the identity of
that issuer
• Whether the UCITS has been fully collateralized in securities issued or guaranteed by a Member State
Section I of Chapter H of Circular 91/75 requires that the financial statements of a UCITS identify
the securities that are the subject of an option and individually indicate the writing of call options on
securities that are not held in the portfolio. The financial statements should also breakdown, by category
of options, the aggregate of the exercise (strike) prices of options outstanding as at the year-end date.
EU Regulation 2015/2365 of the European Parliament and of the Council, of 25 November 2015, on the
transparency of securities financing transactions and of reuse215 (SFTR) requires the following disclosures
to be made in the semi-annual and annual reports of UCITS:
Global data
• The amount of securities and commodities on loan as proportion of total lendable assets defined as
excluding cash and cash equivalents
• The amount of assets engaged in each type of SFTs and total return swaps expressed as an
absolute amount (in the base currency of the UCITS) and as a proportion of the UCITS’ assets under
management
Concentration data
• Ten largest collateral issuers across all SFTs and total return swaps (breakdown of volumes of the
collateral securities and commodities received per issuer’s name)
• Top 10 counterparties of each type of SFTs and total return swaps separately (name of counterparty
and gross volume of outstanding transactions)
Aggregate transaction data for each type of SFT and total return swap separately to be broken down
according to the below categories
• Type and quality of collateral
• Maturity tenor of the collateral broken down in the following maturity buckets: less than one day, one
day to one week, one week to one month, one to three months, three months to one year, above one
year, open maturity
• Currency of the collateral
• Maturity tenor of the SFTs and total return swaps broken down in the following maturity buckets: less
than one day, one day to one week, one week to one month, one to three months, three months to one
year, above one year, open transactions
• Country in which the counterparties are established
• Settlement and clearing (e.g., tri-party, central counterparty, bilateral)
Data on reuse of collateral
• Share of collateral received that is reused, compared to the maximum amount specified in the
prospectus
• Cash collateral reinvestment returns to the UCITS*
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Regulation 2015/2365 amended Regulation 648/2012.
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Safekeeping of collateral received by the UCITS as part of SFTs and total return swaps
• Number and names of custodians and the amount of collateral assets safe-kept by each of the
custodians
Safekeeping of collateral granted by the UCITS as part of SFTs and total return swaps
• The proportion of collateral held in segregated accounts or in pooled accounts, or in any other
accounts
Data on return on cost for each type of SFTs and total return swaps
• Broken down between the UCITS, the manager of the UCITS and third parties (e.g., agent lender) in
absolute terms and as a percentage of overall returns generated by that type of SFT and total return
swaps*
ESMA’s Questions and Answers on the Application of the UCITS Directive, in its version dated 23 July
2018, provides clarification on data to be reported under the SFT Regulation in the semi-annual and
annual reports of UCITS. ESMA clarified that all items except those marked with an * above should be
reported on a snapshot basis. Items marked with an * should be disclosed on an aggregate basis.
In the case of a UCITS master/feeder structure, in addition to the information provided for in Schedule
B of Annex I to the 2010 Law, the annual report of the feeder UCITS must include a statement on the
aggregate charges of the feeder UCITS and the master UCITS. The annual and semi-annual reports of the
feeder UCITS must also indicate how the annual and the semi-annual reports of the master UCITS can be
obtained.
In practice, the financial statements of the feeder UCITS should include the following:
• The position held by the feeder UCITS in the master UCITS, shown in the statement of investments
of the feeder UCITS. The value of the master UCITS should be based on its NAV as of the year-end
of the feeder UCITS
• Indication of where the annual report and semi-annual report of the master UCITS can be
obtained. The language in which the annual report and semi-annual report of the master UCITS
must be prepared must be a language commonly used in Luxembourg (English, French or German)
• A note covering the following information:
• General description of the master and feeder structure
• The investment objective and policy of the master UCITS
• The feeder UCITS percentage ownership share of the master UCITS at the year-end date of the
feeder UCITS
• Aggregate charges disclosed in both of the following ways:

• By adding total charges expressed as a percentage of the average NAV of the master UCITS
and feeder UCITS
If aggregate charges cannot be disclosed in monetary terms, as a transitional measure, the
aggregate charges of the master UCITS and feeder UCITS may only be disclosed by adding total
charges expressed as a percentage of their average NAVs.
Both aggregate charges disclosures must be given in the annual report. This information may be
presented in the notes to the financial statements of the feeder UCITS or in a section providing
other information.
The charges-related information regarding the master UCITS should be presented, in principle, for
the same accounting period of the feeder UCITS. However, if this information cannot be obtained
without undue costs, the information may be provided for the last audited period of the master
UCITS, where all of the following conditions are met:
• Aggregate charges of the feeder UCITS and master UCITS are expressed in monetary terms
and as a percentage of the average NAVs
• These main charges applicable for the master UCITS have not changed significantly since its
last year-end (i.e., no change in the fee rates applicable to, for example, portfolio management,
administration, custody, distribution)
• There were no significant subscriptions/redemptions at the level of the master UCITS that
could have a significant impact on the total of charges expressed in monetary terms and as a
percentage of the average NAV due to dilution of fixed charges (charges not linked to the NAV
such as audit fees and legal fees)
• It is clearly mentioned in the annual report that total charges of the master UCITS do not cover
the entire financial period of the feeder UCITS
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CSSF Circular 11/512 and ESMA’s Guidelines on risk measurement and the calculation of Global Exposure
and Counterparty Risk for UCITS require disclosure of the following information in the annual report of
UCITS (see also Subsection 7.2.6.B.):
• The method used to calculate global exposure, making a distinction between the commitment
approach, the relative VaR or the absolute VaR approach
• Information on the reference portfolio for UCITS using the relative VaR approach. CSSF Circular
11/512 provides further clarification on the content of the information to be disclosed
• The utilization of the VaR limit of the UCITS, where applicable. The information provided should at
least include the lowest, the highest, and the average utilization of the VaR limit calculated during the
financial year; this is further clarified in CSSF Circular 11/512
• The VaR model and parameters used for calculation (confidence interval, holding period, length of data
history), where applicable
• The level of leverage employed during the relevant period for UCITS using VaR approaches. CSSF
Circular 11/512 provides further clarification on the disclosure of the expected level of leverage
CSSF Communiqué 12/29 clarifies that, as regards the publication of leverage in the annual report,
the CSSF considers that the leverage information to be included in the annual report must be based
on the sum of the notionals approach.
This information may be complemented with the leverage determined based on the commitment
approach (provided that the underlying calculation method is clearly and precisely indicated for every
mentioned figure) or with other additional information.
The annual report must be available to investors in the manner specified in the prospectus as well as in
the KII. A paper copy of the annual report must, in any case, be delivered to investors on request and free
of charge. An abridged annual report (comprising a report on activities, independent auditor’s report,
statements of net assets, operations and changes in net assets) may also be prepared. Only the full
annual report is required to be filed with the CSSF.
For UCIs marketing their shares or units in foreign countries, specific additional reporting
requirements may have to be included in the annual report. Additional reporting requirements vary
from one country to another (e.g., number of shares or units issued and redeemed, Total Expense
Ratio (TER), performance of share or unit classes, portfolio turnover) and may in some cases have to
be audited.
The annual report of a Luxembourg UCI admitted to trading on the Bourse de Luxembourg must be made
public within four months of each financial year-end and comprise financial statements, the related audit
report, a management report and a corporate governance statement.
UCIs admitted to the Euro MTF must make available to the public financial statements prepared in
accordance with the UCI’s national legislation, related audit report thereon, and management report (see
also Section 13.4.1.).
Period end exchange rates should also be disclosed.

10.5.1.1. Venture capital UCIs
In addition to the requirements described previously, the annual and semi-annual reports of venture
capital UCIs must contain information on the development of the companies in which the UCI has invested
and disclose separately the profit or loss on investments sold.
Specific instances where potential conflicts of interest could arise between the interests of a Director
of the portfolio management or advisory bodies and the interests of the UCI must be indicated in the
financial statements.

10.5.1.2. Futures contracts and/or options UCIs
In addition to the requirements described previously, the annual and semi-annual reports of futures
contracts and/or options UCIs must disclose the profit or loss for each category of closed contract.
Commissions paid to brokers and fees paid to the portfolio management and advisory bodies must be
quantified in the financial statements.
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10.5.1.3. Real estate UCIs
In addition to the requirements described previously, the independent auditor of a real estate UCI and its
affiliated real estate companies, which are 50% or more funded by the UCI, must be the same.
The accounts of the UCI and its affiliated companies, which should in principle be drawn up at the
same date, must be consolidated semi-annually, disclosing the accounting principles applied for the
consolidation.
Minority unlisted shareholdings in real estate must be either partially consolidated at the year-end or
valued based on the probable realizable value. The value of minority listed shareholdings in real estate
companies should be based on the stock exchange value or market value.
The portfolio of properties in the annual and semi-annual reports must show, for each class of properties,
the cost, insured value, and valuation. Properties must be shown at their valuation in the financial
statements.

10.5.2. Annual report of AIF
AIF are required to produce an annual report that must be made available to investors within six months
of the end of the financial year or within four months when the AIF is admitted to trading on a regulated
market (see Section 13.4.1.). The annual report must be made available to the competent authorities of
the home Member State of the AIFM and, where applicable, the home Member State of the AIF.
The annual report of the AIF must at least contain a balance sheet or a statement of assets and liabilities,
an income and expenditure account for the financial year, a report on the activities of the financial year,
and any material changes in the disclosures to investors (see Section 10.3.3.) during the year, including
the following elements and underlying line items:
I. Balance sheet or statement of assets and liabilities:
• Investments
• Cash and cash equivalents
• Receivables
Total assets
• Payables
• Borrowings
• Other liabilities
Total liabilities
II. Income and expenditure account:
• Investment income (dividend income, interest income, and rental income)
• Realized gains on investments
• Unrealized gains on investments
• Other income
Total income
• Investment advisory or management fees
• Other expenses
• Realized loss on investments
• Unrealized loss on investments
Total expenses
Net income or expenditure
The annual report of the AIF must also:
• Disclose the total amount of remuneration paid by the AIFM to its staff for the financial year, split into
fixed and variable remuneration, number of beneficiaries, and, where relevant, carried interest paid by
the AIF
• Disclose the aggregate amount of remuneration broken down by senior management and members of
staff of the AIFM whose actions have a material impact on the risk profile of the AIF
• State which of the following the total remuneration disclosure relates to:
• The total remuneration of the entire staff of the AIFM
• The total remuneration of those staff of the AIFM who in part or in full are involved in the activities
of the AIF
• The proportion of the total remuneration of the staff of the AIFM attributable to the AIF
• Indicate the number of beneficiaries
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• Include an allocation or breakdown in relation to each AIF, where the information is disclosed at the
level of the AIFM
• Provide information on the financial and non-financial criteria of the remuneration policies and
practices for relevant categories of staff to enable investors to assess the incentives created, including
the information necessary to provide an understanding of the risk profile of the AIF and the measures
it adopts to avoid or manage conflicts of interest
ESMA’s Questions and Answers on the Application of the AIFMD, in its version dated 23 July 2018,
indicates that the remuneration-related disclosure requirements under Article 22(2)(e) of the AIFMD
also apply to the staff of the delegate of an AIFM to whom portfolio management or risk management
activities have been delegated. AIFMs can ensure compliance in one of the following two ways:
(i) Where the delegate is subject to regulatory requirements on remuneration disclosure for its staff to
whom portfolio management or risk management activities have been delegated that are equally
as effective as those under Article 22(2)(e) of the AIFMD, the AIFM should use the information
disclosed by the delegate for the purposes of fulfilling its obligations under Article 22(e) of the
AIFMD and Article 107 of the AIFMD Level 2 Regulation; or
(ii) In other cases, appropriate contractual arrangements should be put in place with the delegate
allowing the AIFM to receive (and disclose in the annual report for the relevant AIF(s) that it
manages) at least information on the total amount of remuneration for the financial year, split
into fixed and variable remuneration, paid by the AIF and/or the AIFM to the identified staff of the
delegate – and number of beneficiaries, and, where relevant, carried interest – which is linked to
the delegated portfolio. This means that the disclosure should be done on a prorated basis for the
part of the AIF’s assets which are managed by the identified staff within the delegate.
In both situations set out above, the disclosure may be provided on an aggregate basis i.e., by means
of a total amount for all the delegates of the AIFM in relation to the relevant AIF.
• The information prescribed by Article 22(2)(e) and (f) of the AIFMD (quantitative information on
remuneration) should be included in the annual report and cannot be disclosed in the annual report by
the way of a link to a document where the relevant information is available
Periodic remuneration disclosures are covered in Section 10.4.3.
When an AIF acquires, individually or jointly, control over a non-listed company, the AIFM is required, inter
alia, to either:
• Make the information in the annual report of the non-listed company available to the investors of each
such AIF at the latest when the annual report of the non-listed company is made available
• Include in the annual report of each such AIF information relating to the relevant non-listed company
The requirements on acquisitions of major holdings and control over non-listed companies, including the
minimum amount of information to be disclosed in the annual report of the non-listed company or of the
AIF are covered in Section 4.5.2.
EU Regulation 2015/2365 of the European Parliament and of the Council, of 25 November 2015, on the
transparency of securities financing transactions and of reuse216 (SFTR) requires the following disclosures
to be made in the annual reports of AIFs:
Global data
• The amount of securities and commodities on loan as proportion of total lendable assets defined as
excluding cash and cash equivalents
• The amount of assets engaged in each type of SFTs and total return swaps expressed as an absolute
amount (in the base currency of the AIF) and as a proportion of the AIF’s assets under management
Concentration data
• Ten largest collateral issuers across all SFTs and total return swaps (breakdown of volumes of the
collateral securities and commodities received per issuer’s name)
• Top 10 counterparties of each type of SFTs and total return swaps separately (name of counterparty
and gross volume of outstanding transactions)
Aggregate transaction data for each type of SFT and total return swap separately to be broken down
according to the below categories
• Type and quality of collateral
• Maturity tenor of the collateral broken down in the following maturity buckets: less than one day, one
day to one week, one week to one month, one to three months, three months to one year, above one
year, open maturity
• Currency of the collateral

216

Regulation 2015/2365 amended Regulation 648/2012.
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• Maturity tenor of the SFTs and total return swaps broken down in the following maturity buckets: less
than one day, one day to one week, one week to one month, one to three months, three months to one
year, above one year, open transactions
• Country in which the counterparties are established
• Settlement and clearing (e.g., tri-party, central counterparty, bilateral)
Data on reuse of collateral
• Share of collateral received that is reused, compared to the maximum amount specified in the
disclosures to investors
• Cash collateral reinvestment returns to the AIF*
Safekeeping of collateral received by the AIF as part of SFTs and total return swaps
• Number and names of custodians and the amount of collateral assets safe-kept by each of the
custodians
Safekeeping of collateral granted by the AIF as part of SFTs and total return swaps
• The proportion of collateral held in segregated accounts or in pooled accounts, or in any other
accounts
Data on return on cost for each type of SFTs and total return swaps
• Broken down between the AIF, the manager of the AIF and third parties (e.g., agent lender) in absolute
terms and as a percentage of overall returns generated by that type of SFT and total return swap*
ESMA’s Questions and Answers on the Application of the AIFMD, in its version dated 23 July 2018,
provides clarification on data to be reported under the SFT Regulation in the annual reports of AIFs.
ESMA clarified that all items except those marked with an * above should be reported on a snapshot
basis. Items marked with an * should be disclosed on an aggregate basis.
A 2010 Law Part II UCI must also include the information specified in Schedule B of Annex 1 to the 2010
Law (see Section 10.5.1). A SIF must also include the information specified in the Annex to the SIF Law
(see Section 10.5.3). A RAIF must include the information specified in the Annex to the RAIF Law (see
Section 10.5.6).
Where the AIF is required to make public an annual report in accordance with the Transparency
Directive217, only additional information must be provided to investors on request. This information must
be provided either separately or as an additional part of the annual report. In the latter case, the annual
report must be made public no later than four months following the end of the financial year to which it
refers.

The report on the activities to be included in the annual report of the AIF must contain at least an
overview of investment activities, an overview of the AIF’s portfolio at year-end or period-end, AIF
performance over the year or period, a description of the principal risks and investment or economic
uncertainties that the AIF might face, and any material changes to the information disclosed to investors.
The information in the report on the activities of the AIF shall form part of the directors or investment
managers’ report.
Any changes in the disclosures to investors (see Section 10.3.3.) are deemed material if there is a
substantial likelihood that a reasonable investor, becoming aware of such information, would reconsider
its investment in the AIF, inter alia, because such information could impact an investor’s ability to exercise
its rights in relation to its investment or otherwise prejudice the interests of one or more investors in the
AIF.

10.5.3. Annual report of SIFs
SIFs are required to produce an annual report that must be made available to investors within six months
of the end of the financial year or within four months for closed-ended funds admitted to trading on the
Luxembourg Stock Exchange’s (LuxSE) regulated market (see Section 13.4.1.). The annual report of a SIF
must also be communicated to the CSSF (see Section 10.9.).

217

Directive 2004/109/EC on the harmonization of transparency requirements in relation to information about issuers whose
securities are admitted to trading on a regulated market (the Transparency Directive – see also Chapter 13).
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SIFs that are managed by authorized AIFM as well as internally managed SIFs subject to AIFM Law (see
Chapter 6) are subject to AIF reporting requirements (see Section 10.5.2.); they are not subject to the
following SIF Law-specific reporting requirements.
The annual report must include a report on the SIF’s activities, a statement of assets and liabilities, a
detailed income and expenditure account, and the information specified in the Annex to the SIF Law,
which is set out below.
I. Statement of assets and liabilities:
• Investments
• Bank balances
• Other assets
• Total assets
• Liabilities
• NAV
II. Number of shares or units in circulation
III. NAV per share or unit
IV. Quantitative and/or qualitative information on the investment portfolio enabling investors to
make an informed judgment on the development of the activities and the results of the SIF
V. Statement of the developments (generally known as the “statement(s) of operations and
changes in net assets”) concerning the assets of the SIF during the reference period including
the following:
• Income from investments
• Other income
• Management charges
• Depositary’s charges
• Other charges and taxes
• Net income
• Distributions and income reinvested
• Increase or decrease of capital accounts
• Appreciation or depreciation of investments
• Any other changes affecting the assets and liabilities of the SIF
VI. A comparative table covering the last three financial years and including, for each financial year,
at the end of the financial year:
• The total NAV
• The NAV per share or unit
A statement of changes in the number of shares or units outstanding is also normally included. It is not
required to disclose the cost of the investments. Comparative figures are also not in practice disclosed.
It is not necessary to disclose details of the portfolio, though sufficient quantitative and/or qualitative
information for investors to make an informed judgment on the development of the activities and the
results of the SIF should be provided.
SIFs and their subsidiaries are exempt from the obligation under Luxembourg legal and regulatory
requirements of consolidating the companies owned for investment purposes.
The annual report of a closed-ended SIF admitted to trading on an EU regulated market must include a
management report and a responsibility statement (see Section 13.4.1.).

10.5.4. Annual report of EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European
Social Entrepreneurship Funds (EuSEF) are, for each qualifying European fund they manage, required to
make its audited annual report available to the competent authority no later than six months after the
end of the financial year and to make it available to investors on request. The report must describe the
composition of the portfolio of the qualifying European fund and the activities for the year. Therefore the
annual report of a EuSEF must at least include:
• Details of the overall social outcomes achieved by the investment policy and the method used to
measure these outcomes
• A statement of any divestments related to qualifying portfolio undertakings
• A description of whether divestments in relation to the other assets of the EuSEF that are not invested
into qualifying portfolio undertakings occurred on the basis of processes and criteria that are used for
selecting such assets and that were disclosed to investors
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• A summary of the activities the EuSEF has undertaken in relation to the qualifying portfolio
undertakings in terms of business support services and other support activities
• Information on the nature and purpose of the investments other than qualifying portfolio undertakings
The EuVECA and EuSEF regimes are introduced in Section 2.4.4.3.

10.5.5. Annual report of ELTIF
The annual report of an ELTIF should specifically contain the following:
• A cash flow statement
• Information on any participation in instruments involving European Union budgetary funds
• Information on the value of the individual qualifying portfolio undertakings (see Section 2.4.4.) and
the value of other assets in which the ELTIF has invested, including the value of financial derivative
instruments used
• Information on the jurisdictions in which the assets of the ELTIF are located

10.5.6. Annual report of RAIFs
The annual report must include the information specified in the Annex to the RAIF Law, which is set out
below.
I. Statement of assets and liabilities:
• Investments
• Bank balances
• Other assets
• Total assets
• Liabilities
• Net asset value
II. Number of shares or units in circulation
III. NAV per share or unit

V. Statement of the developments (generally known as the statement(s) of operations and changes
in net assets) concerning the assets of the RAIF during the reference period including the
following:
• Income from investments
• Other income
• Management charges
• Depositary’s charges
• Other charges and taxes
• Net income
• Distributions and income reinvested
• Increase or decrease of capital accounts
• Appreciation or depreciation of investments
• Any other changes affecting the assets and liabilities of the RAIF
VI. A comparative table covering the last three financial years and including, for each financial year,
at the end of the financial year:
• The total net asset value
• The net asset value per share or unit
The above requirements from the Annex to the RAIF Law are not applicable to RAIF which provide in their
constitutive documents that their exclusive object is the investment of their funds in assets representing
risk capital. Investment in risk capital means the direct or indirect contribution of assets to entities in view
of their launch, development or listing on a stock exchange.
RAIFs and their subsidiaries are exempt from the obligation to consolidate the companies owned for
investment purposes.
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10.5.7. Semi-annual report of UCIs
For a 2010 Law UCI, an unaudited semi-annual report is to be published (and communicated to the CSSF –
see Section 10.1.1.):
• For UCITS: within two months of the end of the period to which it relates
• For Part II UCIs: within three months of the end of the period to which it relates
• The semi-annual report must disclose at least the information specified in Subsections 10.5.1. I – IV. A
statement of income and expenditure is not obligatory
See also Sections 10.5.1.1. to 10.5.1.3. for specific additional disclosure requirements for specific types
of 2010 Law Part II UCIs.
CSSF Circulars 14/592 and 13/559 implementing ESMA’s Guidelines on ETFs and other UCITS issues
require disclosure of the size of the tracking error in the semi-annual report of index-tracking UCITS.
There is no requirement to produce a semi-annual report for SIFs, except for closed-ended SIFs admitted
to trading on a regulated market or other trading venue, such as the Bourse de Luxembourg or Euro MTF
(see also Section 13.4.1.).
The semi-annual report of UCITS also needs to include the disclosures required by the SFT Regulation, as
described in Sections 10.5.1. and 10.5.2.

10.5.8. Interim management statement of UCIs
An interim management statement must be published for closed-ended UCIs admitted to trading on an EU
regulated market, such as the Bourse de Luxembourg (see Section 13.4.1.).

10.5.9. Multiple compartment UCIs
In the case of multiple compartment UCIs, all the annual and semi-annual information outlined in
Sections 10.5.1. to 10.5.9., where applicable, is required for each compartment. Each compartment
may be denominated in different currencies. Combined figures of the financial statements are required
to be shown in the currency of the UCI. The notes to the financial statements and semi-annual financial
statements (if any) should include the exchange rates between the currency of the combined figures and
the currencies of the various compartments.
In addition to the full report, multiple compartment UCIs may provide for the publication of separate
financial reports for each of their compartments. Such reports must include either the independent
auditor’s report or a separate audit report for each compartment.

10.5.10. Audit
10.5.10.1. General rules
The audit requirements and auditors’ responsibilities are covered in Article 154 of the 2010 Law, Article
55 of the SIF Law, Article 20 of the AIFM Law, Article 43 of the RAIF Law, and CSSF Circulars 02/77
(on NAV calculation errors and compensation of losses arising from non-compliance with applicable
investment restrictions) and 02/81 (on the long form report). Auditors are bound by the obligation of
professional secrecy.
The financial statements included in the annual report must be audited by a Luxembourg independent
auditor (réviseur d’entreprises agréé), that is approved by the CSSF in accordance with the Law of 23 July
2016 on the audit profession and that is also suitably qualified in terms of relevant experience. The audit
is conducted in accordance with International Standards on Auditing (ISAs) issued by the International
Federation of Accountants (IFAC), as adopted for Luxembourg by the CSSF. The audit report is to be
reproduced in full in each annual report.
Except for RAIFs which are not directly under the supervision of the CSSF, the independent auditor must
report promptly to the CSSF where information provided to investors or the CSSF does not truly describe
the financial situation and any fact or decision, which he has become aware of during the audit of a UCI,
that is liable to:
• Constitute a substantial breach of the Law or regulations
• Affect the continuous functioning of the UCI
• Lead to a refusal to certify the accounts or to the expression of qualifications thereon
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The CSSF may determine rules regarding the scope of the audit and the independent auditor’s report and
may request auditors to carry out special audits.
EU Regulation 537/2014 of the European Parliament and of the Council of 16 April 2014 requires the
independent auditor of a fund which qualifies as a public interest entity to submit, in writing, a report to
the audit committee218 on the results of the statutory audit, no later than the date of submission of the
audit report. Following the Law of 23 July 2016 on the audit profession, the audit committee219 has to
give this report to the board of directors of management body of the public interest entity.
UCIs must immediately send to the CSSF, without being specifically requested to do so, the certificates,
reports, and written commentaries (in particular the “management letter”) issued by the independent
auditor, as indicated in Chapter P of Circular 91/75.
The independent auditor must also intervene and has certain reporting requirements in the case of NAV
calculation errors and compensation of losses arising from non-compliance with applicable investment
restrictions (see Sections 8.8.2.3.4. and 8.8.3.).
The 2010 Law requires that if a master UCITS and a feeder UCITS have different auditors, the auditors
should enter into information-sharing agreements in order to ensure the fulfillment of their duties (see
also Section 2.3.4.1.).
In kind subscriptions and, in some cases, in kind redemptions (see Sections 8.7. and 3.9.3.), fund
mergers (see Section 3.7.), and liquidations (see Section 3.10.) may also require the participation of the
independent auditor.

10.5.10.2. Long form report on the activity of 2010 Law UCIs
CSSF Circular 02/81 on long form reports, which was published on 6 December 2002 and contains
external audit guidelines, introduced the requirement for the independent auditor to submit a long
form report on the activity of the 2010 Law UCI to the Board of Directors of the UCI or its management
company, and to the CSSF for each 2010 Law UCI. No long form report is required for SIFs.
The long form report, issued for the exclusive use of the Board of Directors of the UCI or its management
company and the CSSF, covers defined areas such as an evaluation of key internal control procedures
existing at the central administration and depositary, anti-money laundering and counter terrorist
financing (AML/CFT) provisions, valuation methods, and description of the risk management system.
The table of contents of the long form report on the activity of the UCI is as follows:
1. Organization of the UCI
1.1. Central administration
1.1.1. Reliance by the UCI’s independent auditor on a report issued by the independent auditor
of the central administration
1.1.1.2. Information technology
1.2. Depositary
1.2.1. Reliance by the UCI’s independent auditor on a report issued by the independent auditor
of the depositary
1.2.1.1. Procedures and controls
1.2.1.2. Results of reconciliations
1.3. Relationship with the management company/conducting officers
1.4. Relationships with other intermediaries

218

In accordance with article 52(5)b) of the Law of 23 July 2016 on the audit profession, in Luxembourg UCITS and AIFs are
exempt from the requirement to establish an audit committee. The role of the audit committee will be assumed by the Board
of Directors.

220

idem
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1.1.1.1. Procedures and controls
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2. Review of the transactions of the UCI
2.1. Anti-money laundering and counter terrorist financing procedures (see Subsection 8.7.4.4.7.I.)
2.2. Valuation methods
2.3. Risk management systems
2.4. Specific tests, including NAV errors and instances of active non-compliance with investment limits
2.5. Statements of net assets and of changes in net assets, also including “window dressing”220,
portfolio turnover221, performance fees, soft commissions222 or similar arrangements and
rebates223, retrocessions224, and expenses
2.6. NAV publication
2.7. Results of reconciliations
2.8. Late trading and market timing
3. Internet
4. Investor complaints
5. Follow-up of issues raised in the previous report on the activity of the UCI or the management letter
6. Overall conclusion
In the case of a change of service provider (central administration, depositary, management company or
manager) during the period under review, the long form report needs to make reference only to the new
service providers in the relevant sections.
UCIs which were put into liquidation or merged by absorption may obtain clarification from the CSSF
as regards the period to be covered by the last long form report.
The independent auditor is required to issue a management letter covering the period between the last
accounting period end date and the date of liquidation or merger.

10.5.10.3. Additional provisions regarding late trading and market timing
CSSF Circular 04/146 includes provisions on the role of the independent auditor regarding late trading
and market timing (see Section 8.7.5.), which are additional to those of CSSF Circular 02/81.
The independent auditor of the UCI checks the procedures and controls put in place by the UCI so as to
protect itself from late trading practices and describes these in its long form report. For UCIs that, due
to their structure, are likely to be subject to market timing practices, the independent auditor checks the
measures and/or controls put in place by the UCI to protect itself by the best possible means against such
practices and describes such measures and/or controls in its long form report.
If the independent auditor of the UCI, during the performance of its duties, becomes aware of a case of
late trading or market timing, it must indicate this in the long form report.
In case of indemnification of investors harmed by late trading or market timing practices during the
accounting year, the independent auditor must give, in the long form report, an opinion as to whether
investors have been adequately indemnified.
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Purchases and sales of securities in order to improve the appearance of the portfolio and/or its conformity with the Law and
the prospectus before presenting it to shareholders or unitholders.
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Using the method described in the CSSF Circular 03/122 issued on 19 December 2003:
Turnover = [(Total 1 – Total 2)/M] * 100
With:
Total 1 = Total of securities transactions during the relevant period = X + Y, where X = purchases of securities
and Y = sales of securities
Total 2 = Total of transactions in shares or units of the UCI during the relevant period = S + T, where
S = subscriptions of shares or units of the UCI and T = redemptions of shares or units of the UCI.
M = average monthly assets of the UCI.
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Arrangements by which the investment adviser or UCI manager obtains products or services from a broker in exchange for
the orders the broker has received from the investment adviser or UCI manager.

223

Arrangements between the broker and the manager of the UCI and/or its linked entities by which the broker reduces,
refunds or renounces part of the brokerage fees due by the UCI manager and/or its linked entities (e.g., on the basis of the
transaction volume) to the benefit of a party other than the UCI (for example the manager).

224

Retrocessions or rebates received by the manager of the UCI or any party related to the manager of the UCI from managers
of investee funds.
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10.5.10.4. Additional provisions regarding CSSF regulations 12-02
CSSF Regulation No. 12-02 includes provisions on the role of the independent auditor regarding
compliance with the legal and regulatory requirements and AML/CFT which are additional to those of
CSSF Circular 02/81. In this respect the long-form report should include the following information:
• The description of the AML/CFT policy
• The assessment of the analysis of money laundering and terrorist financing risks
• The declaration on the realization of a regular audit of the AML/CFT policy by the internal audit
department and the AML/CFT compliance officer
• The verification of the training and awareness-raising measures for employees as regards money
laundering and terrorist financing
• The historical statistics concerning the detected suspicious transactions
• The control of the application of the provisions of Regulation (EC) No. 1781/2006

10.6. General meetings
An investment company, or the management company of a common fund, must generally hold at least
one general meeting of shareholders each year within six months of the financial year end225.
The convocation to the annual general meeting must indicate how to obtain the annual accounts, the
independent auditor’s report, the management report, and the observations of the supervisory board (if
applicable) and state that the investor may request that these documents be sent to him.
The annual accounts, including the report of the independent auditor, must be available at the investment
company’s registered office 8 days before the annual general meeting.
The annual general meeting hears the reports of the directors or of the management board, as well as the
independent auditor, before adopting the annual accounts.
The annual general meeting then votes specifically as to whether discharge is given to the directors or
members of the management board. Such discharge is only valid, inter alia, if the annual accounts contain
no omission or false information concealing the true situation of the company.

The annual report of an investment company has to be registered at the Trade and Companies Register
(Registre de Commerce et des Sociétés, Luxembourg - RCS) in one of the official languages (being French,
German and Luxembourgish) or English during the month of its approval by the general meeting of
shareholders.
The RCS number of the investment company or the RCS number of the management company (in the
case of a common fund) should be disclosed on the cover of the annual report.
The presentation and the form of the documents to be published must meet certain technical standards
defined in the ministerial regulation of 27 May 2016 (Règlement ministériel), including requirements
such as:
• PDF/A format
• The header must disclose, among others, the denomination, the legal form, the registered number,
and the registered address
The new publication regime has specific implications for common funds (fonds commun de placement FCP):
• Common funds must be registered with the Trade and Companies Register
• The management company must file with the Trade and Companies Register the common fund’s
management regulation within the common funds’s own file under a new section K
• Other documents subject to deposit with the Trade and Companies Register:
• The facts leading to the liquidation of the common fund
• The injunction to put the common fund into liquidation addressed by the CSSF to the management
company
A progressive scale of late filing fees relating to the filing of company annual accounts not performed
within the time prescribed by law applies.
The late filing fees are described in Appendix J of the Grand Ducal Regulation dated 27 May 2016.
225

An investment company, or management company, formed as a private limited liability company (S.à r.l.) must hold at least
one annual general meeting of shareholders if there are more than 25 shareholders. If there are less than 25 shareholders,
there is no obligation to hold general meetings.
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10.8. Financial information reporting to authorities
10.8.1. UCIs
Monthly and annual financial information must be provided in an electronic format to:
• The CSSF for statistical and supervisory purposes
• The Luxembourg Central Bank (BCL)
The contents of the monthly, semi-annual and annual financial information to be reported to the CSSF are
set out:
• For 2010 Law UCIs, in Circular 97/136, as amended, and Circular 15/627
• For SIFs, in Circular 07/310, as amended, and Circular 15/627 The information must be prepared
separately for each compartment. Consolidated information is not required
The CSSF issued Frequently Asked Questions concerning U1.1 Reporting on 3 June 2016 clarifying
certain requirements of Circular 15/627.
Report

Reporting deadline (from end of period)

2010 law UCIs:
• Monthly information (Table U 1.1)
• Annual information (Table O 4.1 and O 4.2)
SIFs:
• Monthly information (Table U 1.1)
• Annual information (Tables O 4.1 and O 4.2)

10 days
4 months226
10 days
6 months

Monthly information (Table U 1.1) includes details of:

I. General information on the report and the sender
II. General information on the UCI
III. Financial information on the UCI in the base currency of the UCI
IV. General information on the unit/share class
V. Financial information on the unit/share class for the reference month
VI. Information on investment income and expenses for the reference month in the base
currency of the UCI
UCIs that offer a formal guarantee to their investors (guaranteed funds) are also required to complete an
additional table of monthly financial information (Table O 1.2).
The reference date for monthly reporting is, in principle, the last day of each month. For UCIs that
calculate a weekly NAV, the reference date may be the last NAV calculation day. For UCIs that calculate
their NAV on a monthly basis, the reference date is the NAV calculation date closest to the last day of the
month. For 2010 Law Part II UCIs that calculate their NAV on a less frequent basis, the reporting should
be based on end of month accounting data. For SIFs that calculate their NAV on a less frequent basis, the
reporting can be based on the last available NAV; the final NAV per share or unit must be provided to the
CSSF when it becomes available.
Annual information to be reported (Table O 4.1) includes detailed breakdowns of:
I. Net assets
• Total assets
• Total liabilities
• Net assets at the end of the year
II. Operations
• Total income
• Total charges
• Net investment income
• Profit or loss on operations

226

The AIFM Law extends the annual reporting deadline for Part II UCIs to 6 months, but, at the time of writing, no
amendment had been made to change the annual reporting deadline.
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III. Changes in net assets
• Net assets at the beginning of the year
• Net assets at the end of the year
IV. Changes in the investment portfolio
• Total purchases of transferable securities and other investments
• Total sales of transferable securities and other investments
V. Breakdown of the securities portfolio and of liquid assets other than cash at bank
VI. Countries in which the UCI is marketed
Forward transactions and options data to be reported (Table O 4.2) includes detailed breakdowns of:
I. Commitments at the year-end arising in respect of transactions entered into for purposes other
than hedging
II. Premiums received and paid in respect of options contracts in the course of the financial year
The reference date for annual reporting is the year end closing date.
The main circular covering BCL reporting is BCL Circular 2014/237 and CSSF Circular 14/508 on the
statistical data collection for money market funds and investment funds. The reporting templates,
detailed instructions, circulars and circular letters, and reporting calendars are available on the BCL
website.
The BCL reporting requirements distinguish between money market funds227 and (other) investment
funds, which are categorized as follows:
•
•
•
•
•
•

Equity UCIs
Bond UCIs
Real estate UCIs
Mixed UCIs
Other UCIs
Alternative UCIs (hedge funds)
Reporting deadline
(from month end in
working days)

Report
Monthly statistical report:

• Money market funds (MMFs): S 1.3. “Monthly statistical balance sheet for MMFs”
• Investment funds: S 1.6. “Information on valuation effects on the balance sheet of

10

Quarterly statistical report: S 2.13. “Quarterly statistical balance sheet of UCIs”

20

20

Monthly security by security reporting:

• MMFs
• Investment funds

10
20

The information to be included in the Monthly statistical balance sheet for MMFs is the same as the
information to be included in the Quarterly statistical balance sheet of UCIs. Breakdowns must be
provided for the following categories of assets and liabilities:
• Assets:
• Claims
• Securities other than shares
• Quoted shares
• Unquoted shares
• Participating interests: quoted shares

•
•
•
•
•

Participating interests: unquoted shares
Fixed assets
Accrued interest
Other assets
Financial derivatives

•
•
•
•
•

Shares or units issued
Accrued interest
Debt securities issued
Other liabilities
Financial derivatives

Total assets
• Liabilities:
• Overnight borrowings
• Borrowings with agreed maturity
• Borrowings redeemable at notice
• Repurchase agreements
• Short sale of securities
Total liabilities

227

The criteria to be met by MMFs for the purpose of reporting are the same as those to be met for the purpose of utilization
of the “money market fund” label under ESMA’s guidelines (see Section 2.6.1.). The CSSF establishes a list of MMFs, or
compartments of MMFs, that are reported on the list of monetary financial institutions; the BCL transmits this list to the
European Central Bank (ECB).
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investment funds”
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The data must be provided according to:
•
•
•
•

Country of counterparty
Currency
Economic sector of the counterparty
Initial maturity

Information on valuation effects on the balance sheet of investment funds includes information on fixed
assets and financial derivatives, which must be provided if the amount reported for an item exceeds 5% in
terms of total assets.
Monthly security by security reporting must be provided for certain categories of assets and liabilities and
includes information on:
•
•
•
•
•
•

The balance sheet line
The identification code of the security
The identification of the issuer
The type of holding of securities
The quantity of securities
Supplementary information for securities not identified by an ISIN code

In practice, monthly, quarterly, semi-annual, and annual financial information is transmitted to the CSSF
and the BCL via e-file (see Section 10.9.1.).
In addition, management entities are required to submit to the CSSF on an annual basis a written report
of the management on the state of the internal controls (see Section 6.4.9.). UCITS management
companies are required to transmit their updated risk management process (RMP) to the CSSF (see
Section 7.2.8.) on at least an annual basis.
EU Regulation 2015/2365 on transparency of securities financing transactions and of reuse requires a
UCITS management company on behalf of a UCITS, a self-managed UCITS, an AIFM on behalf of an AIF,
and an internally managed AIF, to report to a registered or recognized trade repository details of any
securities financing transaction, on a T+1 basis. Securities financing transactions include repurchase
transactions, securities or commodities lending and borrowing, buy-sell back transactions and margin
lending transactions.

10.8.2 Specific reporting for MMFs
On 30 June 2017, the final text of Regulation (EU) No 2017/1131 of the European Parliament and of
the Council of 14 June 2017 on money market funds (MMF) was published in the Official Journal of the
European Union. The regulation applies from 21 July 2018 for fund set up on or after this date. By 21
January 2019, existing funds and compartments that qualify as money market funds as per the definition
set out in article 1 of the Regulation must submit an application to their competent authorities.
According to the Regulation, for MMF whose assets under management do not exceed EUR 100,000,000,
the manager of the MMF must report to the competent authority of the MMF on at least an annual basis.
For MMFs whose assets under management exceed EUR 100,000,000, the manager of the MMF must
report information to the competent authority of the MMF on at least a quarterly basis.
The manager of an MMF must also, upon request, provide the information to the competent authority of
the manager of an MMF, if different from the competent authority of the MMF.
The information reported must comprise the following points:
(a) The type and characteristics of the MMF
(b) Portfolio indicators such as the total value of assets, NAV, WAM, WAL, maturity breakdown, liquidity
and yield
(c) The results of stress tests and, where applicable, the proposed action plan
(d) Information on the assets held in the portfolio of the MMF, including:
(i) The characteristics of each asset, such as name, country, issuer category, risk or maturity, and the
outcome of the internal credit quality assessment procedure
(ii) The type of asset, including details of the counterparty in the case of derivatives, repurchase
agreements or reverse repurchase agreements
(e) Information on the liabilities of the MMF, including:
(i) The country where the investor is established
(ii) The investor category
(iii) Subscription and redemption activity
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If necessary and duly justified, competent authorities may solicit additional information.
In addition to the information referred to in the preceding paragraph, for each LVNAV MMF that it
manages, the manager of an MMF must report the following:
(a) Every event in which the price of an asset valued by using the amortized cost method deviates from
the price of that asset calculated using mark-to-market or mark-to-model by more than 10 basis
points
(b) Every event in which the constant NAV per unit or share calculated using the amortized cost method
deviates from the NAV per unit or share calculated using mark-to-market or mark-to-model or both by
more than 20 basis points
(c) Every event where the imposed thresholds regarding weekly maturing assets and net daily
redemptions on a single working day are breached and details of the course of action decided by the
Board of Directors or equivalent of the MMF in these situations
On 17 April 2018, the European Commission published Commission Implementing Regulation (EU)
2018/708 laying down implementing standards with regard to the template to be used by managers of
money market funds when reporting to competent authorities as stipulated by Article 37 of Regulation
(EU) 2017/1131 of the European Parliament and of the Council (the MMF Regulation). This implementing
Regulation was based on ESMA’s Final Report on technical advice , draft implementing technical standards
and guidelines under the MMF Regulation, issued on 13 November 2017.

10.8.3. AIF
Reporting by AIFM and internally managed AIF is covered in Subsection 6.4.21.B.

10.9. Electronic transmissions to the CSSF and publication
10.9.1. Documents to transmit electronically and to publish
CSSF Circular 03/97 of 28 February 2003 clarifies the procedure for the publication of KII, prospectuses,
and annual and semi-annual reports under the 2010 Law. It requires that the KII, prospectuses as well as
the annual and semi-annual reports of 2010 Law UCIs be published in the database of the financial center.
CSSF Circular 08/371 of 5 September 2008 covers the electronic transmission of:
• Prospectuses and annual and semi-annual reports of 2010 Law UCIs
• Offering documents, prospectuses and annual reports of SIFs

CSSF Circular 09/423 of 2 December 2009 outlines the procedures and technical specifications for the
electronic transmission of UCI management letters and long form reports. The electronic filing of these
documents is to be completed using a secured system that is accepted by the CSSF.
In addition, UCI management letters and long form reports are to be filed with the CSSF in paper form.
In practice, prospectuses, offering documents, KII, annual and semi-annual reports, management
letters, long form reports, and financial information (see Section 10.8.) are generally transmitted to
the CSSF via the e-file system (see Section 6.4.21.).

10.9.2. Transmission deadlines
A 2010 Law UCI’s prospectus and a SIF’s offering document or prospectus must be transmitted once it
has been approved by the CSSF, or if later than the approval by the CSSF, when the marketing of the UCI
begins, or when the activities of the SIF begin.
Annual and semi-annual reports must be transmitted within the deadline for the publication of the reports
in the case of 2010 Law UCIs and the deadline for making the report available to investors in the case of
SIFs. UCIs do not need to transmit these reports to the CSSF in paper form.

10.9.3. Format of transmission
All files must be transmitted to the CSSF in PDF-text format as detailed in CSSF Circular 08/371.
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to the CSSF, in their final form, via an electronic communication channel.
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11
EY services include:
•
•
•

•
•
•

Review of performance fee models and
methodologies
Benchmarking of fee structures
Advice in relation to:
• Tax structuring and restructuring of funds
• Tax structuring and restructuring of corporate
asset management structures
• Taxation of assets of funds
• Taxation of fund investors
• Fund fees
FATCA and Common Reporting Standard compliance
European tax reporting
Tax reclaims

Christian Daws

Operational tax compliance
+352 42 124 7196
Christian.Daws@lu.ey.com

Patrice Fritsch

Operational tax compliance
+352 42 124 8950
Patrice.Fritsch@lu.ey.com
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structuring
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Maria Scherer

Tax structuring - Alternative Funds
+352 42 124 7282
Dietmar.Klos@lu.ey.com

Fund tax reporting
+352 42 124 7279
Maria.Scherer@lu.ey.com

Olivier Lambert

Vincent Remy

Indirect taxation – VAT
+352 42 124 7361
Olivier.Lambert@lu.ey.com

Tax structuring
+352 42 124 7561
Vincent.Remy@lu.ey.com

Jacques Linon

Tax structuring
+352 42 124 7342
Jacques.Linon@lu.ey.com

11.1. Introduction
This Chapter covers:
• The formation and operating expenses incurred by Luxembourg UCIs
• The taxation of Luxembourg UCIs, the assets of Luxembourg UCIs, investors in Luxembourg UCIs, fees
paid by Luxembourg UCIs, and the tax implications of restructuring UCIs
• The VAT regime applicable to services provided to such Luxembourg UCIs and their service providers

11.2. Expenses
This section covers the types of formation expenses and annual operating expenses of Luxembourg UCIs.
Disclosure of fees and expenses is covered in Chapter 10.

11.2.1. Formation expenses
Formation expenses include costs incurred to establish a UCI and to enable it to do business, excluding
initial capital requirements (see Section 2.5.). A newly established compartment of a UCI may also incur
formation expenses. For master-feeder UCI structures, formation expenses may be incurred at the master
fund and feeder fund level(s).
Formation expenses are borne by the UCI, unless its management company or general partner agrees
to absorb these expenses in full or to absorb a portion of the formation expenses in excess of an amount
stated in the UCI’s prospectus or offering document. Under Luxembourg generally accepted accounting
principles, formation expenses may be amortized over a period not exceeding five years.
Formation expenses for a Luxembourg UCI may include the following:
• Notary fees
• Legal fees
• Advisory fees relating to initial structuring
• CSSF initial authorization fee:
• Single compartment UCI or SIF

EUR 4,000

• Multiple compartment UCI or SIF

EUR 8,000

• Self-managed UCITS and internally managed UCIs

EUR 15,000

(single or multiple compartment)228
Grand-Ducal Regulation of 21 December 2017, effective 1 January 2018, introduced a single lump
sum fee of EUR 500 for each authorization request for a new compartment within an existing multiple
compartment structure.
Formation expenses of a Luxembourg management entity are covered in Section 6.6.2.

11.2.2. Operating expenses
Luxembourg UCIs incur various expenses in the conduct of their operations.
The management company, AIFM, or general partner will normally be paid a fee by the UCI for its
services, when applicable.
The management company, AIFM, or general partner may, subject to the fee arrangements in place, be
responsible for paying any appointed delegates, out of the fees it receives from the UCI. Alternatively, the
UCI may pay the delegates directly out of its assets.

228

See Section 2.3.
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• Printing of prospectus/offering document

11

The most significant expense incurred by a Luxembourg UCI is the fee paid for portfolio management
or investment advisory services. The portfolio management/advisory fee is generally a fixed percentage
typically ranging from 0.05% to 2% of net assets. Minimum amounts and reduced fee rates for certain
asset levels may be applied. In addition, a performance fee, usually ranging from 5% to 20%, may also be
applied. This may incorporate a high watermark, and sometimes trigger limits and claw back provisions.
Another significant expense incurred by a Luxembourg UCI is the fee paid for administration (including,
inter alia, fund accounting and transfer agency — see also Chapter 8). The administration fee is also often
based on a specified percentage of net assets, or average net assets, of the UCI. The administration
agreement may also provide for minimum fees and/or reduced fee rates on net assets in excess of
specified levels of assets under administration.
Other operating expenses incurred by a Luxembourg UCI include:
• Directors fees, insurance, conducting persons fees (if applicable), and management company fees (if
applicable)
• Depositary fees, transaction fees, and brokerage fees
• Domiciliation fees
• Preparation of financial reports (annual and semi-annual reports, where relevant)
• Annual and semi-annual report printing costs
• Net asset value (NAV) or price publication expenses
• Independent valuation costs
• Annual registration duty (if applicable)
• CSSF annual fee:
• Single compartment UCI or SIF

EUR 4,000

• Multiple compartment UCI or SIF:
• 1 to 5 compartments

EUR 8,000

• 6 to 20 compartments

EUR 15,000

• 21 to 50 compartments

EUR 24,000

• More than 50 compartments

EUR 35,000

Grand-Ducal Regulation of 21 December 2017, effective 1 January 2018, introduced a single
lump sum fee of EUR 4,000 for each conversion request of a single compartment UCI or SIF into a
multiple compartment UCI or SIF. In addition, any change of legal status of an existing UCI or SIF or its
conversion into another legal form (for example an FCP into an investment company) is considered as a
new examination and will incur CSSF initial authorization fees as set out in Section 11.2.1..
An annual lump sum of EUR 3,000 is also payable by each UCI or SIF in non-judicial liquidation. This
lump sum is due for each financial year in which the non-judicial liquidation has not been completed,
except for the financial year in which the UCI or SIF has been deregistered from the official list.
• Legal fees
• Audit fees
• Stock exchange maintenance fee (if applicable):
• 1st quotation line

EUR 1,875

• 2 quotation line

EUR 1,250

nd

• 3rd quotation line

EUR 875

• 4th and subsequent quotation lines, per line

EUR 500

• Cross-border registration application, authorization, and maintenance fees
• Cross-border tax compliance fees
• Distribution costs including:
• Initial registration costs
• Ongoing registration costs
• Local representatives costs
• Local paying agent and other facilities costs
• Annual subscription tax for UCIs (see Section 11.3.2.2.)
• Investor communication costs
• Marketing costs
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Luxembourg UCIs may cap their fees and/or expenses. This may achieved by:
• Waive of fees, or a portion of certain expenses/fees
• Reimbursement by portfolio manager or other party of certain expenses/fees, or a portion of the
expenses/fees or assume certain expenses, or portion of the expenses
Best practice is to disclose in the annual report the impact of any waiver/reimbursement on the
performance of the UCI’s shares/units.
Operating expenses may be paid either by the UCI, or by the management company or general partner
(when the UCI is not self-managed). When they are paid by the management company or general partner,
it typically charges the UCI a fixed service fee covering the operating expenses incurred on behalf of the
UCI.
Ongoing expenses of a Luxembourg management entity are covered in Section 6.6.2.

11.3. Taxation
11.3.1. Introduction
This Section covers the taxation of:
• Luxembourg UCIs
• The assets of Luxembourg UCIs
• Investors in Luxembourg UCIs
• Fees paid by Luxembourg UCIs
This Section also covers taxation impacts of selected restructuring scenarios.

11.3.2. Taxation of Luxembourg UCIs
Luxembourg UCIs are tax exempt in Luxembourg with the exception of the registration duty and annual
subscription tax. There is no stamp duty in Luxembourg on share issues or transfers.
Taxation of management companies and AIFM is covered in Section 6.6.

11.3.2.1. Registration duty
UCIs incorporated as investment companies are subject to a registration duty of EUR 75 on incorporation
and in case of:
• Transfer of the effective place of management or registered office to Luxembourg
This registration duty is fixed; it does not vary with the number of compartments.
UCIs constituted as common funds are not subject to this registration duty.

11.3.2.2. Annual subscription tax
The Law of 23 July 2016 on the electronic filing of tax returns for taxe d’abonnement introduces an
obligation for all UCIs to electronically file tax returns from 1 January 2018.
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• Modification of the articles of incorporation

11

11.3.2.2.1. General tax rate
2010 Law UCIs are generally subject to an annual subscription tax of 0.05%; for SIFs and RAIFs229, the
rate is 0.01%. This tax is calculated and payable quarterly, based on the total NAV of the UCI on the last
day of every calendar quarter.
On incorporation of the UCI, this tax is calculated in proportion to the duration, in days, between the date
of incorporation and the end of the following quarter. For each additional compartment incorporated
thereafter, the tax base remains the total NAV on the last day of each quarter.
On the dissolution of the UCI, the subscription tax is calculated in proportion to the number of days
between the beginning of the last quarter and the dissolution (the appointment of a liquidator). Where a
compartment is liquidated but the UCI is not dissolved, there is no subscription tax due for the quarter
during which the compartment was liquidated.

11.3.2.2.2. Reduced tax rate
For 2010 Law UCIs, a reduced tax rate is applicable in the following cases:

A. UCIs investing in money market instruments and deposits
The rate is reduced to 0.01% for UCIs and UCI compartments whose exclusive policy is the investment
in money market instruments or deposits with credit institutions.
As clarified in the Grand-Ducal Regulation of 14 April 2003, such money market instruments are
deemed to include any notes and instruments representing claims, whether or not they may be
characterized as securities, including bonds, certificates of deposit, treasury bills, and any other similar
instruments, provided that at the time of their acquisition their residual maturity does not exceed
twelve months, taking account of any related hedging financial instruments. In addition, floating rate
notes with a residual maturity exceeding twelve months are permitted provided the interest rate is
adjusted to market conditions at least annually. In certain cases, a UCI whose portfolio has an average
remaining maturity not exceeding twelve months may also qualify for the reduced rate.
It should be noted that the definition of “money market instruments” for the purpose of subscription
tax is different to the criteria for the purpose of UCITS (see Section 4.2.2.7.5.). See also Section 2.6.1.

B. Institutional investor compartments or share classes
The reduced rate of annual subscription tax of 0.01% also applies to individual compartments of
multiple compartment UCIs subject to the 2010 Law, as well as to individual share classes of a UCI or
of a compartment of a multiple compartment UCI, if the shares of these compartments or classes of
these shares are restricted to one or several institutional investors.

11.3.2.2.3. Exemption
A subscription tax exemption is applicable in the following cases:

A. Investment in other Luxembourg UCIs
In order to avoid double taxation, the value of assets represented by investments in other Luxembourg
UCIs (2010 Law UCIs, SIFs and RAIFs) that have already been subject to subscription tax is exempt.

B. Institutional cash UCIs
UCIs (2010 Law UCIs, SIFs and RAIFs), compartments of multiple compartment UCIs, and share classes
are exempt from the subscription tax provided all the following conditions are met:
• The shares are reserved for institutional investors
• The exclusive policy is the investment in money market instruments or deposits with credit
institutions
• The weighted residual portfolio maturity does not exceed 90 days (floating rate notes with a
maturity exceeding 90 days but whose interest rate is adjusted at least every 90 days are also
permitted)
• The UCI benefits from the highest possible ranking by a recognized ranking agency

229

Other than RAIFs investing exclusively in risk capital, which choose to be subject to a regime similar to that of SICARs, per
Article 48 of the RAIF Law of 23 July 2016.
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C. Pension Fund Pooling Vehicles (PFPVs)
Luxembourg Pension Fund Pooling Vehicles (PFPVs) (whether 2010 Law UCIs, SIFs or RAIFs) are
exempt from subscription tax.
See Section 1.3.7. for Luxembourg’s solutions for PFPVs.

D. Microfinance UCIs
2010 Law UCIs, SIFs, and RAIFs, or compartments thereof, whose main objective is investment in
microfinance institutions are exempt from subscription tax.
The Grand-Ducal Regulation of 14 July 2010 clarified that UCIs, as well as compartments of umbrella
UCIs whose investment policy is to invest at least 50% of their assets in one or several microfinance
institutions or that benefit from the microfinance label issued by the Luxembourg Fund Labeling
Agency (LuxFLAG) are exempt from subscription tax. Microfinance institutions are defined as those
that invest at least half of their assets in microfinance investments or microfinance UCIs. Microfinance
includes all financial operations other than consumer loans, the objective of which is to support poor
populations excluded from the traditional financial system by financing small revenue generating
activities, and whose value does not exceed EUR 5,000.

E. Exchange Traded Funds or Products
2010 Law UCIs, or compartments thereof, whose securities are listed or regularly traded on at least
one stock exchange or another regulated market and whose exclusive objective is to replicate the
performance of one or more indices are exempt from subscription tax.

11.3.2.3. Tax on dissolution
Mergers, demergers, and dissolutions of a Luxembourg UCI generally do not give rise to Luxembourg tax
at the level of the Luxembourg UCI.
The transformation of a SICAV into a common fund and vice versa has no impact for Luxembourg tax
purposes.

11.3.3. Taxation of the assets of Luxembourg UCIs
This section provides an overview of the taxation of assets of Luxembourg UCIs.

11.3.3.1. Withholding tax on income

Only certain double tax treaties (DTTs) signed by Luxembourg are applicable to Luxembourg UCIs.
Treaties with the following 55 countries should be applicable to investment companies (according to
publicly available information):
Andorra
Armenia
Austria
Azerbaijan
Bahrain
Barbados
Brunei
China
Croatia
Czech Republic
Denmark

Estonia
Finland
Georgia
Germany
Guernsey
Hong Kong
Indonesia
Ireland
Isle of Man
Israel
Jersey

Kazakhstan
Laos
Liechtenstein
Macedonia
Malaysia
Malta
Moldova
Monaco
Morocco
Panama
Poland

Portugal230
Qatar
Romania
San Marino
Saudi Arabia
Serbia
Singapore
Slovakia
Slovenia
Spain231
Sri Lanka

Tadjikistan
Taiwan
Thailand
The Seychelles
Trinidad and Tobago
Tunisia
Turkey
United Arab Emirates
Uruguay
Uzbekistan
Vietnam

For investment companies set up as SIFs, treaties with these countries should in principle also apply
(except for the treaty with Spain); they are also expected to apply to investment companies set up as
RAIFs, except for RAIFs whose exclusive object is the investment of their funds in assets representing risk
capital.
230

In August 2012, the Portuguese tax authorities published a technical note regarding the entitlement of Luxembourg
domiciled investment companies with variable capital (SICAVs) to benefit from the Double Taxation Treaty between
Luxembourg and Portugal. The note clarifies that Treaty benefits should apply, provided the SICAV meets the residency
requirements of the Treaty. However, it does not clarify whether Treaty benefits will be extended to entities other than
SICAVs. Historically, Treaty benefits were not generally extended to Luxembourg SICAVs, due to interpretations of an article
of the Treaty.
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Only applicable to UCITS (Part I of the 2010 Law).
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Luxembourg UCIs may be subject to withholding taxes (WHT) on dividends and interest and to tax on
capital gains in the country of source of the income from their investments.

11

The applicability of such DTTs, however, is not always clear. In principle, common funds will not benefit
(with certain exceptions) unless the unitholders themselves are able to claim the reduced rate under the
DTT, which, in practice, may be very difficult. Furthermore, investment companies may be able to benefit
from DTTs with certain other countries that do not specifically mention their applicability to such funds.
These include232:
• Bulgaria

• Italy

• Greece

• Republic of Korea

A UCI may be able to establish a subsidiary (e.g., a Luxembourg SOPARFI) in certain cases which could
benefit from a DTT; this is the established practice for investing in certain countries (see also Section 2.7.).

11.3.3.1.1. Reclaim opportunity for withholding tax
Investment funds may have the possibility to obtain refunds of dividend withholding taxes (typically,
where the withholding tax was considered to be discriminatory by the European Court of Justice (e.g.,
Aberdeen C-303/07, Santander C-338/11)).
Investment funds may therefore consider filing protective claims in a range of European jurisdictions in
order to safeguard their potential refund claims.
Opportunities to file protective claims exist, for example, in a range of European jurisdictions
including:
• Austria

• France

• Poland

• Belgium

• Germany

• Spain

• Denmark

• Italy

• Sweden

• Finland

• Norway

• The Netherlands

11.3.3.2. Financial transaction tax
Financial transaction tax (FTT) regimes may apply to certain transactions in financial instruments held by
Luxembourg UCIs in case these transactions fall within the scope of domestic FTT regimes e.g., in France
or in Italy.
In September 2011, the European Commission published its proposals for the introduction of an EU
Financial Transaction Tax (FTT). In February 2013, the European Commission submitted the revised
Proposal for a Council Directive implementing enhanced cooperation233 in the area of Financial
Transaction Tax.
The key objectives of the FTT include:
• Harmonizing legislation concerning indirect taxation on financial transactions
• Ensuring that financial institutions make a fair and substantial contribution to covering the costs
of the recent crisis and creating a level playing field with other sectors from a taxation point of
view
• Creating appropriate disincentives for transactions that do not enhance the efficiency of financial
markets or of the real economy, thereby complementing regulatory measures to avoid future
crises
Under the proposed directive, financial transactions carried out by “financial institutions” would
be subject to FTT when there is an established link to the FTT-zone. The FTT-zone would consist of
Member States participating in the FTT under the enhanced cooperation procedure.
“Financial institutions” would include credit institutions, investment firms, insurance and reinsurance
undertakings, UCITS, pension funds, alternative investment funds (AIF), securitization vehicles,
regulated markets, and other organized trading venues or platforms.
The “residence” principle and the “issuance” principle would apply to determine whether there is a
link to the FTT-zone.

232

See Circular L.G. A n°61 dated 8 December 2017 on Certificates of Residence for Luxembourg UCIs.

233

The enhanced cooperation procedure allows a group of Member States to cooperate within an EU framework without all
Member States participating. At least nine Member States must address a formal request to the European Commission,
describing the scope and the objectives of the cooperation, and should sign this request. The enhanced cooperation allows
any other Member State to join at a later stage upon request.
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In December 2015, the Finance Ministers of 10 participating Member States (Austria, Belgium,
France, Germany, Greece, Italy, Portugal, Slovakia, Slovenia and Spain) issued a joint statement
reaffirming their aim to create a harmonized taxation regime for financial transactions and to
introduce an EU FTT and agreeing certain, but not all, features of such an EU FTT.
In March 2016, Estonia, which had previously intended to participate in the FTT, completed the
formalities to leave the enhanced co-operation on FTT.
During the first half of 2016, within the relevant EU Working Party on Tax Questions which performs
preparatory work for the EU Council, the debate continued, without unanimous agreement, on
selected issues already raised: application of the ìissuanceî and ìresidenceî principles and the
territorial scope for the FTT, the possible exemption of market making activities and the scope of
transactions in derivatives to be subject to the FTT.
In early 2017, the EU Commissioner responsible for FTT indicated that a draft legislative text would
be forthcoming later in 2017. However no draft has been published yet and the finance ministers
of the 10 prospective participating Member States suspended negotiations in September 2017 to
examine the impact on FTT of the UK’s departure from the EU in March 2019.

11.3.3.3. Taxation of holding structures
In addition to taxation at the level of the underlying assets of Luxembourg UCIs, intermediate holding
structures may also be subject to taxation.
This section provides a general overview on the Luxembourg holding regimes. The most common is the
SOPARFI; the securitization vehicle is also used in certain cases.
The taxation of international holding structures is beyond the scope of this Technical Guide.

A. SOPARFIs

SOPARFIs are fully taxable Luxembourg companies, subject to corporate income tax, municipal
business tax, and net worth tax. The taxable worldwide income is subject to corporate income tax (plus
employment fund surcharge) and municipal business tax. The aggregate tax rate is currently 26.01%
in Luxembourg City. Furthermore, SOPARFIs are subject to annual net worth tax at a tax rate of 0.5%
on the adjusted net asset value (the unitary value) up to and including EUR 500 million plus 0.05%
for taxable amounts exceeding EUR 500 million at the beginning of the year. Upon request, the NWT
could be reduced (up to the amount of the prior year CIT due) by creating a special reserve equal to
five times the amount of NWT to be reduced. Such reserve needs to be kept in the annual accounts
for five years. Since 1 January 2016, SOPARFIs that are subject to Luxembourg corporate income tax
and more than 90% of whose assets exceed EUR 350,000 and consist of financial assets, transferable
securities, bank deposits and receivables owed by affiliated companies are subject to a flat annual
minimum net worth tax amounting, from 1 January 2017, to EUR 4,815. SOPARFIs that do not meet
the above conditions are subject to a variable annual minimum net worth tax, which ranges from EUR
535 to EUR 32,100, depending on the balance sheet total at the financial year end.
Assets that generate income (or are likely to generate income) that is not taxable in Luxembourg,
including income for which the taxation right belongs to another country based on a DTT concluded
with Luxembourg (e.g., immovable property, or assets allocated to a permanent establishment) should
be excluded from the balance sheet total for the purpose of determining the said minimum tax. This
allows that, inter alia, Luxembourg real estate vehicles directly holding foreign real estate property are
not highly impacted.
Minimum corporate income tax was abolished with effect from 1 January 2016.
Withholding tax (WHT) may be levied on dividends distributed and, in certain specific cases, interest
paid by a SOPARFI. Furthermore, provided certain conditions are met:
• Dividends paid by and capital gains realized from direct subsidiaries of a SOPARFI may be exempt
from corporate income tax and municipal business tax (i.e., the participation exemption regime may
apply)
• Interest expenses may be tax deductible if the arm’s length principle is respected and they are not
linked to the financing of a tax exempt asset
• Qualifying subsidiaries of the SOPARFI may be exempt from net worth tax
Dividends paid by SOPARFIs may be exempt from 15% WHT on the gross amount of the dividend under
double tax treaty (DTT) provisions. SOPARFIs have access to more than 80 DTTs and benefit from the
provisions of European Union (EU) Directives.
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Luxembourg SOPARFIs are briefly introduced in Subsection 2.7.1.

11

B. Securitization Vehicles
Luxembourg securitization vehicles are briefly introduced in Subsection 2.7.2.
Luxembourg securitization vehicles have access to beneficial taxation regimes, which can be briefly
summarized as follows:
• Securitization companies:
• Are fully taxable companies subject to corporate income tax and municipal business tax;
however, commitments (interest or dividend) to investors and creditors qualify as tax deductible
interest expenses even if they have not been actually paid out in a given year. Therefore, in
practice, as most of their income is immediately repaid or committed to investors, the taxable
basis of securitization companies is often close to zero
• Since 1 January 2016, are subject to minimum net worth tax (i.e., EUR 4,815 per fiscal year
from 2017)
• Are not subject to specific thin capitalization rules
• Have access to existing DTTs on a case-by-case basis
• Are subject to VAT
• Securitization funds are tax transparent entities that are exempt from any direct taxation in
Luxembourg, including the annual subscription tax
• Management services provided to securitization vehicles are VAT exempt in practice
• Repatriation of proceeds to investors are free from Luxembourg WHT

11.3.3.4. Other taxes impacting the assets of Luxembourg UCIs
There are many other types of taxes that may impact the assets of Luxembourg UCIs. For example,
investments in real estate may be subject to transfer taxes or registration duties. Other taxes are beyond
the scope of this Technical Guide.

11.3.4. Taxation of investors in Luxembourg UCIs
11.3.4.1. Withholding tax on dividends paid by Luxembourg UCIs
There are no withholding taxes (WHT) on dividends paid by Luxembourg UCIs of the types covered by this
publication. Note that payments of the type that were subject to withholding tax under the Luxembourg
Law implementing the EU Savings Directive until 31 December 2014, were subject to automatic exchange
of information under the same law, as amended, from 1 January 2015 to 31 December 2015 and, in the
case of payments on or after 1 January 2016, are subject, instead, to automatic exchange of information
under the CRS Law (see 11.3.4.4.3).

11.3.4.2. Foreign UCI investors and foreign feeders
Non-resident UCI investors (individuals and corporations) are exempt from taxation in Luxembourg
on capital gains realized upon sale of their shares or units in a Luxembourg UCI (even in cases where
they held a substantial shareholding of more than 10%). This facilitates the creation of master-feeder
structures with a Luxembourg investment company as the master fund.

11.3.4.3. Luxembourg resident investors in UCIs
Upon distribution of dividends by the UCI or redemption of the shares or units of the UCI, the Luxembourg
individual or corporate investor has to declare his income from the UCI in his annual tax return. Capital
gains arising from the sale of UCI shares or units, other than speculative gains (i.e., sale of the shares
or units of the UCI within six months after acquisition), are exempt from taxation in the hands of
Luxembourg resident individual investors. In case the individual investor holds more than 10% of the
capital of an investment company (SICAV or SICAF)234, any gain realized on sale of the shares is subject to
individual taxation in Luxembourg.
Dividends and capital gains realized upon redemption of shares or units in a Luxembourg UCI are
generally subject to corporate taxation at the level of a Luxembourg corporate investor (regardless of the
holding period and the percentage held).

234

The 10% threshold is determined on an umbrella fund basis.
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11.3.4.4. Enhanced international cooperation
11.3.4.4.1. European Union Member States
The Law of 29 March 2013 transposing part of the Directive 2011/16/EU on administrative cooperation
in the field of taxation (often referred to as “DAC 1”) entered into force with retroactive effect from 1
January 2013.
The Law of 29 March 2013 lays down the rules and procedures under which Luxembourg will cooperate
with other EU Member States on the exchange of tax related information that is foreseeably relevant to
the administration and enforcement of the domestic laws of the Member States. The Law complements
Luxembourg’s legislation enabling the exchange of information provided for by double taxation treaties
(DTTs). In recent years, Luxembourg has signed new DTTs and amended existing DTTs with other
countries that comply with the OECD standards on the exchange of information upon request between tax
authorities.
The Law applies to all taxes except value added tax (VAT), customs duties and excise duties covered
by other EU legislation on administrative cooperation between EU countries. It does not apply to social
security contributions.
The Law implements almost all provisions of the Directive, inter alia:
• Inclusion of information held by a bank or other type of financial institution in the scope of exchange of
information on request regarding taxable periods from 1 January 2011
• Introduction of deadlines for the exchange of information
• Introduction of other forms of administrative cooperation
In March 2014, a Law was adopted by the Luxembourg Parliament implementing automatic exchange of
information in accordance with Article 8 of the Directive 2011/16/EU on administrative cooperation in
the field of taxation.
The Law introduced the automatic and mandatory exchange of information for specific categories of
income. Luxembourg tax authorities communicate information on employment income (falling within the
scope of Luxembourg withholding tax on wages), pension income, and Directors’ fees paid from 2014
onwards.
The tax authorities also released new forms to be used for the declaration of withholding tax on directors’
fees.

The scope of the Directive 2011/16/EU on administrative cooperation in the field of taxation has
gradually been extended by the addition of further types of automatic exchange of tax-related
information, through amending Directives known as DAC 3 on automatic exchange of information
concerning tax rulings and advance pricing agreements, DAC 4 on country-by-country reporting of
certain financial information by multinational groups, DAC 5 ensuring that tax authorities have access
to information collected for anti-money laundering purposes and DAC 6 on automatic exchange of
information on reportable cross-border arrangements.

11.3.4.4.2. FATCA
The Foreign Account Tax Compliance Act (FATCA) provisions are United States legislation that applies
mainly to non-US entities that FATCA defines as Foreign Financial Institutions (FFIs) and aims to prevent
tax evasion by US persons through the use of accounts outside the US or of foreign investment vehicles.
The FATCA provisions were ultimately incorporated into the Hiring Incentives to Restore Employment
Act (HIRE Act), which was enacted in March 2010. Regulations were issued in January 2013 and were
amended and completed by a further package of Regulations in February 2014 and January 2017. The
FATCA provisions were essentially applicable from 1 July 2014.
The implementation of FATCA is ensured mainly by Intergovernmental Agreements (IGAs) signed by the
United States with many countries, including Luxembourg235.

235

The US Department of the Treasury publishes a list of partner jurisdictions and signed IGAs.
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On 9 December 2014, Council Directive 2014/107/EU amending Directive 2011/16/EU as regards
mandatory automatic exchange of information in the field of taxation (often referred to as “DAC 2”)
was adopted. It required that all EU Member States apply automatic exchange of information between
Member States starting 1 January 2016 (except Austria, which had to start by 2017) in accordance
with the OECD’s Common Reporting Standard (CRS) (see Section 11.3.4.4.3.). DAC 2 was implemented
in Luxembourg by the Law of 18 December 2015 on the automatic exchange of financial account
information in tax matters.

11

In March 2014, Luxembourg signed a Model 1 IGA providing that Reporting Luxembourg FFIs will report
information annually on certain account holders to the Luxembourg tax authorities, which in turn will
provide such information to the US under an automatic exchange of information. The Luxembourg-USA
IGA was amended by an exchange of notes signed 31 March 2015 and 1 April 2015 and approved by the
Law of 24 July 2015 (the “FATCA Law”).
By the end of June 2018, the United States had signed IGAs with 101 countries, and substantial
agreement had been reached with 12 other countries.
Under FATCA, FFIs are de facto required to become information-gathering and tax collection agents on
behalf of the IRS. FFIs, as defined by FATCA, cover a broad range of financial institutions, including banks,
life insurance companies, investment funds, pension funds, mutual funds, private equity funds, broker
dealers, and management companies.
FFIs’ “on-boarding” processes236 for “new account holders” (including investors in investment funds) had
to be FATCA-compliant by 1 July 2014 and a data and (in some cases) documentation review process with
respect to “pre-existing accounts” had to be performed and completed by specified dates, the latest being
30 June 2016. Luxembourg reporting FFIs are required to register with the IRS and to obtain a Global
Intermediary Identification Number (GIIN).
Information reporting by FFIs that are Investment Entities (e.g., investment funds) was phased in as
follows:
• With respect to the 2014 calendar year, FFIs had to report by 31 August 2015 the identity and
account balances of US Specified Persons that are account holders or that are the Controlling Persons
of a Passive Non-Financial Foreign Entity (Passive NFFE) that is an account holder, for US accounts
identified by 31 December 2014. With respect to the 2015 calendar year, Investment Entity FFIs
also had to report information about income and redemption proceeds paid to such US accounts, and
payments to non-participating FFIs, by 30 June 2016 (and the same a year later with respect to 2016)
and the same every year thereafter with respect to US accounts
• Luxembourg Reporting FFIs are also required to provide a “nil report” to the Luxembourg tax
authorities if they have no accounts to report.
Certain FFIs may face a lighter burden of compliance if they fulfill conditions to be “deemed-compliant”
FFIs, also referred to as “Non-Reporting FIs” under the IGA.
Failure by a FFI to comply with FATCA will result in a 30% WHT being applied by US withholding agents and
by other FFIs on “withholdable payments”237 to such a “non-participating FFI”, including dividends and
interest paid by US issuers (in some cases, starting 1 July 2014), as well as gross proceeds of the sale of
US securities (currently scheduled to start 1 January 2019).
The FATCA Law also provides for penalties to be charged by the Luxembourg tax authorities, up to
EUR 250,000 if a Luxembourg FI fails to comply with the required due diligence procedures or fails to
implement reporting mechanisms and 0.5% of amounts due to be reported by the FI (and minimum EUR
1,500) in case of failure to report or incomplete or incorrect reporting.
Finally, in fulfilling its obligations under the FATCA Law, a Luxembourg FI has duties to fulfill pursuant to
Luxembourg’s Data Protection Law and the EU Global Data Protection Regulation (GDPR) (see further
details under in Section 11.3.4.4.3. OECD Common Reporting Standard (CRS)).

11.3.4.4.3. OECD Common Reporting Standard (CRS)
In line with FATCA developments, in February 2014, the OECD released a new standard for the automatic
exchange of information between tax authorities, also known as the Common Reporting Standard (CRS).
Further details were published in July 2014.

236

This refers essentially to the procedures to be applied upon opening of a new “account” or upon issuance of new shares
or units of a UCI to an investor. The UCI (or other FFI) must identify the investor (or other “account holder”), categorize
it correctly for FATCA purposes, and obtain the appropriate documentation for FATCA purposes. With respect to preexisting accounts of individuals, the presence of certain “US indicia” needs to be checked and, if present, triggers
further documentation requirements or reporting of such individuals as Specified US Persons. In the case of entities, the
categorization is relatively complex and, for some, control of the entity, through ownership or by other means, needs to be
identified and, in some cases, reported.

237

“Withholdable payment” includes not only payments of income and gains from US sources (including but not limited to
dividends and interest, rents, salaries, wages, premiums, annuities, compensations, remunerations, emoluments, and
other fixed or determinable annual or periodical gains, profits and income) but also gross proceeds from the disposition of
securities that can produce US sourced dividends or interest. Payments relating to certain grand-fathered obligations are
excluded.
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The CRS, like FATCA IGAs, broadly defines Financial Institutions (FIs), thereby including among others
banks, insurance companies, investment funds, pension funds, mutual funds, private equity funds, broker
dealers, and management companies, unless they present a low risk of being used for evading tax and,
subject to detailed conditions, are excluded from reporting obligations. The CRS requires that FIs in CRSparticipating countries should:
• Apply “account holder” identification and documentation procedures, including indicia searches, to
identify the country of tax residence of account holders (including investors in investment funds)
• Annually report individuals resident (or deemed to be resident) in CRS-participating countries
(including controlling persons of “passive” non-financial entities) and entities resident in CRSparticipating countries other than FIs, the value of their assets or account and the aggregate of certain
payments they receive, to the FI’s tax authority, who will in turn forward this information to the tax
authority of the country (or countries) of residence or deemed residence
In May 2013, Luxembourg signed the OECD Multilateral Convention on Mutual Administrative Assistance
in Tax Matters, which provides a legal basis for the automatic exchange of tax information between
signatory countries who so agree. By passing the Law of 26 May 2014, the Luxembourg Parliament
approved the Convention.
By May 2018, 100 countries (including Luxembourg) had signed the Multilateral Competent Authority
Agreement (MCAA) under which they participate in applying the OECD’s common reporting standard. 53
countries, including Luxembourg, signed as “early adopters” of the OECD’s common reporting standard,
adhering to the following phasing in of the CRS rules:
• 1 January 2016: New account opening procedures to record tax residence had to be in place for new
accounts that are or were opened on or after this date
• 31 December 2016: Due diligence procedures for identifying high-value, pre-existing individual
accounts had to be completed
• 30 September 2017: The first exchange of information between tax authorities was completed by this
date, in relation to new accounts and pre-existing accounts identified as reportable for 2016
• 31 December 2017: Due diligence procedure for identifying low-value, pre-existing individual accounts
had to be completed
• 30 September 2018: exchange of information between tax authorities is due to take place by this date
in relation to accounts identified as reportable for 2017
The other 47 signatories of the MCAA committed to apply the CRS from 1 January 2017. For them, each
of the above milestones is one year later than for the early adopters.

Both the FATCA Law and the CRS Law provide for penalties to be charged by the Luxembourg tax
authorities, up to EUR 250,000 if a Luxembourg FI fails to comply with the required due diligence
procedures or fails to implement reporting mechanisms and 0.5% of amounts due to be reported by the
FI (and minimum EUR 1,500) in case of failure to report or incomplete or incorrect reporting. These
penalties apply separately (and may therefore be cumulated) for FATCA and for CRS.
Finally, in fulfilling its obligations under the FATCA Law and under the CRS Law, a Luxembourg UCI is
acting as a data controller as defined by the Luxembourg data protection law of 2 August 2002 (as
amended from time to time) (the “Data Protection Law”) and, from 25 May 2018, by the EU GDPR, and,
in accordance with the Data Protection Law, the GDPR, the FATCA Law and the CRS Law, it has a duty to
notify investors and investors’ controlling persons (where applicable):
• That personal information will be collected and processed for the purposes of the FATCA Law and the
CRS Law by the UCI, or by the UCI’s investment manager, central administration agent, depositary
bank, global distributor, management company or their delegates on its behalf and will, where required
by the FATCA Law and/or the CRS Law, be reported to the Luxembourg tax authorities and by the
Luxembourg tax authorities to the US Internal Revenue Service and/or to the tax authorities of other
countries that are or will be participating in the CRS
• Which data will be reported
• That replying to requests for information or documentation required by the FATCA Law or by the CRS
Law is compulsory and the consequences that may result from the absence of the required response
• And that each person whose personal data is so collected and processed or disclosed to the
Luxembourg tax authorities has a right of access to such data and a right to have incorrect or
incomplete data rectified
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Directive 2014/107/EU of 9 December 2014 (often referred to as “DAC 2”) also requires that all EU
Member States apply the CRS between Member States starting 1 January 2016 (except Austria, which
had to do so by 2017). In Luxembourg, the Directive and the CRS were implemented by the Law of 18
December 2015 on the automatic exchange of financial account information in tax matters (the “CRS
Law”).

11

11.3.5. Taxation of fees paid by Luxembourg UCIs
11.3.5.1. Directors’ fees
A withholding tax (WHT) of 20% is levied on the gross amount of the fees (equivalent to 25% of the net
amount of the fees) at the time of distribution. It applies to Directors’ fees paid to companies and to
individuals and is creditable against the recipient company’s/individual’s Luxembourg tax.
The WHT will be final for non-resident Directors provided that this is their only Luxembourg sourced
professional income and provided this income does not exceed EUR 100,000 gross per year.
Starting with the income of the year 2014, the Luxembourg tax authorities automatically communicate
with the tax authorities of the country of residence of the beneficiary (to the extent the beneficiary
resides in another EU Member State) information regarding Luxembourg Directors’ fees.
A specific return (WHT return on Directors’ fees) is to be filed by the entity paying the Directors’ fees
within eight days of the distribution. The WHT must be paid to the relevant tax authority within the same
delay (eight days of the distribution). A register of the WHTs must be kept up-to-date, recording the name
and address of the beneficiary, the amount of the tax withheld, and the date the tax was paid.
Directors’ fees also fall within the scope of VAT but should benefit from a VAT exemption when in relation
to the management of UCIs.

11.3.5.2. Carried interest
The AIFM Law defines “carried interest” as a share in the profits of the AIF accrued to the AIFM as
compensation for the management of the AIF and excluding any share in the profits of the AIF accrued to
the AIFM as a return on any investment by the AIFM into the AIF.
The Law permits the taxation of carried interest realized by certain physical persons that are employees
of the AIF or their management company as “speculative income” under Luxembourg’s Income Tax Law
provided that certain conditions are met. The applicable tax rate is 25% of the average tax rate applicable
to the taxpayer’s adjusted income — i.e., a maximum of 11.44%. In addition, dependence insurance (1.4%)
would also be due.
To benefit from the tax regime, physical persons must not have been Luxembourg tax residents, or
subject to tax in Luxembourg on their professional income, during the five years before the year of
implementation of the AIFM Law. The physical persons must, furthermore, establish their tax domicile in
Luxembourg during the year of implementation of the AIFM Law or during the following five years. The
favorable tax treatment will no longer be applicable after 31 December 2018. Developments around a
new regime are expected. However, it is not yet known when it will be enforced.
Provided that the carried interest is considered as compensation for the management of the AIF, the
remuneration falls within the scope of VAT but should benefit from the VAT exemption scheduled for the
management of UCIs.

11.3.6. Taxation impacts of selected restructuring scenarios
Tax considerations need to be examined carefully prior to proceeding with any particular restructuring
project, be they mergers of UCIs (see also Section 3.7.), conversions of ordinary UCITS into feeder UCITS
(see also Section 3.6.3.), creation of master-feeder structures (see also Section 2.3.4.1. and 11.3.4.2.),
feeder UCITS changing master UCITS (see also Section 3.6.3.), cross-border restructuring of the fund
management activities (see Sections 6.5. and 6.6.7.), or recourse to third-party service providers (see
also Section 6.4.15.).
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The following table presents an overview of the potential tax implications of selected UCI restructuring
scenarios:
Potential tax implications of selected UCI restructuring scenarios on the UCI, on investors,
and on the management companies

Potential tax impact of
restructuring to be ascertained:

In the country of:
• Income tax on capital gains

realized by the UCI
• WHT to be applied by the
UCI or an agent on a deemed
distribution or deemed
interest payment
• Impact on UCI’s FATCA and
CRS status
• Impact on UCI’s FATCA and
CRS reporting

In the country of:
• Capital duty on capital

increase
• Impact of the change of
composition of the UCI’s
portfolio on taxable income
deemed to accrue to the
investor, computed by the UCI
• Impact on UCI’s FATCA and
CRS status
• Impact on UCI’s future FATCA
and CRS reporting

The merging
UCI(s)
X

accrued interest)
transfer

Changing master UCI
(Due to portfolio
sales or transfer by
existing master UCI,
if required)

The UCI to be
converted

The current
master UCI

The feeder UCI

X

X

X

X

X

X

X

X

X

X

X

X

X

The receiving UCI The converted UCI The feeder UCI
X

The future master
The feeder UCI
UCI

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

The UCI to be
converted

The current
master UCI

The feeder UCI

X

X

X

X

X

X

X

X

X

The feeder UCI

The feeder UCI

• Stamp duty
X
In the country of residence of The merging UCI
the investor in:
(s)
• Taxation of capital gains
realized on the shares or units
of such UCI
• Taxation of income deemed
to have been realized by the
investor
• Impact of the change of
composition of the UCI’s
portfolio on taxable income
deemed to accrue to
the investor in the postrestructuring UCI
• Reconciliation of information
received by tax authorities
through CRS or FATCA with
actual taxability

Creating a new
feeder UCI

X

In the country of the issuer of The merging UCI
securities held by:
(s)
• WHT upon transfer (e.g., on
• Capital gains tax upon

Converting from
UCI to feeder UCI
(or vice versa)
(If portfolio
sales required
to constitute
new portfolio, or
portfolio transfer to
master UCI)

X

The UCI to be
converted

The current UCI/
future master UCI

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X
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UCI mergers
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Potential tax implications of selected UCI restructuring scenarios on the UCI, on investors,
and on the management companies
UCI mergers

In the country of residence of
The merging UCI
the management company (if
(s)
any) of:
• If the pre-restructuring UCI
has no legal personality and
is not a taxpayer, whether
the management company
is subject to income tax
on capital gains realized
upon transfer of the prerestructuring UCI’s assets
• Income tax on an indemnity
if the management
company is indemnified
for the termination of the
management contract

Converting from
UCI to feeder UCI
(or vice versa)

Creating a new
feeder UCI

Changing master UCI

The UCI being
converted

The current
master UCI

The feeder UCI

X

X

X

X

X

X

X

Post restructuring tax impact:
Impact of location of UCI on VAT
X
costs
Direct tax costs due to
differences between the direct
The receiving UCI
tax regimes (including WHT
vs. the merging
on distributions) applicable to
UCI(s)
the following UCIs in their own
country(ies)
Different taxes in the country
The receiving UCI
of the issuer of securities when
vs. the merging
held by:
UCI(s)
• WHT upon sale (e.g., on
X
accrued interest)

X
The combination
of feeder UCI and
master UCI vs.
single UCI

The combination
of feeder UCI and
master UCI vs.
single UCI

X

The feeder UCI
The future master
holding the future
UCI vs. the current
vs. the current
master UCI
master UCI

The master UCI
vs. the UCI being
converted

The future master
UCI vs. the current
master UCI

X

X

• Capital gains tax upon sale

X

X

X

• Stamp duty
• WHT on dividend

X

X

X

X

X

X

distributions/interest
payments

Different taxes in the country of The receiving UCI
residence of the investor holding vs. the merging
shares or units of:
UCI(s)

• Taxation of capital gain

realized on the shares or units
of the post-restructuring UCI
• Taxation of income deemed
to have been realized by the
investor
• Difference in ease or
difficulty of reconciliation
of information received by
authorities through CRS or
FATCA and determination of
taxable income

X

The future master
The converted UCI The feeder UCI vs.
UCI vs. the current
vs. the UCI to be
the current UCI/
master UCI
converted
future master UCI
(indirectly)

X

X

X

X

X

X

X

X

X

11.3.7. Taxation of foreign UCIs managed in Luxembourg
The 2010 Law and the AIFM Law have introduced provisions into Luxembourg tax law whereby UCIs
established under foreign law whose place of effective management or central administration is in
Luxembourg are exempt from corporate income tax, municipal business tax, and net worth tax.
Assets and profits of the management company resident in Luxembourg remain, however, fully subject to
corporate taxation in Luxembourg (see Section 6.6.).
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11.4. Value added tax (VAT)
11.4.1. Introduction
This Section outlines the taxable status of Luxembourg UCIs and their service providers (in particular
management companies, AIFM, and advisory companies) and the VAT regime applicable to services
provided to such Luxembourg UCIs and their service providers.
In order to determine the VAT treatment, and therefore the VAT rate or exemption applicable, the
following questions need to be answered:
• Are the supplier and the purchaser of services considered VATable persons?
• In which country is the service deemed to take place?
• If the place of supply is in Luxembourg, what is the applicable VAT regime?

11.4.2. Status of UCIs and management companies
11.4.2.1. Common funds and their management companies
As a common fund has no legal personality, it is disregarded for VAT purposes and is thus not a VATable
entity, while its management company is deemed to be a VATable person. Consequently, services
provided to a common fund are deemed to be provided to its management company.
Where a common fund is managed by a management company established in a different Member State,
the lack of harmonization within the EU in respect of the independent taxable status of common funds
could, from a VAT perspective, lead to any of the following situations in case of services provided to the
common fund:
• Double taxation
• Taxation in the home Member State of the common fund
• Taxation in the home Member State of the management company
• No taxation
Based on the current interpretation of the Luxembourg VAT Authorities, a common fund is disregarded
for VAT purposes and the services are deemed to be rendered to the management company.238
Consequently, from a Luxembourg VAT perspective, services provided by a third party to a common fund
established in a Member State other than Luxembourg and that has a Luxembourg management company
should continue to be deemed to be provided to its management company established in Luxembourg.

Unlike common funds, investment companies have a legal personality. Following a decision of the Court
of Justice of the European Union (CJEU)239, SICAVs are to be considered as taxable persons for VAT
purposes. In view of this, VAT Circular No. 723 of 29 December 2006 confirmed that investment vehicles
(such as SICAVs and SICAFs) whose management is VAT exempt by virtue of Article 44(1)(d) of the
Luxembourg VAT Law240 have the status of “taxable persons” for VAT purposes.

238

This interpretation is notably supported by some other EU Member States.

239

In the BBL case (C-8/03, 21/10/2004), the Court of Justice of the European Union (CJEU) highlighted the fact that the
activities performed by investment funds investing in transferable securities surpass the scope of the simple acquisition and
sale of securities and consist of the exploitation of an asset for the purpose of obtaining income on a continuous basis.
Therefore, the activities carried out by SICAVs qualify as economic activities from a VAT perspective. Hence, SICAVs are to
be considered as taxable persons for VAT purposes.

240

Law of 12 February 1979 concerning value added tax, as amended.
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11.4.2.3. Other investment vehicles
Other investment vehicles also benefit from the exemption from VAT for their management. This is the
case for SIFs, SICARs, pension funds set up under the law of 13 July 2005 and that are subject to the
supervision of the CSSF, pension funds set up under the law dated 7 December 2015 and subject to the
supervision of the Commissariat aux Assurances as well as in-house collective life insurance investment
funds for which the subscribers bear the financial risk and that are subject to the supervision of the
Commissariat aux Assurances.
The exemption from VAT scheduled by article 44, §1, d) is also applicable to similar undertakings
established in other EU Member States and subject to the supervision of a similar regulatory body to the
CSSF or the Commissariat aux Assurances.
Finally, securitisation vehicles set up under the law of 22 March 2004 and similar vehicles performing a
securitisation activity as defined by the ECB Regulation no 24/2009 and Alternative Investment Funds as
defined by the Law of 12 July 2013 also benefit from the VAT exemption for their management.

11.4.2.4. Management companies and AIFM
In Luxembourg, management companies, general partners, and AIFM are considered to perform an
economic activity and consequently are regarded as VATable persons.

11.4.2.5. Fund mergers
The merger of Luxembourg funds should be considered as a transfer of going concern outside the scope
of VAT, provided certain conditions are met.
In case of cross-border mergers, the place of taxation is in principle the country of the absorbing UCI
(except in case of real estate assets) with possible exemption depending on the type of services or goods
transferred.

11.4.2.6. Conversion of a UCI into a feeder fund and master-feeder structures
No Luxembourg VAT consequences arise from the sole conversion of a Luxembourg UCI into a feeder
UCI. Moreover, the transfer of the portfolio of assets of a Luxembourg feeder UCI to a master UCI in
Luxembourg or in another country should fall outside the scope of the Luxembourg VAT (with exceptions,
such as for real estate assets).

11.4.3. VAT group
Luxembourg implemented the VAT group into its legislation in 2018. The main purposes of its
implementation was to replace the use of ‘Independent Group of Persons’ in the financial sector, to
mitigate VAT costs on intra-company transactions and VAT leakage when VAT group members have a
limited or no input VAT deduction right.
There are various criteria to be met to be able to be part of a VAT group: financial, economic and
organizational. Moreover, the implementation of a VAT group triggers various obligations but also
administrative simplifications.
An in-depth analysis of the pros and cons is essential before any implementation of a VAT group.

11.4.4. Place of supply
11.4.4.1. General rule
In order to determine the VAT regime applicable to a service, it is necessary to establish the country in
which the service is deemed to be rendered.
For services rendered by Luxembourg suppliers to a Luxembourg purchaser, the service is deemed to be
rendered in Luxembourg.
Example: An advisory service provided by a Luxembourg bank to a Luxembourg UCI is deemed to
have been rendered in Luxembourg.
For services rendered by foreign suppliers to a Luxembourg taxable purchaser, the place of service is, as a
general rule, considered to be the place where the recipient is established.
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The general rule to determine the place of supply of a service is as follows:
• For services rendered to a VATable person241, the place of supply is where that person has established
its business or the place where a fixed establishment is located (if those services are provided to that
fixed establishment)
• For services rendered to a non-VATable person, the place of supply is where the supplier has
established its business or the place where a fixed establishment is located (if the services are supplied
from that fixed establishment — see Section 11.4.4.2.). For non-taxable persons outside the EU, the
place of supply is where that person is established, has his permanent address, or usually resides
As the management company established in Luxembourg is considered to be a VATable person, services
rendered to it by foreign suppliers generally fall within the scope of Luxembourg VAT.
Example: An advisory service provided by a foreign company to a Luxembourg management
company is deemed to take place in Luxembourg. The Luxembourg management company
is liable to pay VAT relating to this supply of services (reverse charge mechanism), unless
an exemption applies.
As investment companies are considered as taxable persons, the place of supply of services provided by a
foreign supplier to such Luxembourg entities is deemed to fall within the scope of Luxembourg VAT.
Example: An advisory service provided by a foreign company to a SICAV is, from a Luxembourg
point of view, deemed to take place in the country of establishment of the SICAV (i.e., in
Luxembourg).

11.4.4.2. Fixed establishment in the field of supply of services
As mentioned in the previous Section, the place of supply of services rendered to a VATable person is
where that person has established his business or the place where its fixed establishment is located (if
those services are provided to that fixed establishment).
A fixed establishment according to Council Implementing Regulation (EU) No 282/2011 of 15 March
2011242 is any establishment, other than the place of establishment of a business that is characterized by
a sufficient degree of permanence and a suitable structure in terms of human and technical resources to
enable it to provide the services or receive and use the services supplied to it for its own needs.
When receiving a service, having a VAT identification number is not in itself sufficient to consider that a
taxable person has a fixed establishment.

11.4.5. Nature of service and applicable VAT rate
Once the place of supply has been established, it is important to determine the applicable VAT rate, unless
an exemption applies.
The standard VAT rate is 17% in Luxembourg while intermediate, reduced, and super reduced rates of
14%, 8%, and 3% are also applicable on various items and services.
Example: Lawyers’ and tax advisors’ services rendered to Luxembourg UCIs are, in principle, subject
to the standard VAT rate.

11.4.5.2. Domiciliary services
Domiciliary services provided to UCIs are considered to be part of the management services, which are, in
principle, exempt from VAT under the Luxembourg VAT Law.

241

The concept of “taxable persons” for the purpose of applying the rules concerning the place of supply of services also
includes, for all services rendered to them:
• A taxable person who also carries out activities or transactions that are not considered to be taxable supplies of goods or
services from a VAT standpoint
• A non-taxable legal person who is identified for VAT purposes

242

Article 11, §1 and §2 of Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down implementing
measures for Directive 2006/112/EC in the common system of value added tax.
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11.4.5.3. Management services
Management services provided directly to UCIs and AIF (includings RAIFs) are exempt from VAT in
accordance with Article 44(1)(d) of the Luxembourg VAT Law.
The Luxembourg legislation does not expressly define the notion of management of UCIs.
Investment management services as well as UCI and AIF administration services fall within the VAT
exemption provision243. In addition to portfolio management, the following administrative functions also
fall within the VAT exemption (non-exhaustive list), as confirmed by the Luxembourg VAT administration
in its VAT Circular No 723:
• Legal244 and fund management accounting services
• Customer inquiries
• Valuation of portfolio and pricing of the shares or units (including tax returns)
• Regulatory compliance monitoring
• Maintenance of shareholder or unitholder register
• Distribution of income
• Unit issues and redemptions
• Contract settlements (including certificate dispatch)
• Record keeping
Further to the release of VAT Circular No 723 by the Luxembourg VAT administration, the VAT treatment
of depositary services, the aim of which is to ensure that the management is performed in compliance
with the law, has been confirmed. While most of the services rendered by depositaries are exempt, the
control and supervisory activities, as defined in Articles 7(1) and (3), and 14(1) and (3) of the UCITS
Directive, are henceforth taxable at an intermediate VAT rate of 14%.
Subsequently, the Court of Justice of the EU confirmed that the exemption also applies to portfolio
management and investment recommendations to funds that invest in real estate245.

11.4.5.4. Outsourced services
The application of the exemption of Article 44(1)(d) of the Luxembourg VAT Law has been extended to
outsourced services when certain conditions are met.
In this respect, outsourced services fall under the exemption provided the principal limits its activity to
strictly re-charging the services received from the sub-contractor to the UCIs and that, in the case of
administrative and management services of the UCI, these services form a distinct whole, fulfilling in
effect the specific and essential functions of the exempt management services. Consequently, mere
material or technical supplies, for instance, are not VAT exempt 246.
Furthermore, the Court of Justice of the European Union confirmed that advisory services provided by a
third party to the management company of a UCI should be considered as VAT exempt247 provided they
are intrinsically connected to the activity of the UCI.

11.4.5.5. Risk management functions
VAT Circular No 723ter of November 2013 confirms that risk management services performed by
managers of UCIs should be considered as a management service and, therefore, within the scope of the
provisions relating to the VAT exemption scheduled by the Luxembourg VAT Law.
When the risk management activities are outsourced to a third party, the VAT exemption remains
applicable provided the subcontracted services, viewed broadly, form a distinct whole and are specific to
and essential for the activity of the UCI.
243

The Luxembourg Bankers’ Association (Association des Banques et Banquiers, Luxembourg — ABBL) together with the
VAT Administration had laid down a non-exhaustive list of the services falling under the scope of the exemption. However,
more recently, the CJEU, in the Abbey National case (C169/04, 4/5/2006), confirmed that portfolio management services
as well as UCI administration services fall within the VAT exemption provision. The CJEU, as well as the Luxembourg VAT
administration in its VAT Circular No 723, referred to Annex II of the UCITS Directive providing a non-exhaustive list of
services falling within the VAT exemption.

244

To the extent that legal services are provided by the entity performing the administration.

245

In the case Fiscale Eenheid X NV (C-595/13), the CJEU confirmed that the exemption scheduled by the VAT Directive for
the management of investment vehicles also apply to funds which invest in real estate. The management of those special
investment funds which invest in real estate is consequently covered by the article 44 (1) (d) of the Luxembourg VAT
Law. The CJEU found that the definition of the term “management” cannot include property management and facilities
management and is therefore limited to investment recommendations and portfolio management only.

246

This is in accordance with the CJEU decision in the Abbey National case and has been implemented by the Luxembourg VAT
administration in Circular No 723 and 723 bis.

247

GfBk Gesellschaft für Börsenkommunication mbH (C-275/11, 7 March 2013).
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11.4.6. Summary tables
The summary tables hereafter have been prepared based on the Luxembourg legislation and doctrine,
as well as the CJEU case law. It is important to note that the interpretation of the legislation could be
different in countries other than Luxembourg, notably concerning the VAT status of UCIs and their
management companies, which might have an impact on the localization of the supply of services.

11.4.6.1. Services provided to a Luxembourg investment company
Supplier

Service

Place of supply

VAT treatment

Luxembourg company
EU company (except
Luxembourg)
US law firm

Management services
Management services

Luxembourg
Luxembourg

Exempt
Exempt

Legal advice

Luxembourg

Luxembourg central
administration
Luxembourg depositary

Administration services

Luxembourg

17% VAT (reverse charge
mechanism)
Exempt

Control and supervisory
services
Audit/legal advice/tax
advice
Legal advice

Luxembourg

14% VAT

Luxembourg

17% VAT

Luxembourg

17% VAT (reverse charge
mechanism)

Luxembourg auditor/
lawyer/tax advisor
EU lawyer (except
Luxembourg)

Supplier

Service

Place of supply

VAT treatment

Luxembourg company
EU company (except
Luxembourg)
US law firm

Management services
Management services

Luxembourg
Luxembourg

Outside the scope of VAT
Exempt

Legal advice

Luxembourg

Luxembourg central
administration
Luxembourg depositary

Administration services

Luxembourg

17% VAT (reverse charge
mechanism)
Exempt

Control and supervisory
services
Audit/legal advice/tax
advice
Legal advice

Luxembourg

14% VAT

Luxembourg

17% VAT

Luxembourg

17% VAT (reverse charge
mechanism)

Luxembourg auditor/
lawyer/tax advisor
EU lawyer (except
Luxembourg)

11.4.6.3. Services provided to a common fund established outside Luxembourg
managed by a Luxembourg management company (common fund managed
cross-border from Luxembourg)248
Supplier

Service

Place of supply

VAT treatment

Luxembourg company
EU company (except
Luxembourg)
US Law firm

Management services
Management services

Luxembourg
Luxembourg

Outside the scope of VAT
Outside the scope of VAT

Legal advice

Luxembourg

Luxembourg central
administration
Luxembourg depositary

Administration services

Luxembourg

17% VAT (reverse charge
mechanism)
Exempt

Control and supervisory
services
Audit/legal advice/tax
advice
Legal advice

Luxembourg

14% VAT

Luxembourg

17% VAT

Luxembourg

17% VAT (reverse charge
mechanism)

Luxembourg auditor/
lawyer/tax advisor
EU lawyer (except
Luxembourg)

248

In the table, only the taxation in Luxembourg is considered. This does not preclude taxation in the country of the common
fund, potentially resulting in a situation of double taxation.
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11.4.6.2. Services provided to a Luxembourg common fund managed by a
Luxembourg management company

11
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Marketing

EY fund distribution and marketing services:
•

Regulatory intelligence

•

Fund registration

•

Defining distribution strategy including review of
distribution models and agreements

•

Distributor due diligence and compliance reviews

Rafael Aguilera

Fund registration and distribution
+352 42 124 8365
Rafael.Aguilera@lu.ey.com
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Bernhard Bittner

Regulatory reporting services
+352 42 124 8913
Bernhard.Bittner@lu.ey.com

12.1. Introduction
This Chapter covers the requirements applicable to the marketing of UCITS and other UCIs:
• Information provided to investors before they invest
• Marketing Luxembourg UCITS in other EU/European Economic Area (EEA) Member States249
• Marketing foreign UCITS in Luxembourg
• Marketing of full AIFM regime AIF in the EU/EEA, also covering third country AIFM and AIF
• Marketing of AIF with a passport and NPPR
• EU/EEA and non EU/EEA AIFM and EU/EEA and non EU/EEA AIF
• Marketing of simplified AIFM registration regime AIF
• Marketing of AIF in Luxembourg
• Marketing regulations applicable in Luxembourg
• Marketing intermediaries: distributors, nominees, and other marketing intermediaries
The general requirements on fund documentation and reporting are covered in Chapter 10.

12.1.1. UCITS
Some of the main reasons why financial participants create UCITS are linked to marketing and
distribution:
• UCITS can be marketed to all types of investors in most key distribution markets
• UCITS are relatively easy to distribute, compared with other UCIs
• Investors recognize and demand “UCITS brand” products
UCITS can be distributed to all types of EU/EEA investors, such as retail, professional and other eligible
counterparties. Many international investors are also attracted to UCITS, for example, to benefit from
well-recognized EU regulation.
The Luxembourg UCITS is the leading product for cross-border fund distribution in the EU and
internationally throughout the World. A continuously increasing number of Luxembourg UCITS are
registered for sale in EU/EEA Member States and outside the EU/EEA, particularly in Asia, the Middle
East, and Latin America.
The UCITS Directive provides for a harmonized “European passport” for UCITS – meaning that a UCITS
authorized in one Member State (the “home Member State”) may be marketed in any other Member State
(the “host Member State”) following notification of the host Member State competent authority.
The provisions on the notification procedure for marketing UCITS are covered by the 2010 Law.
The practical and technical procedures that UCITS must follow for cross-border marketing – i.e., the
notification procedures to be followed by a Luxembourg UCITS intending to market its shares or units in
another EU/EEA Member State and by a UCITS of another EU/EEA Member State wishing to market its
shares or units in Luxembourg – are clarified in CSSF Circular 11/509 and in CSSF Regulation 10-05, as
amended.
ESMA’s Questions and Answers on the Application of the UCITS Directive, updated most recently in
July 2018 clarifies that a UCITS management company willing to pursue cross-border activities by
way of the UCITS management company passport can notify cross-border activities without having
to identify a specific UCITS. When the management company, at a later point in time, has identified
a UCITS that it wants to manage on a cross-border basis, it has to notify the competent authorities
in the home Member State of the UCITS in accordance with Article 20 of the UCITS Directive.

Marketing

Marketing of UCITS outside the EU/EEA is subject to each country’s national regime.

249

The EEA includes European Union (EU) Member States plus Iceland, Liechtenstein, and Norway. The reference to the EEA is
clarified in 1.3.1.B.
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12.1.2. AIF
In this chapter, the term:
• “Full AIFM regime AIF” means AIF managed by authorized AIFM and internally managed AIF that
are subject to the AIFM Law
• “Simplified AIFM registration regime AIF” means AIF whose manager is not subject to the AIFM
Law (or the AIFM Directive) and internally managed AIF that are not subject to the AIFM Law

12.1.2.1. Full AIFM regime AIF
Authorized AIFM benefit from a “passport” permitting them to market EU/EEA AIF they manage to
professional investors in the EU/EEA, without being required to comply with national private placement
regimes (NPPRs). Authorized internally managed AIF that are subject to the AIFM Law or the AIFM
Directive also benefit from the “passport”.
Member States may also permit marketing by AIFM to retail investors in their Member State; they may
apply stricter requirements.
A number of Member States have introduced further categories for retail investors (such as
“qualifying investor”, “informed investor”, or “semi-professional investor”), which, by their definition,
share some, but not all elements of the definition of “professional investor”. ESMA’s Questions and
Answers on the Application of the AIFMD updated most recently in July 2018 clarifies that the AIF
marketing passport may only be used for marketing to professional investors as defined in Article
4(1)(ag) of AIFMD. Any other cross-border marketing activity to non-professional investors as defined
in Member States has to be notified and carried out according to national legislation in the host
Member State of the AIF and cannot be carried out by way of the AIF marketing passport.
Marketing of full AIFM regime AIF outside the EU/EEA is subject to each country’s national regime.

12.1.2.2. Simplified AIFM registration regime AIF
Marketing of simplified AIFM registration regime AIF is subject to each country’s national distribution
requirements.
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) benefit from a specific “passport” permitting them to market the UCIs
they manage to professional investors and to non-professional investors able to commit a minimum of
EUR 100,000 across the EU/EEA.
Marketing of simplified AIFM registration regime AIF outside the EU/EEA is subject to each country’s
national regime.

12.1.3. Summary of marketing regimes
The general marketing rules applicable for UCITS and AIF are determined by the respective Directives,
and local marketing requirements remain fully at the discretion of the respective EU/EEA Member States
or non-EU/EEA countries where the UCITS or the AIF are marketed.
The following table summarizes the marketing regimes applicable to the marketing of UCITS and open
and closed-ended AIF; in addition, in the case of closed-ended AIF, Prospectus Directive requirements may
apply:
Regulatory
framework
UCITS

Description

Retail and
professional
Retail or
professional
Full AIFM regime Marketing throughout the EU/EEA Professional
Retail
AIF
by or on behalf of:
• Authorized EU/EEA AIFM of:
• EU/EEA AIF
Retail or
• Non-EU/EEA AIF250
professional
• Authorized non-EU/EEA
AIFM251 of:
• EU/EEA AIF
• Non-EEA AIF
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Summary of marketing of UCIs
Investors
Region

250

From 2019 at the earliest.

251

Idem.

Marketing regime

EU/EEA

EU/EEA “passport”

Third countries

Third country
regime
EU/EEA “passport”
National retail
distribution regimes

EU/EEA
EU/EEA
Third countries

Third country
regime

Regulatory
framework

Simplified AIFM
registration
regime AIF

EuVECA and
EuSEF
Other AIF

Any AIF

Description

Summary of marketing of UCIs
Investors
Region

Marketing of EU/EEA AIF by
registered EU/EEA AIFM (i.e., not
authorized AIFM)

Marketing of qualifying EuVECA
and EuSEF by registered managers
Marketing:
• Of non-EU/EEA AIF by EU/EEA
or non-EU/EEA AIFM252
• Of EU/EEA AIF by non-EU/EEA
AIFM253
Professional investors invest, on
their own initiative, in any AIF of
their choice, irrespective of the
domicile of the AIF or the AIFM

Professional

EU/EEA

Retail

EU/EEA

Retail or
professional
Qualified

Third countries

Professional
Retail

EU/EEA
EU/EEA

Retail or
professional
Professional

Third countries

EU/EEA

EU/EEA

Marketing regime
National private
placement regimes
(NPPRs)
National retail
distribution regimes
Third country
regime
EU/EEA “EuVECA/
EuSEF passport”
NPPRs
National retail
distribution regimes
Third country
regime
Reverse solicitation
(i.e., no marketing)

In principle, a prospectus meeting the requirements of the Prospectus Directive254 must be published
before closed-ended UCIs are offered to the public in the EU. However, the obligation to publish a
prospectus does not apply to the offer of securities addressed:
• Solely to qualified investors (professional investors and/or investors who may be treated as
professionals on request – see Section 12.5.1.) unless they have requested that they be treated as
non-professional clients
• To fewer than 150 natural or legal persons per Member State, other than qualified investors
• To investors who acquire securities for a minimum total amount per investor, or to the offer
of securities whose denomination per unit is above a specific amount, or with a limited total
consideration. The amounts are laid down in the Prospectus Directive and delegated acts adopted
pursuant to the Prospectus Directive
UCIs other than closed-ended UCIs (i.e., open-ended UCIs) are exempt from the requirement to
publish a prospectus meeting the requirements of the Prospectus Directive.
A prospectus meeting the requirements of the Prospectus Directive is required if a UCI is listed on a
regulated market (see Chapters 10 and 13).

12.2. Information provided to investors before they invest
12.2.1. UCITS
In general, the key investor information (KII) document must be provided to investors free of charge
before they invest.

Marketing

An investment company, and a management company for each of the common funds that it manages,
that sells UCITS, directly or through another natural or legal person who acts on its behalf and under its
full and unconditional responsibility, is required to provide investors with the KII on such UCITS in good
time before their subscription for shares or units.

252

Until 2019 at the earliest.

253

Until 2019 at the earliest.

254

Directive 2003/71/EC of November 2003 on the prospectus to be published when securities are offered to the public or
admitted to trading. The Prospectus Directive is transposed in Luxembourg by the Prospectus Law of 10 July 2005, as
amended.
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ESMA’s Questions and Answers on the Application of the UCITS Directive issued in February 2016
and updated most recently in July 2018, in Section II – Key Investor Information Document (KII)
for UCITS clarifies that the KII constitutes pre-contractual information and that each additional
subscription is considered as a new contract.
All prospective investors, including professional investors, must be provided with a KII.
As a pre-contractual document, the investor must receive the KII for the compartment (or share or
unit class, if applicable) that he/she is intending to invest into, including where this investment arises
from switching from another compartment within the umbrella.
Where shareholders or unitholders in a UCITS invest through a regular savings plan, a KII is not
required in relation to the periodic subscriptions, unless a change is made to the subscription
arrangements, for example, increases or decreases in the subscription amount, that would require a
new subscription form.
ESMA also underlines that investors always have the right to be provided with the KII on request.

ALFI’s Key Investor Information document Q&A (ALFI’s Q&A) of September 2012 suggests that third
parties acting on behalf of, and under the full and unconditional responsibility of the investment
company or management company, have no obligation under the UCITS Directive to provide the KII
to investors. Their obligation may only be established under the terms of a commercial agreement
with the investment company or management company.
An investment company, and a management company for each of the common funds that it manages,
that does not sell UCITS directly or through another natural or legal person who acts on its behalf and
under its full and unconditional responsibility to investors, is required upon request, to provide the KII to
product manufacturers and intermediaries selling or advising investors on potential investments in such
UCITS or in products offering exposure to such UCITS. The intermediaries selling or advising investors on
potential investments in UCITS should provide the KII to their clients or potential clients255.
ALFI’s Q&A recommends intermediaries within the EU to take legal advice on whether they have an
obligation under national laws implementing the UCITS Directive to deliver the KII to their clients and
potential clients.
When distributing UCITS outside the EU, ALFI’s Q&A considers that investment companies
and management companies are required to provide the KII to investors and, on request, to
intermediaries. ALFI’s Q&A is of the opinion, however, that this obligation should apply only to the
extent that delivery of the KII is permitted by the applicable laws of the non-EU country.
Certain non-EU countries require that a document comparable to the KII be provided to investors in
UCIs before they invest (e.g., Hong Kong and Singapore).
The KII may be provided to investors in a durable medium or by means of a website. Commission
Regulation (EU) No 583/2010 outlines the conditions applying when providing KII to investors in a
“durable medium” other than paper or by means of a website. A paper copy must be provided to investors
on request and free of charge. An up-to-date version of the KII must be made available on the website of
the investment company or management company.
The prospectus and the latest published annual and semi-annual reports must be provided to investors on
request and free of charge. The requirements covering the provision of these documents to investors, and
their content, are covered in Chapter 10.
Additional investor information requirements applicable to the marketing of Luxembourg UCITS in other
EU/EEA Member States, including translation requirements, are outlined in Section 12.3.6.

255
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According to the UCITS Directive, Directive 2009/65/EU, “Member States shall require that intermediaries selling or
advising investors on potential investments in UCITS provide key investor information to their clients or potential clients.” In
Luxembourg, the 2010 Law transposed this requirement.

12.2.2. AIF
Detailed information must be disclosed to investors before they invest in a full AIFM regime AIF (see
Section 10.3.4.).
Luxembourg Law does not specifically require that information is automatically provided to investors in
simplified AIFM registration regime AIF before they invest.
For 2010 Law Part II UCIs, the prospectus and the latest published annual and semi-annual reports must
be provided to investors on request and free of charge.
For SIFs and RAIFs, the offering document and the latest annual report must be provided to investors on
request free of charge.
The requirements covering the provision of these documents to investors, and their content, are covered
in Chapter 10.

12.2.3. Marketing communications of 2010 Law UCIs
Any marketing communication to investors (e.g., factsheet) must be clearly identifiable as such. It must be
fair, clear, and not misleading.
In particular, any marketing communication that comprises an invitation to purchase shares or units of
UCIs and that contains specific information about UCIs must not make a statement that contradicts or
diminishes the significance of the information contained in the prospectus and, in the case of UCITS,
the KII. It must indicate that a prospectus exists and, for UCITS, that the KII is available. It must specify
where and in which language such information and documents may be obtained by investors or potential
investors or how they may have access to them.

12.3. Marketing Luxembourg UCITS in other EU/EEA Member States
Where a Luxembourg UCITS intends to market its shares or units to investors in another EU/EEA Member
State (i.e., in a host Member State), it must submit a notification to its home Member State regulator, the
CSSF. This procedure applies in cases of:
• A UCITS intending to market all or part of its shares or units in the host Member State for the first time
• An umbrella UCITS intending to market all or part of its shares or units of one or several of its
compartments in that host Member State for the first time
• An umbrella UCITS intending to market all or part of the shares or units of one or several additional
compartments (i.e., where the marketing of shares or units of other compartments has already been
notified in that host Member State) for the first time
In practice, the provisions on marketing of UCITS cross-border in the EU/EEA are generally
considered to apply to the marketing of UCITS by entities based in the host Member State to
investors in the host Member State. In other cases, national private placement regime (NPPR), where
they continue to exist, or national retail distribution regimes and distance marketing requirements
may apply (see also Section 12.6.1.).

Marketing

Subsequent updates to the information submitted via the notification procedure must be provided directly
to the host Member State via a written notice (see Section 12.3.4.).
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12.3.1. Key notification procedure components
The Luxembourg UCITS is required to submit to the CSSF a notification file that contains:
• A notification letter
• The latest versions of the required documents (see Section 12.3.2.)
The notification file is to be transmitted electronically to the CSSF (see Section 12.3.3.).
For each host Member State in which the UCITS intends to market its shares or units, a complete
notification file needs to be prepared and transmitted to the CSSF.
The CSSF verifies that the documentation provided by the UCITS is complete. It then transmits, within
a maximum of 10 working days, the complete documentation to the competent authorities of the host
Member State together with an attestation that the UCITS complies with the provisions of the UCITS
Directive. The host Member State regulator confirms receipt and completeness of the notification within
five working days. In practice, the regulator’s confirmation is not always issued.
This transmission to the competent authorities of the host Member State is notified without delay by the
CSSF to the UCITS. The UCITS may access the market of the relevant host Member State as of the date of
this notification.

The UCITS notification procedure
Notification

UCITS

Attestation

Notification of
transmission

Written notice

Updated
documents

10 working days

Home

Check

regulator

Host

regulator

•
•
•
•
•
•

Notification letter,
including information
on marketing
arrangements
Constitutional
documents
Prospectus
KII (class/language)
Latest annual report
(and any subsequent
semi-annual report)
Local marketing
materials

Attestation

Notification of
transmission

Changes have to be
transmitted before
implementation

Up-to-date documents
must be made available
by means of a website

UCITS may be
marketed

12.3.2. Content of the notification file
The notification file must contain:
• Notification letter. The notification letter includes:
• Information on the UCITS, the compartment, and, where relevant, the share or unit classes to be
marketed, the management company or self-managed investment company
• The arrangements for marketing the UCITS in the host EU/EEA Member State
• Details of the facilities that are available in the host Member State for making payments to
shareholders or unitholders, repurchasing or redeeming shares or units, and making available the
information that UCITS are required to provide
• Other information required by laws, regulations, and administrative provisions of the host Member
State that are not governed by the UCITS Directive and that are specifically relevant to the
arrangements made for the marketing of shares or units of UCITS, such as details of any additional
information to be disclosed to shareholders or unitholders or their agents (see also Section 12.3.5.)
The notification letter must follow the template provided for in Commission Regulation (EU) No
584/2010. CSSF Circular 11/509 provides further technical requirements to be met.
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• The latest versions of the following documents:
• CSSF attestation: the attestation to be attached to the file is the attestation that the CSSF delivered
to the UCITS along with the latest visa-stamped prospectus
• Constitutional document: the latest consolidated version of the constitutional document must be
appended to the file as a single document
• Prospectus: the prospectus to be appended to the file has to be the latest prospectus visa-stamped
by the CSSF
• KIIs
• Report(s): the latest audited annual report and any subsequent semi-annual report
• Marketing arrangements: this document is optional based on Host Member States requirements
and provides additional information on the arrangements made for marketing the shares or units
of the UCITS in the case where the structure of the notification letter would not permit the internal
methods of marketing to be reproduced exactly
• Confirmation of payment: this document should only be appended to the file for marketing
applications in host Member States requiring confirmation of the payment of charges to which the
UCITS is subject in the host Member State
Requirements for information to be provided to investors, including translation requirements, are covered
in Section 12.3.6.

12.3.3. Submission and processing of the notification file
The CSSF requires that the notification file is submitted electronically using one of the following:
• Systems based on channels accepted by the CSSF in accordance with the provisions of CSSF Circular
08/334 on encryption channels for reporting firms. This Circular provides detailed technical standards
• Direct filing of the required documents on the CSSF website (subject to specific conditions specified on
the CSSF website)
From a technical point of view, all the documents constituting a notification file intended for a given host
Member State must be grouped together in a “single package”. Further details on the nomenclature and
format for electronic transmission are specified in the Annexes to CSSF Circular 11/509.
The CSSF executes a number of verifications on the notification files received to ensure completeness and
compliance. The verification rules cover, inter alia, compliance with the required nomenclature, document
format, ensuring that the documents relate to an existing Luxembourg UCITS or compartments thereof,
that they are up-to-date, and, where relevant, consistent with CSSF documents.
In order to be able to execute the verifications effectively, the CSSF must, at all times, be in possession
of the latest electronic versions of the constitutional document, prospectus, KII, semi-annual reports and
audited annual reports.
Where the formal verification of the file reveals that the file is incomplete or does not comply with the
relevant technical requirements, the CSSF informs the UCITS, through the same communication channel
the UCITS used for submitting the notification file to the CSSF, of the reason(s) preventing the submission
of the file to the competent authorities of the relevant host Member State. It is then the responsibility of
the UCITS to submit a new, correct and complete notification file.
If a host Member State competent authority does not, for any reason, accept a notification file submitted
by the CSSF, the UCITS is informed of the reason(s) of refusal through the same communication channel
it used for submitting the file to the CSSF or directly. It is then the responsibility of the UCITS to submit a
new, correct, and complete notification file to the CSSF.

12.3.4. Written notice
• Amendments to the information regarding the arrangements for marketing communicated in the
notification letter
• A change regarding the share or unit classes to be marketed
• A change to the documents submitted in the notification file
The UCITS has to address a written notice of the amendments, together with all the amended documents,
directly to the competent authority of the host Member State, before implementing the amendment.
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Updates to the information submitted via the notification procedure must be provided directly to the host
Member State via a written notice. This procedure applies in case of:
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It is not necessary to file a copy of this notice with the CSSF. The CSSF remains responsible, however, for
the approval of any amendment to the constitutional document or prospectus of the UCITS (see Section
3.4.). Such approval must be obtained prior to sending the written notice to the competent authority of
the host Member State.

12.3.5. Host Member State marketing requirements
A UCITS that markets its shares or units in a host Member State is usually required, in accordance with
the laws and regulations and administrative provisions in force in the host Member State, to take the
necessary measures to ensure that facilities are available in the host Member State for making payments
to shareholders or unitholders, repurchasing or redeeming shares or units, and making available the
information that UCITS are required to provide to investors in the host Member State.
The UCITS is also required to comply with the laws, regulations, and administrative provisions of the
host Member State that are not governed by the UCITS Directive and that are specifically relevant to the
arrangements made for the marketing of shares or units of UCITS.
Selected types of host Member State requirements relevant to the marketing of UCITS:
• Definition of marketing
• Language requirements
• Representative and/or paying agent(s) of the UCITS in the host Member State
• Promotion (i.e., public offering), including advertising materials
• Investor solicitation (i.e., communication to a targeted clientele)
• Means of communication (e.g., durable medium (such as paper, CD or DVD), email, website, radio,
TV)
• Entities that are eligible to sell shares or units of UCITS (e.g., management companies, credit
institutions, investment firms such as investment advisers and distributors)
• Conduct of business rules applicable to entities (e.g., credit institutions, investment firms)
selling UCITS, and in particular when providing investment services (e.g., investment advice,
or the reception and transmission of orders), inter alia implementing the Markets in Financial
Instruments Directive (MiFID)256 requirements
• Rules of conduct applicable to management companies, as well as conduct of business
requirements applicable to management companies providing investment services, inter alia,
implementing MiFID requirements applicable to management companies
• Distance marketing, inter alia, implementing the Distance Marketing Directive257
• Consumer protection rules
• Information to be disclosed in the prospectus to investors in the host Member State
• Information about any investor compensation and/or guarantee scheme(s)
• Additional information that investors may request to be provided with
• Information on relevant tax provisions applicable to investors and on any locally applicable tax
reporting regime complied with by the UCITS
• Information to be provided to investors regarding certain changes occurring during the life of the
UCITS
• Publication requirements, e.g., for notices to investors and UCITS prices
• Remuneration of distributors (e.g., retrocessions)
• Information on any exemptions from rules or requirements applicable in the UCITS host Member
State in relation to marketing arrangements for the UCITS, a specific share or unit class or any
category of investors
Member States are required to make information on such provisions easily accessible from a distance and
by electronic means – in general on the website of the competent authority.
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256

Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as amended.

257

Directive 2002/65/EC concerning the distance marketing of consumer financial services.

12.3.6. Investor information requirements
Where a UCITS markets its shares or units in a host Member State, it must provide investors in the host
Member State with all the same information and documents that it is required to provide to investors in
Luxembourg (see Section 10.1.1. on the documents to be provided).
Such information and documentation must be provided to investors in compliance with the following
provisions:
• The information or documents must be provided to investors in the host Member State in the way
prescribed by the laws, regulations or administrative provisions of the host Member State
• The KII must be translated into the official language, or one of the languages, of the UCITS host
Member State or into a language approved by the competent authority of that Member State
• Information and documents other than the KII may be translated, at the choice of the UCITS, into the
official language, or one of the official languages, of the UCITS host Member State, or into a language
approved by the competent authority of that Member State or into a language customary in the sphere
of international finance
• Translations of information and documents must also be produced under the responsibility of the
UCITS and must faithfully reflect the content of the original information
These provisions apply also to all changes to the relevant information and documents.
The frequency of the publication of the subscription or redemption price of shares or units of UCITS is
subject to the current laws, regulations, and administrative provisions of Luxembourg (see Section 8.7.).

12.4. Marketing foreign UCITS in Luxembourg
12.4.1. Notification
If a UCITS domiciled in another Member State wishes to market its shares or units in Luxembourg, the
CSSF must receive a notification from its home Member State competent authority. The notification must
be composed of:
• The documentation required by the UCITS Directive:
• Notification letter
• The latest versions of the following documents:
• Constitutional document
• Prospectus
• KII
• Report(s)
• An attestation that the UCITS fulfills the conditions imposed by the UCITS Directive from the
competent authority of the UCITS home Member State
The notification letter must provide the following information:
• The name and address of the paying agent in Luxembourg that may make dividend payments and
payments in relation to subscription and redemption of shares or units of the UCITS in Luxembourg
• The place where the investors may present subscription, redemption or conversion requests of shares
or units of the UCITS
• The place where Luxembourg investors may obtain the net asset values, issue and redemption prices,
the latest prospectus, the latest financial reports, the constitutional document and, if relevant, access
to contracts with the UCITS

The KII and other documents must be submitted in French, German, English or Luxembourgish.
Translations are deemed to be made under the responsibility of the UCITS and must truly reflect the
original information.
Upon confirmation to the UCITS of the transmission to the CSSF by the competent authority of the home
Member State, the UCITS can access the Luxembourg market.
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• The name of the local newspaper where any notice to shareholders or unitholders will be published in
Luxembourg
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While evidence of fee payment needs to be provided with the application file, an invoice will be mailed by
the CSSF to the applicant after receipt of the notification file. The various charges levied by the CSSF to
cover the handling costs of the notification and the registration costs of a UCITS for marketing its shares
or units in Luxembourg are laid down by the Grand-Ducal Regulation of 2 July 2018.

12.4.2. Written notice
Updates to the information submitted via the notification procedure must be provided directly to the CSSF
via a written notice (as described in Section 12.3.4.) submitted via the e-file system (see Section 6.4.21)
or via e-mail to the specified address.

12.4.3. Luxembourg marketing requirements
A UCITS established in another Member State that markets its shares or units in Luxembourg must
appoint a credit institution to ensure that facilities are available in Luxembourg for making payments to
shareholders or unitholders and redeeming units.
Section 12.8. provides information on the marketing regulations in Luxembourg.

12.4.4. Investor information requirements
The UCITS is required to take the necessary measures to ensure that the documents and information that
must be provided to investors in its home EU/EEA Member State are made available to investors, either
in French, German, English or Luxembourgish. This also applies to any changes to the documents and
information.
The frequency of the publication of the subscription or redemption price of the shares or units of the
UCITS is subject to the current laws, regulations, and administrative provisions in the UCITS home
Member State.
Where a UCITS that is domiciled in an EEA country other than an EU Member State markets its shares or
units in Luxembourg, the provisions described above are also applicable within the limits provided for in
the EEA Agreement.

12.4.5. Cessation of marketing
The CSSF has to be informed about any cessation of marketing of shares or units of the UCITS.
A number of Member States have specific requirements in relation to the cessation of the marketing
of the shares or units of a UCITS or a compartment thereof.

12.5. Marketing of AIF with a passport and NPPR
12.5.1. Summary
Marketing covers any direct or indirect offering or placement, at the initiative of the AIFM or on behalf of
the AIFM, of shares or units in an AIF it manages to or with investors domiciled in the EU/EEA.
In this section, we use the term AIFM to refer to authorized AIFM and authorized internally managed
AIF.
The main principles of the marketing provisions of the AIFM Directive regime can be summarized as
follows:
• Authorized EU/EEA AIFM benefit from a “marketing” passport permitting them to market EU/EEA AIF
to professional investors in their home Member State and in other Member States (“host” Member
States)
• For EU/EEA AIFM managing and marketing non-EU/EEA AIF and non-EU/EEA AIFM marketing EU/EEA
and non-EU/EEA AIF, two regimes will coexist for marketing:
• Continuation of national private placement regimes (NPPRs), which will be phased out in the future
• A passport regime, which may be phased in from 2019 at the earliest
• Non-EU/EEA AIFM intending to market AIF they manage in the EU/EEA with a passport must obtain
prior authorization from their “Member State of reference”
408 | 12. Marketing

• All marketing with a passport of EU/EEA and non-EU/EEA AIF to professional investors by EU/EEA
and non-EU/EEA AIFM in their home Member State (or “Member State of reference”) or another
Member State is subject to a notification procedure
• An authorized AIFM managing a feeder AIF benefits from a “passport” to market its feeder AIF only
if the master AIF is managed by an authorized AIFM
• Member States may permit marketing of EU/EEA or non-EU/EEA AIF by AIFM to retail investors in
the Member State. They may also apply stricter requirements
• EU/EEA professional investors may invest, on their own initiative, in any AIF of their choice,
irrespective of the domicile of the AIF or AIFM (also referred to as “reverse solicitation”)
Professional investors include:
• Entities that are required to be authorized or regulated to operate in the financial markets:
• Regulated financial institutions and insurance companies
• UCIs, pension funds, and their management companies
• Commodity and commodity derivatives dealers
• Locals258
• Other institutional investors
• Large undertakings that meet at least two of the following criteria:
• Balance sheet total: EUR 20m
• Net turnover: EUR 40m
• Own funds: EUR 2m
• National and regional governments, etc.
• Other institutional investors whose main activity is to invest in financial instruments, including entities
dedicated to the securitization of assets or other financing transactions
• Investors that may be treated as professional clients within the meaning of Annex II to the MiFID
Directive:
• The client must as a minimum meet two of the following criteria:
• The client must have carried out transactions, in significant size, on the relevant market at an
average frequency of 10 per quarter over the previous four quarters
• The size of the client’s financial instrument portfolio, defined as including cash deposits and
financial instruments, must exceed EUR 500 000
• The client must work or have worked in the financial sector for at least one year in a professional
position, which requires knowledge of the transactions or services envisaged
• Before deciding to accept any request for waiver, the investment firm must take all reasonable steps
to ensure that the client requesting to be treated as a professional client meets the aforementioned
requirements
• The client must state in writing to the investment firm that they wish to be treated as a professional
client, either generally or in respect of a particular investment service or transaction, or type of
transaction or product
• The investment firm must give them a clear written warning of the protection and investor
compensation rights they may lose
• The client must state in writing, in a separate document from the contract, that they are aware of
the consequences of losing such protections

The extension of the “passport” regimes to non-EU/EEA AIF and non-EU/EEA AIFM is dependent on
ESMA issuing a positive opinion on the functioning of the passport for EU/EEA AIFM marketing EU/EEA
AIF and the European Commission adopting the required delegated act in light of ESMA’s advice. ESMA’s
first opinion was issued in July 2015 and advised that only three third countries – Jersey, Guernsey
and Switzerland – be allowed to distribute alternative funds across the European Union. Further advice
from ESMA was received in July 2016 in which ESMA provided advice relating to a further 9 countries:
Australia, Bermuda, Canada, Cayman Islands, Hong Kong, Isle of Man, Japan, Singapore and the United
States. The phasing out of the NPPRs is dependent on ESMA issuing a second opinion on the functioning
of marketing by EU/EEA AIFM of non-EU/EEA AIF in the EU/EEA and on the managing and marketing by
non-EU/EEA AIFM of AIF in the EU/EEA (both under the passport and under NPPRs) and the termination
of the existence of national regimes, and the European Commission adopting a second delegated act.
Initially, ESMA’s second opinion was expected three years after the adoption of the first delegated act,
implying that the NPPRs could be phased out by 2018 at the earliest. However, the referendum in the
United Kingdom relating to the country’s withdrawal from the European Union resulted in an unclear
situation which has been delaying, and may further delay, the issuance of the opinion.
258

Firms dealing for their own account on markets in financial futures or options or other derivatives and on cash markets
for the sole purpose of hedging positions on derivatives markets, or dealing for the accounts of other members of
those markets and being guaranteed by clearing members of the same markets, where responsibility for ensuring the
performance of contracts entered into by such a firm is assumed by clearing members of the same markets.
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The regime for marketing of EU/EEA and non-EU/EEA domiciled AIF by or on behalf of EU/EEA AIFM to
EU/EEA and non-EU/EEA investors is summarized in the following table:
Domicile
AIFM
AIF

Marketing regimes applicable to authorized EU/EEA AIFM
Any EU/EEA
Is AIFM
AIFM
Requirements
marketing?
Directive
marketing applicable to AIFM
applicable?
regimes
and AIF

EU/EEA EU/EEA Yes

Yes

EU/EEA EU/EEA No
EU/EEA NonYes
EU/EEA

Yes
Yes

EU/EEA NonNo
EU/EEA

Passport
(from 2013)
None
NPPR (2013
until at least
2019)

Passport
(potentially
from 2019
onward)
None

Yes

Requirements
applicable to third
country domiciles

Full AIFM Directive

None

Full AIFM Directive
Full AIFM Directive
except provisions
on depositary, but
entity needs to be
appointed to execute
depositary functions
Full AIFM Directive

None
Cooperation
arrangements
AML requirements

Full AIFM Directive
except provisions
on depositary and
annual report

Cooperation
arrangements
AML requirements
Tax agreements
Cooperation
arrangements

The AIFM Directive applies to non-EU/EEA AIFM only to the extent that they manage EU/EEA AIF or
market AIF (EU/EEA or non-EU/EEA) to EU/EEA investors. The regime for marketing EU/EEA and nonEU/EEA domiciled AIF by or on behalf of non-EU/EEA AIFM to EU/EEA and non-EU/EEA investors is
summarized in the following table:
Domicile
AIFM
AIF

Marketing regimes applicable to non-EU/EEA AIFM
Any EU/EEA
Is AIFM
AIFM
Requirements
marketing?
Directive
marketing applicable to AIFM
applicable?
regimes
and AIF

NonEU/EEA Yes
EU/EEA

Yes

Requirements
applicable to third
country domiciles

NPPR
(2013 until
expected
2019259)

Provisions on
transparency and
major holdings and
control provisions (if
applicable)

Cooperation
arrangements
AML requirements

Passport
(potentially
from 2019
onward)

Full AIFM Directive,
including “Member
State of reference”
authorization
EU/EEA legal
representative

Cooperation
arrangements
AML requirements
Tax agreements

Full AIFM Directive,
including “Member
State of reference”
authorization
EU/EEA legal
representative

Cooperation
arrangements
AML requirements
Tax agreements

NonEU/EEA No
EU/EEA

Yes

None

NonNonYes
EU/EEA EU/EEA

Yes

NPPR (2013 Provisions on
until at least transparency and
2019)
major holdings and
control provisions (if
applicable)

Cooperation
arrangements
AML requirements

Passport
(potentially
from 2019
onward)

Full AIFM Directive,
including “Member
State of reference”
authorization
EU/EEA legal
representative

Cooperation
arrangements
AML requirements
Tax agreements

None

None

None

NonNonNo
EU/EEA EU/EEA

No

In addition to the AIFM Directive requirements, the SIF Law and the RAIF Law restrict distribution of
the shares or units of SIF and RAIF to “well-informed investors”, be they in or outside Luxembourg
(see Sections 2.4.2. and 2.4.3.). Procedures must be implemented to ensure that this requirement is
respected.
Cross-border management of AIF by AIFM is covered in Section 6.5.
259
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Because EU/EEA AIF is managed by non-EU/EEA AIFM.

12.5.2. EU/EEA AIFM
12.5.2.1. Marketing of EU/EEA AIF
12.5.2.1.1. Passport regime
Authorized EU/EEA AIFM are entitled to market their EU/EEA AIF to professional investors in any EU/EEA
Member State – they benefit from a “passport.”
Where the EU/EEA AIF is a feeder AIF, however, there are two possible scenarios:
• The master AIF is an EU/EEA AIF managed by an authorized EU/EEA AIFM: in this case, the feeder
benefits from a passport
• The master AIF is not an EU/EEA AIF managed by an authorized EU/EEA AIFM: in this case, the
provisions applicable to the marketing of non-EU/EEA AIF by EU/EEA AIFM apply (see Section
12.5.2.2.2.)
Member States may permit the marketing of AIF to retail investors in the Member State. The requirements
of the AIFM Directive must be met, and, in addition, Member States may impose on the AIFM or the AIF
requirements stricter than those applicable to marketing to professional investors. These requirements
must not be stricter for EU/EEA AIF marketed cross-border than for AIF marketed domestically (see also
Section 12.5.4.).
When an EU/EEA AIFM intends to market its EU/EEA AIF in an EU/EEA Member State (its home Member
State or a host Member State), it must submit a notification to its home Member State for each AIF. The
notification must include:
• A notification letter identifying the AIF that the AIFM intends to market and information on where it is
established
• The AIF constitutional document
• The identity of the depositary for each AIF
• A description of, or information on, the AIF available to investors, as well as information that must be
provided to them before they invest
• Information on the master AIF, if the AIF is a feeder
• The identification of the Member State(s) in which it intends to market the AIF
• Measures to prevent the AIF from being marketed to retail investors (if relevant)
• Information on arrangements made for marketing the AIF in the home or host Member State and,
where relevant, information on the arrangements established to prevent units or shares of the AIF
from being marketed to retail investors, including in the case where the AIFM relies on activities of
independent entities to provide investment services in respect of the AIF
The CSSF’s Frequently Asked Questions concerning the Luxembourg Law of 12 July 2013 on
alternative investment fund managers as well as the Commission Delegated Regulation (EU) No
231/2013 of 19 December 2012 supplementing Directive 2011/61/EU of the European Parliament
and of the Council with regard to exemptions, general operating conditions, depositaries, leverage
transparency and supervision (CSSF’s Q&A on AIFM) covers the impact of the Packaged retail and
insurance-based investment products (PRIIPs) Regulation on AIFs. It clarifies that manufacturers of
Luxembourg AIFs, the shares/units of which are being advised on, offered or sold to retail investors,
need to have in place a PRIIPs KID as of 1 January 2018, unless they benefit from the exemption
provided under article 32(2) of the PRIIPs Regulation. However, such AIFs may have issued a UCITS
KII before 1 January 2018 in order to be exempted from the obligations of the PRIIPs Regulation
until 31 December 2019, provided that the following conditions are complied with:
• The UCITS KII should comply with the provisions of the 2010 Law as well as with the provisions of
Commission Regulation (EU) n° 583/2010 on key investor information;

• The offering document of the Luxembourg AIF in question should be amended in order to reflect
the distribution of a UCITS KII to all retail investors contemplating an investment in the AIF. The
offering document should also mention that the UCITS KII will be published on the website of the
Registered or Authorized AIFM of the Luxembourg AIF and that it will be available, upon request,
in paper form.
The PRIIPs Regulation does not apply to manufacturers of and persons advising on or selling
Luxembourg AIFs the shares/units of which are solely being advised on, offered or sold to
professional investors.
A PRIIPs KID does not need to be provided to retail investors outside the EU/EEA unless the
applicable rules and regulations of the third country in which the marketing takes place provide
otherwise.
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• The UCITS KII should have been issued for each retail share/unit class of the compartments of the
relevant Luxembourg AIF before 1 January 2018;

12

A PRIIPs KID does not need to be drawn up and provided to existing retail investors of a Luxembourg
AIF the shares/units of which are not being advised on, offered or sold to any new retail investors.
A PRIIPs KID needs to be drawn up and provided to existing retail investors of a Luxembourg AIF who
wish to make an additional investment after 1 January 2018, unless they benefit from the exemption
provided under article 32(2) of the PRIIPs Regulation or if the existing retail investors invest through
a regular savings plan (unless a change is made to the subscription arrangements and a new
subscription form is required).
When no exemption to a PRIIPs KID production is applicable, the person(s) advising on, or selling
Luxembourg AIFs the shares/units of which are being advised on, offered or sold to retail investors
must provide such investors with the PRIIPs KID in adequate time before those investors are bound
by any contract or offer relating to the subscription of shares/units in that AIF, in accordance with
Article 13(1) of the PRIIPs Regulation, unless the conditions of Article 13(3) or 13(4) of the PRIIPs
Regulation apply.
The PRIIPs KID must be made available to retail investors free of charge:
• in paper form; or
• by using a durable medium other than paper, subject to the conditions of Article 14(4) of the
PRIIPs Regulation; or
• by means of a website subject to the conditions of Article 14(5) of the PRIIPs Regulation.
In accordance with article 5(1) of the PRIIPs Regulation, a PRIIP manufacturer must always publish
the PRIIPs KID on its website.
Where a Luxembourg AIF advises on, offers or sells its shares/units to retail investors, the PRIIPs
KID should be written in the official languages, or in one of the official languages, used in the part
of the Member State where the AIF is advised on, offered or sold or in a language accepted by the
competent authorities of that Member State.
The CSSF does not require the notification of a draft PRIIPs KID by (the manufacturer of) a
Luxembourg AIF the shares/units of which are advised on, offered or sold to retail investors.
The CSSF requires the notification of a final PRIIPs KID by (the manufacturer of) a Luxembourg AIF
the shares/units of which are advised on, offered or sold to retail investors.
The final version of a PRIIPs KID will not be visa-stamped by the CSSF.
Additional compartments and/or share/unit classes launched after 1 January 2018 of Luxembourg
AIFs that have issued a UCITS KII will also benefit from the exemption provided by article 32(2) of the
PRIIPs Regulation.
Luxembourg AIFs that have issued a UCITS KII need to file a draft and final version of such document
with the CSSF.
The AIF notification procedure
Notification
AIFM

Attestation

Notification of
transmission

Written notice

Updated
documents

20 working days

AIFM home regulator

(Home Member State/Member
State of Reference)

Check

Host regulator

•
•
•
•
•
•
•
•
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Notification letter,
Attestation
identifying AIF to be
marketed by AIFM, and
domicile(s) thereof
AIF constitutional
document(s)
Identification of
depositary(ies)
Description of AIF(s)
Information on AIF
disclosed to investors
Master-feeder information
(if applicable)
Target EEA Member
State(s)
Information on marketing
arrangements, including
measures to prevent
marketing to retail
investors (if applicable)

Notification of
transmission

AIF may be
marketed

Changes have to be
transmitted before
implementation (one
month prior notice)

Information on material
changes must be made
available to investors

Provided that the provisions of the AIFM Directive are met, in case of marketing in the AIFM’s home
Member State, the competent authority is required to inform the AIFM within 20 working days that it
may start marketing the AIF. In case of cross-border marketing, the competent authority of the AIFM’s
home Member State is required to transmit the complete documentation to the competent authority of
the host Member State, together with an attestation that the AIFM is authorized to manage AIF with that
particular investment strategy within 20 working days. Upon transmission, it is required to notify the
AIFM of the transmission. The AIFM may start marketing the AIF in the host Member State from the date
of notification of transmission.
Arrangements made for marketing the AIF and measures to prevent the AIF from being marketed to
retail investors in the host Member State (if prohibited) are subject to the laws and supervision of the host
Member State.
The CSSF’s Q&A on AIFM, most recently updated in August 2018, clarifies that authorized
Luxembourg AIFM are required to notify all material changes to the information included in the initial
notification file at least one month before implementing the change as regards any changes planned
by the AIFM, or immediately after any unplanned change has occurred.
ESMA’s Questions and Answers on the Application of the AIFMD, as updated most recently in July
2018, clarifies that the creation of a share/unit class of an AIF marketed in a host Member State
by way of the AIFMD marketing passport, which is to be marketed cross-border within an already
notified compartment, does not constitute a material change of the notification.

12.5.2.1.2. National private placement regimes (NPPRs)
Simplified AIFM registration regime AIF are not required to comply with the full requirements of the AIFM
Directive. Such AIFM have at least the following options:
• Continue to market their AIF under NPPRs, where permitted
• “Opt in” – i.e., voluntarily comply with the requirements of the AIFM Directive – and benefit from the
marketing passport260
• Benefit from another passport261

12.5.2.2. Marketing of non-EU/EEA AIF
12.5.2.2.1. Passport regime
Once the passport has been phased in (see Section 12.5.1.), authorized EU/EEA AIFM may market, with a
passport:
• Non-EU/EEA AIF they manage (potentially from 2019 at the earliest)
• EU/EEA feeder AIF they manage that do not have EU/EEA master AIF managed by an authorized EU/
EEA AIFM (from 2019 at the earliest)
The EU/EEA AIFM must comply with all of the relevant requirements of the AIFM Directive, and the
following additional conditions must be fulfilled:
• There must be appropriate cooperation arrangements between the EU/EEA AIFM home Member State
competent authority and the supervisory authority of the non-EU/EEA AIF third country, at least for
efficient exchange of information
• The non-EU/EEA AIF country must not be listed as a non-cooperative country and territory (NCCT) by
the Financial Action Task Force (FATF)262

Marketing

• The non-EU/EEA AIF country must have signed an Organisation for Economic Co-operation and
Development (OECD) Article 26 Model compliant tax convention263 with the AIFM home Member State
and any other Member State in which the non-EEA AIF is intended to be marketed

260

See Section 2.4.4.1.

261

See Section 12.6.3. on the marketing of European venture capital funds (EuVECA) and European social entrepreneurship
funds (EuSEF).

262

An intergovernmental body whose purpose is the development and promotion of national and international policies to
combat money laundering and terrorist financing.

263

Article 26 of the OECD Model Tax Convention creates an obligation to exchange information that is foreseeably relevant to
the correct application of a tax convention as well as for purposes of the administration and enforcement of domestic tax
laws of the contracting states.
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ESMA has approved cooperation arrangements between EU/EEA competent authorities with
responsibility for the supervision of AIF and their global counterparts in third countries and
territories. ESMA negotiated the agreements on behalf of all EU Member State competent
authorities as well as the authorities from Iceland, Liechtenstein, and Norway and the supervisory
authorities of the third countries.
The CSSF has signed Memoranda of Understanding (MoU) with the supervisory authorities of the
third countries, based on ESMA’s approved cooperation agreement templates.
When the EU/EEA AIFM intends to market its non-EU/EEA AIF in an EU/EEA Member State, it must submit
a notification to its home Member State for each non-EU/EEA AIF, similar to that required for each EU/
EEA AIF.

12.5.2.2.2. National private placement regimes (NPPRs)
EU/EEA Member States may permit EU/EEA AIFM to market non-EU/EEA AIF they manage, or EU/EEA
feeder AIF that do not have EU/EEA master AIF managed by an authorized EU/EEA AIFM, without a
passport, provided that:
• The AIFM complies with all the relevant requirements of the AIFM Directive except the full
requirements of the AIFM Directive on depositaries. An entity must, however, be appointed to carry out
depositary functions
• There are appropriate cooperation arrangements to ensure efficient exchange of information for
systemic risk oversight between the EU/EEA AIFM home Member State competent authority and the
non-EU/EEA AIF third country supervisory authority
• The non-EU/EEA AIF country is not listed as an NCCT by FATF
Member States may impose stricter requirements on marketing to investors in their territory.

12.5.3. Non-EU/EEA AIFM
12.5.3.1. Marketing AIF with a passport
Once the passport has been phased in (in 2019 at the earliest), non-EU/EEA AIFM that have obtained
authorization from their “Member State of reference” (see Section 6.5.3.C.) may market the EU/EEA and
non-EU/EEA AIF they manage with a passport.
The following requirements apply to non-EU/EEA AIFM marketing AIF with a passport:
• EU/EEA AIF: where an authorized non-EU/EEA AIFM intends to market its EU/EEA AIF in an EU/EEA
Member State (its Member State of reference or another Member State) with a passport, it must
submit a notification to its Member State of reference for each EU/EEA AIF. The procedure is similar
to that applicable to EU/EEA AIFM intending to market EU/EEA AIF
• Non-EU/EEA AIF: the regime is similar to that for EU/EEA AIF and, in addition:
• There must be appropriate cooperation arrangements between the non-EU/EEA AIFM’s Member
State of reference competent authority and the supervisory authority of the non-EU/EEA AIF
third country, at least for efficient exchange of information (see also Section 12.5.2.2.1.)
• The non-EU/EEA AIF country must not be listed as an NCCT by FATF
• The non-EU/EEA AIF country must have signed an OECD Article 26 Model compliant tax
convention with the non-EU/EEA AIFM’s Member State of reference and any other Member State
in which the non-EU/EEA AIF is intended to be marketed

12.5.3.2. National private placement regimes (NPPRs)
EU/EEA Member States may permit non-EU/EEA AIFM to market the EU/EEA or non-EU/EEA AIF they
manage without a passport, provided that:
• The non-EU/EEA AIFM complies with the relevant requirements on the annual report of AIF (see
Section 10.5.2.), disclosure to investors in AIF (see Sections 10.3.4. and 10.4.2.), and reporting to
competent authorities by AIFM (see Section 6.4.21.)264, as well as, where relevant, the provisions on
acquisition of control (see Section 4.5.2.) in respect of each AIF it markets

264
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In this case, the reporting must be provided to the competent authorities of the Member States where the AIF are marketed.

• There are appropriate cooperation arrangements to ensure efficient exchange of information for
systemic risk oversight between:
• EU/EEA AIF: the competent authorities of the Member States where the AIF are marketed, the
EU/EEA AIF home Member State competent authorities, and the non-EU/EEA AIFM third country
supervisory authority
• Non-EU/EEA AIF: the competent authorities of the Member States where the AIF are marketed and:
• The non-EU/EEA AIFM third country supervisory authority
• The non-EU/EEA AIF third country supervisory authority
• Neither the non-EU/EEA AIFM country of establishment nor, where relevant, the non-EU/EEA AIF
country must be listed as an NCCT by FATF
Member States may impose stricter requirements on marketing to investors in their territory.

12.5.4. Distribution to the public
A Member State may permit the marketing of AIF to retail investors in the Member State (see Section
12.5.2.1.1.).
A number of EU/EEA and third countries have national retail distribution regimes permitting distribution
of AIF to the public provided specific requirements are met, such as:
• Registration with the national regulator or prior authorization for distribution from the relevant
authorities
• Regulation of the distributor
• AIF meeting certain criteria:
• Regulation – meeting specific regulatory requirements
• Domicile of the AIF – some jurisdictions permit the distribution of AIF from specific domiciles, the
most recognized one being Luxembourg
• Type of funds (e.g., certain funds of funds)
• Risk management or diversification
• Investment policy or strategy
• Stock exchange listing (see Chapter 13)
Other examples of types of requirements are outlined in Section 12.3.5.

12.6. Marketing of simplified AIFM registration regime AIF
Marketing of simplified AIFM registration regime AIF is subject to each country’s national distribution
requirements. Some countries may permit private placement or even, in some circumstances, distribution
to the public.
In addition, the SIF Law and the RAIF Law restrict distribution of the shares or units of SIF and RAIF to
“well-informed investors”, be they in or outside Luxembourg (see Sections 2.4.2. and 2.4.3.). Procedures
must be implemented to ensure that this requirement is respected.

12.6.1. National private placement regimes (NPPRs)
In some key distribution markets for AIF, national distribution rules permit private placement. NPPRs
permit market participants to buy and sell financial instruments, including the shares or units of AIF, to
each other without having to comply with rules that would usually apply when the same instruments are
offered to retail investors.

• A limited number of investors
• A specific investor type, such as asset managers, professional or qualified investors, or high net worth
individuals (HNWIs)
• Investors subscribing a minimum amount
These NPPR participants rely on private contract law to resolve any disputes that arise. The regulatory
safeguards for retail investor protection are waived in “private placement”. Often, the marketing takes
place through an intermediary or placing agent.
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Typically, NPPRs may provide exemptions from national public distribution regimes for distribution of
funds meeting certain criteria (e.g., certain funds of funds) to:

12

12.6.2. Distribution to the public
A number of countries permit distribution of other non-AIFM Directive-compliant Luxembourg UCIs to the
public (see Section 12.5.4.).

12.6.3. Marketing EuVECA and EuSEF
The managers of qualifying European Venture Capital Funds (EuVECA) and of qualifying European Social
Entrepreneurship Funds (EuSEF) benefit from a “passport” permitting them to market the shares or units
of their qualifying European funds to suitably qualified investors throughout the EU/EEA from July 2013.
Eligible investors are professional clients, investors who have requested to be treated as professional
clients265, and other investors who meet both of the following criteria:
• The investor commits to investing a minimum of EUR 100,000
• The investor states in writing, in a document separate from the contract to be concluded for the
commitment to invest, that they are aware of the risks associated with the envisaged commitment or
investment
The managers of qualifying European funds wishing to use the EuVECA and EuSEF designations to market
their qualifying European funds are required to inform the competent authority of their home Member
State, providing the following information:
• The identity of the persons who effectively conduct the business of managing the qualifying European
funds
• The identity of the qualifying European funds whose shares or units shall be marketed and their
investment strategies
• Information on the arrangements made for complying with the requirements of the Regulation
• A list of Member States where the manager of the qualifying European funds intends to market each
qualifying European fund
• A list of Member States where the manager of the qualifying European funds has established or
intends to establish qualifying European funds
When the competent authority of the home Member State of the manager registers the manager, the
registration provides the manager with a passport allowing it to market its qualifying European funds
under the designation EuVECA and EuSEF throughout the EU/EEA.
The manager must also inform its home Member State authority if it intends to market:
• A new qualifying European fund
• An existing qualifying European fund in another Member State
Immediately after registration, or a change thereto, the competent authority of the manager’s home
Member State is required to notify the Member States where the manager intends to market its qualifying
European funds. ESMA will maintain a central database of qualifying European fund managers, the
qualifying European funds they market, and the countries in which they are marketed.
The EuVECA and EuSEF regimes are introduced in Section 2.4.4.3.

12.6.4. Marketing ELTIF
The manager of a European long-term investment fund (ELTIF) will be able to market the units or shares
of the ELTIF to professional and retail investors in its home Member State upon notification in accordance
with Article 31 of AIFMD, and in other Member States upon notification in accordance with Article 3 of
AIFMD.
The manager of an ELTIF must, with respect to each ELTIF it manages, specify to competent authorities
whether or not it intends to market the ELTIF to retail investors.
ELTIF may be marketed to retail investors on the condition that such investors are provided with
appropriate investment advice from the manager or the distributor. In addition, if ELTIF are marketed to
retail investors, special requirements must be met and procedures put in place:
• The manager must be authorized to provide management of portfolio of investments and investment
advice services as referred to in the AIFM Directive and has performed the suitability test referred to
below
• The manager must put in place facilities available for making subscriptions, payments to unit/
shareholders, repurchasing or redeeming units or shares and making available the information which
the ELTIF and the manager of the ELTIF are required to provide
265
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As defined in Section I of Annex II to the Markets in Financial Instruments (MiFID) Directive (Directive 2004/39/EC).

The regulatory standards, to specify the types and characteristics of the facilities referred to above,
have been developed by ESMA and have been incorporated in the Commission Delegated Regulation
(EU) 2018/480 of 4 December 2017, published in March 2018.
• The manager must establish and apply a specific internal process for the ELTIF before it is marketed
or distributed to retail investors. As part of this process, the manager must assess whether the ELTIF
is suitable for marketing to retail investors, taking in account at least the life of the ELTIF and the
intended investment strategy of the ELTIF
• The manager must make available to any distributor all appropriate information on an ELTIF that is
marketed to retail investors, including all information regarding its life and investment strategy, as well
as the internal assessment process and the jurisdictions in which the ELTIF will be allowed to invest
• The manager must obtain information regarding the retail investor’s:
• Knowledge and experience in the investment field relevant to the ELTIF
• Financial situation, including that investor’s ability to bear losses
• Investment objectives, including the investor’s time horizon
Based on the above information, the manager will recommend the ELTIF only if it is suitable to each retail
investor (the “suitability test”):
• Where the life of an ELTIF exceeds ten years, the manager or the distributor must issue a clear written
alert that the ELTIF may not be suitable for retail investors that are unable to sustain such a long-term
and illiquid commitment.
• Where the financial instrument portfolio of a potential retail investor does not exceed EUR 500,000,
the manager or distributor of the ELTIF, after having performed the suitability test and having provided
appropriate investment advice, must ensure, on the basis of the information submitted, that the
potential investor does not invest an aggregate amount exceeding 10% of that investor’s financial
instrument portfolio in ELTIFs and that the initial minimum amount invested in one or more ELTIF is
EUR 10,000
• The legal form of an ELTIF marketed to retail investors must not lead to any further liability for the
retail investor or require any additional commitments on behalf of such an investor, apart from the
original capital commitment
• Retail investors must be able to, during the subscription period and at least two weeks after the date
of their subscription to units or shares of the ELTIF, cancel their subscription and have their money
returned without penalty
• The manager of the ELTIF must establish appropriate procedures and arrangements to deal with retail
investor complaints which allow retail investors to file complaints in the official language or one of the
official languages of their Member State
• A key investor information document must be prepared

12.7. Marketing of AIF in Luxembourg
12.7.1. Luxembourg AIF
Luxembourg AIF that are authorized by and subject to the supervision of the CSSF are automatically
authorized for marketing in the territory of Luxembourg, subject to any specific restrictions laid down in
the applicable law or the fund documentation.
The marketing of Luxembourg AIF that are not subject to supervision of the CSSF is limited to professional
and other eligible investors.

Authorized AIFM established in Luxembourg, in another Member State or in a third country are permitted
to market units or shares of the full AIFM regime AIF they manage to retail and professional investors in
Luxembourg, irrespective of whether such AIF are marketed on a cross-border basis or not, or whether
they are EU/EEA or non-EU/EEA AIF.
The marketing of AIF that are not subject to authorization and supervision of the CSSF to professional
investors by full AIFM regime AIFM is subject to the requirement to submit a notification through the
home Member State competent authority of the AIFM (see Section 12.5.).
The general requirements applicable to the marketing of AIF in Luxembourg by EU/EEA AIFM are covered
in Section 12.5.2. and the marketing of AIF by non-EU/EEA AIFM is covered in Section 12.5.3.
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12.7.2. Non-Luxembourg AIF
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Non-EU/EEA AIFM wishing to market without a passport the AIF they manage to professional
investors in Luxembourg must complete an information form and submit it to the CSSF. The
information form requires general information on the AIFM and on the AIF in relation to which
marketing in Luxembourg is notified.
ESMA’s Questions and Answers on the Application of the AIFMD updated most recently in July 2018,
clarifies that when an AIFM wants to manage AIFs domiciled in another Member State by way of the
AIF management passport (Article 33 of AIFMD), in the program of operations, where specific AIFs
cannot be identified at the time of the notification, the AIFs to be managed may be identified by
their investment strategy. In that regard, ESMA sees merit in relying on the investment strategies
contained in the reporting template for identification purposes (Annex IV of Commission Delegated
Regulation (EU) No 231/2013). Where an AIFM has only been authorized to manage certain types of
AIFs, it could also refer to the scope of its authorization to identify the funds to be managed.
Where the AIFM is able to identify specific AIFs, such AIFs should be identified in the program of
operations by their name and national identifier (if available). Information on those funds should also
include their investment strategies.
All changes to the program of operations have to be notified by the AIFM to the competent
authorities in its home Member State. This includes changes to the program of operations in cases
where the AIFM intends to manage further AIFs (if specified by name) or types of AIFs (if specified by
investment strategy) not previously listed in the program of operations.
The detailed rules for the marketing of foreign AIF to retail investors in Luxembourg is laid down in the
CSSF Regulation 15-03, issued on 2 December 2015.
The following provisions are applicable to the marketing in Luxembourg of open-ended, non-Luxembourg
AIF to retail investors:
• The AIF must be subject in their home State to regulation providing investors guarantees of protection
at least equivalent to those provided by Luxembourg laws governing AIF authorized to be marketed
to retail investors in Luxembourg. These AIF must also be subject in their home State to permanent
supervision considered by the CSSF to be equivalent to that provided in Luxembourg laws governing
AIF authorized to be marketed to retail investors in Luxembourg. Cooperation between the CSSF and
the supervisory authority of the AIF must also be ensured
• The AIF must be subject to supervision considered by the CSSF to be equivalent to that laid down in
the 2010 Law. This condition is deemed fulfilled by AIF subject to Part II of the 2010 Law
• The AIF must be managed by a single manager
• The AIF must appoint a credit institution to ensure that facilities are available in Luxembourg for
making payments to unitholders and repurchasing or redeeming units
• The AIF must take the necessary measures to ensure that the information that it is obliged to provide
is made available to unitholders in Luxembourg
An authorization request must be filed with the CSSF, which should include the following documents and
information:
• A certificate by the relevant supervisory authority of the home Member State of the AIF certifying that
the AIF is authorized and subject to a permanent supervision in its home State
• The addendum to the prospectus of the AIF which includes specific information for the marketing in
Luxembourg and which shall include all information useful to investors in Luxembourg to invest with
full knowledge of the facts, such as:
• Appropriate information on the risks inherent to the investment policy of the AIF
• Information on the fees and expenses that may be charged to investors
• The name, address and duties of the paying agent in Luxembourg
• The place where the latest prospectus, its constitutional documents and the latest financial reports
are made available
• Details on how the foreign AIF’s net asset value is published
• The name of the Luxembourg newspaper in which the investor notices are published
• The latest annual report of the foreign AIF
• The curriculum vitae of the conducting persons (dirigeants) of the foreign AIF
• The draft agreement to be entered into between the Luxembourg paying agent and the foreign AIF
• If the foreign AIF is a feeder AIF, information on the master AIF including information on where the
master AIF is established, the master AIF’s constitutional documents and the prospectus of the master
AIF
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On the basis of the aforementioned requirements, the CSSF will decide whether or not the AIF can be
marketed in Luxembourg.
When the AIF decides to no longer market its units or shares to retail investors in Luxembourg it must
inform the CSSF.

12.8. Marketing regulations applicable in Luxembourg
The provisions governing marketing in Luxembourg that a UCI also needs to comply with are as follows:
• Law of 23 December 2016 on sales and selling on pavement and on misleading and comparative
advertising
• Law of 2 April 2014 amending the Consumer Code in particular and repealing the amended law of 16
July 1987 on canvassing, street wending, displaying goods and seeking orders
• Law of 8 April 2011 (Consumer Code), as amended, which, inter alia, includes provisions concerning
the distance marketing of consumer financial services implementing Directive 2002/65/EC
• Law of 30 July 2002, as amended regulating certain trade practices, penalizing unfair competition,
and transposing Directive 97/55/EC amending Directive 84/450/EEC concerning misleading
advertising so as to include comparative advertising
Additional Luxembourg regulations impacting the marketing of UCIs include:
• Conduct of business rules applicable to Luxembourg credit institutions and investment firms selling
UCIs and providing investment services (e.g., investment advice or the reception and transmission of
orders) under the 1993 Law266 (implementing MiFID requirements)
• Rules of conduct applicable to management companies and AIFM (see Section 6.4.14.), as well
as conduct of business requirements applicable to management companies and AIFM providing
investment services (see Section 6.4.24.)
Entities marketing UCITS to investors in Luxembourg through their Luxembourg branches or on a crossborder basis are subject to their home Member State rules of conduct, implementing MiFID and UCITS
Directive requirements, respectively.

12.9. Marketing intermediaries
The marketing and execution of subscriptions and redemptions of shares or units is often supported by
Luxembourg or foreign intermediaries of different types. The appointment of intermediaries as financial
agents and representatives for placing orders in shares or units of UCIs in no way restricts the ability of
investors to deal directly with the UCI.
Luxembourg or foreign intermediaries may participate in subscription and redemption operations
provided that certain conditions are met. These intermediaries include, but are not limited to:
• Distributors
• Nominees
• Market makers
In April 2017 ALFI issued guidelines outlining Principles of the oversight of financial intermediaries
in distribution of funds - covering the full life-cycle of initial and ongoing due diligence reviews. The
purpose of these guidelines is to provide parties charged with the responsibility for oversight of
financial intermediaries (“FI”) in the distribution chain with a set of high-level common principles for
their consideration. ALFI believes that this will create efficiencies for the Luxembourg fund industry.

On 13 July 2017, ESMA published three Opinions setting out sector-specific principles in the areas
of investment firms (ESMA35-43-762), investment management (ESMA35-45-344) and secondary
markets (ESMA70-154-270), aimed at fostering consistency in authorization, supervision and
enforcement related to the relocation of entities, activities and functions from the United Kingdom.
The CSSF issued a statement that it supports the efforts undertaken by ESMA to avoid regulatory
arbitrage and the establishment of letterbox entities. The principles laid down by ESMA in those three
Opinions are in line with the CSSF’s practice.
266

The Law of 5 April 1993 on the financial sector, as amended
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The scope of the document covers the key areas of FI oversight: risk assessment of the distribution
model, initial due diligence, ongoing due diligence/monitoring, governance of the FI and reporting.
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12.9.1. Distributors
Distributors are intermediaries that perform one or both of the following activities:
• Actively market the shares or units
• Receive subscription and redemption orders as appointed agents of the UCI
The following conditions are applicable to distributors:
(1)
(2)
(3)

(4)

(5)

For the purposes of processing the subscription and redemption orders, distributors must
immediately forward the necessary data to the UCI management company or administrator (see,
however, Point (4))
For orders concerning registered shares or units, distributors will provide the UCI management
company or administrator with the registration data necessary to accomplish the related tasks on
an individual basis
The requirement of Point (2) does not apply in the case of orders concerning bearer shares or
units. In such cases, distributors act as subscribers in relation to the UCI management company or
administrator in Luxembourg. They may therefore aggregate individual subscription or redemption
orders and transmit them in the form of a combined order to the UCI management company or
administrator in Luxembourg
It is not necessary for distributors to forward to the UCI management company or administrator the
documentation relating to subscription and redemption orders from investors. However, the UCI
management company or administrator must be allowed access to such documentation in case of
need
Payments and receipts in respect of subscription and redemption orders may be aggregated by
distributors in order to deal with the UCI management company or administrator on a net basis

12.9.2. Nominees
Nominees act as intermediaries between investors and the UCI of their choice.
The use of nominees is only authorized if the following conditions are met:
(1)
(2)
(3)
(4)
(5)

The relationship between the UCI, the nominee, management company or administrator, and the
investors is determined by contract
The management company, investment company, or the UCI’s sponsor, initiator or promoter is
required to ensure that the nominee can adequately guarantee to execute properly its obligations
towards investors
The role of the nominee is adequately described in the prospectus
Investors have the right to directly invest in the UCI without using a nominee and this right is
expressly stated in the prospectus
Agreements between the nominee and the investors include a termination clause giving the
investor the right to claim title to the shares or units subscribed through the nominee

The conditions of Points (4) and (5) are not applicable where the use of a nominee is either compulsory or
indispensable.
The CSSF has introduced a template paragraph in relation to investor rights to be inserted in the
prospectus covering, inter alia, cases where the UCI uses a nominee (see Subsection 10.3.1.K.).

12.9.3. Market makers
Market makers are intermediaries participating on their own account and at their own risk in subscription
and redemption transactions of UCI shares or units.
The use of market makers is only authorized if the following conditions are met:
(1)
(2)
(3)
(4)
(5)
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The relationship between the UCI, management company or administrator, and the market maker is
determined by contract
The role of the market maker is adequately described in the prospectus
Market makers may not act as counterparties to subscription and redemption transactions without
specific approval of the investors
Market makers may not price subscription and redemption orders addressed to them on less
favorable terms than would be applied by the UCI directly
Market makers must regularly notify the UCI, management company or administrator of
orders executed by them that relate to registered shares or units to ensure that the register
of shareholders or unitholders is updated and that registered certificates or confirmations of
investment may be sent out from Luxembourg

12.10 Special marketing information for distributors and insurers
ESMA clarified in its Questions and Answers on MiFID II/MIFIR Investor Protection, most recently
updated in July 2018, that asset managers need to provide PRIIPs transaction costs to their
distributors. If transaction cost information along with other MiFID II relevant information is not sent
to distributors, distributors will not be able to market the relevant UCIs.
A European Working Group has defined a standard template to exchange this MiFID II relevant
information between asset managers and distributors/distribution platforms. This standard is called
European MiFID II Template (EMT) and covers the following MiFID II relevant information per share
class:
• Target market definition according to the following categories
• Type of clients to whom the product is targeted
• Knowledge and experience
• Financial situation with a focus on the ability to bear losses
• Risk tolerance and compatibility of the risk/reward profile of the product with the target market
• Client objectives & needs
• Distribution strategy
• Costs & charges ex ante (incl. PRIIPs transaction costs)
• Costs & charges ex post (incl. PRIIPs transaction costs)
The PRIIPs regulation requires that insurers need to collect information on funds, in case these are an
investment option to the retail investor investing into this insurance product. A European Working Group
has defined a standard template to exchange this PRIIPs relevant information between asset managers
and distributors/distribution platforms to help them fulfil their PRIIPs regulatory obligations. This standard
is called European PRIIPs Template (EPT) and covers the following PRIIPs relevant information per share
class:
• General portfolio information
• Risk assessment
• Performance scenario (without entry cost with exit cost)
• Costs
• Narratives
• Specific UCITS data for insurers opting for Art 14.2 for MOP
• Specific data for German CAT IV PRIIPs
• Characteristics of the fund/portfolio
• Additional information for capital preservation funds/portfolio
• Specific data for Structured Products – RIY Costs
For MiFID II and PRIIPs the target market needs to be clearly defined in these reports. In particular, the
type of retail investor to whom the product is intended to be sold to, their ability to bear losses and their
investment horizon preferences are taken into consideration when defining the target market. On top of
this, the asset managers need to be reviewed periodically post-sale to ensure consistency with the needs,
characteristics and objectives of the identified target market.
Target market en product governance
The identification of a target market should be based on both quantitative and qualitative information

Type of client to
whom the product
is targeted

Knowledge and
experience

Financial situation
with a focus on
the ability to bear
losses

Risk tolerance and
compatibility of
the risk/reward
profile of the
product with the
target market

Clients’ objectives
and needs

•
•
•
•
•

Product approval process
Conflict of interest
Scenario analysis
Product feature
Charging structure

• Manufacturer’s target market
• Distribution strategy and channels
• Information to distributors
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Product selection process
Distribution agreements
Distributor’s target market
Information to investors

Product
Governance
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•
•
•
•

n
sig
De

Product review
Sales information
Governance arrangements
Product offering compatibility
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•
•
•
•

M
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Governance arrangements to be implemented throughout the product’s life-cycle
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13.1. Introduction
In certain limited cases, investors, in particular institutional investors, may only be permitted to purchase
securities (generally shares or units) issued by UCIs that are listed on a recognized or regulated stock
exchange. As a result, a stock exchange listing may often be important to accessing certain distribution
channels.
This Chapter outlines a summary of some of the key conditions for listing the securities of UCIs either on
the regulated market, the Bourse de Luxembourg of the Luxembourg Stock Exchange (LuxSE), on the
“multilateral trading facility” (Euro MTF) operated by the LuxSE, or on the Luxembourg Stock Exchange
Securities Official List (LuxSE SOL), available to issuers and investors since December 2017.

13.2. Luxembourg Stock Exchange (LuxSE)
The LuxSE operates three securities markets: a “regulated market267” – designated as the “Bourse de
Luxembourg”, a “multilateral trading facility268” – the “Euro MTF” and the “Securities Official List”, a
dedicated section of the LuxSE’s official list. Securities may not be simultaneously admitted to the three
securities markets.
The regulated market offers issuers a European passport. Issuers on the regulated market must comply
with the requirements of the Prospectus Directive269 and the Transparency Directive270, or benefit from
an exemption. The CSSF is responsible for approving prospectuses under the Prospectus Directive. The
LuxSE will normally approve the prospectuses drawn up in connection with admission to trading on the
regulated market of securities outside the scope of the Prospectus Directive.
The Euro MTF, on the other hand, was set up to meet the needs of issuers not requiring a European
passport. Issuers on the Euro MTF do not have to meet the requirements of the Prospectus Directive and
the Transparency Directive. The LuxSE is in charge of approving prospectuses for admission to the Euro
MTF.
With the launch in December 2017 of the LuxSE SOL the Luxembourg Stock Exchange now allows
registration of securities solely on the Official List without admission of these securities to trading on any
of the markets operated by the Luxembourg Stock Exchange. This is intended to allow issuers to have
their securities appear on a widely recognized official list, without the application of a number of capital
markets related EU and national laws that solely focus on securities being admitted to trading.
The stock exchange listing requirements for the regulated market and the Euro MTF are set out in the
Rules and Regulations of the Luxembourg Stock Exchange published by the LuxSE. These were updated in
December 2017 and are available on the LuxSE website.

267

Within the definition of Article 4(1) 14 of the Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as
amended.

268

Within the definition of Article 4(1) 15 of the Markets in Financial Instruments Directive (MiFID), Directive 2004/39/EC, as
amended.

269

Directive 2003/71/EC, as amended.

270

Directive 2004/109/EC, as amended.
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An application for admission to the official list without admission to trading is possible subject to the
conditions set out in the Rulebook – LuxSE Securities Official List, available on the LuxSE website (www.
bourse.lu).
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13.2.1. Listing UCIs on the Bourse de Luxembourg (BdL)
13.2.1.1. Listing UCITS and other open-ended UCIs
UCITS and other open-ended UCIs wishing to list on the BdL must have their prospectus drawn up in
accordance with the relevant product law, approved by the CSSF271 or other EU competent authority.
Open-ended UCIs do not fall within the scope of the Prospectus Law. Hence a prospectus approved by the
CSSF, or by any other relevant EU supervisory authority may be used for public offering in Luxembourg
and/ or admission to trading on the BdL.

13.2.1.2. Listing closed-ended UCIs
Closed-ended UCIs wishing to list on the Euro MTF are required to draw up a prospectus under the
relevant section of the Prospectus Law272. The CSSF is responsible for the approval of the prospectus273.

13.2.1.3. Listing requirements of the BdL
UCIs wishing to list their shares/units on the BdL must ensure that the shares/units fulfil the following:
• Are active and have a Net Asset Value
• Are eligible for clearing and settlement
• Are freely transferable
The full listing requirements are outlined in Part I, Chapters 5 and 7 of the Rules and Regulations of the
LuxSE.

13.2.2. Listing UCIs on the Euro MTF
13.2.2.1. Listing UCITS and other open-ended UCIs
UCITS and other open-ended UCIs wishing to list on the Euro MTF must have their prospectus drawn up
in accordance with the relevant product law, approved by the CSSF274 or other EU competent authority.
Open-ended UCIs do not fall within the scope of the Prospectus Law. Hence a prospectus approved by the
CSSF, or by any other relevant EU supervisory authority may be used for public offering in Luxembourg
and/ or admission to trading on the Euro MTF.

13.2.2.2. Listing closed-ended UCIs
Closed-ended UCIs wishing to list on the Euro MTF are required to draw up a prospectus under the
relevant section of the Prospectus Law275. The CSSF is responsible for the approval of the prospectus276.

13.2.2.3. Listing requirements of the Euro MTF
UCIs wishing to list their shares/units on the Euro MTF must ensure that the shares/units fulfil the
following:
• Are active and have a Net Asset Value
• Are eligible for clearing and settlement
• Are freely transferable
The full listing requirements are outlined in Part I, Chapters 6 and 7 of the Rules and Regulations of the
LSE.

271

The LuxSE is responsible for approving prospectuses in certain circumstances : admissions of securities not covered by Part
II of the Prospectus Law ; and foreign open-ended UCIs, not being distributed in Luxembourg

272

For an offer to the public in Luxembourg, closed-ended UCIs may not legally be required to publish a prospectus under Part
II or III of the Prospectus Law providing the following conditions are met : (i) offers of securities addressed solely to qualified
investors (i.e., “professional investors” under MiFID), (ii) offers of securities addressed to fewer than 150 natural or legal
persons, other than qualified investors, per Member State; and (iii) offers of securities addressed to investors that acquire
securities for a total consideration of at least EUR 100,000 per investor and for each separate offer

273

Idem

274

The LuxSE is responsible for approving prospectuses for closed-ended and foreign open-ended UCIs not being distributed in
Luxembourg.

275

For an offer to the public in Luxembourg, closed-ended UCIs may not legally be required to publish a prospectus under Part
II or III of the Prospectus Law providing the following conditions are met : (i) offers of securities addressed solely to qualified
investors (i.e., “professional investors” under MiFID), (ii) offers of securities addressed to fewer than 150 natural or legal
persons, other than qualified investors, per Member State; and (iii) offers of securities addressed to investors that acquire
securities for a total consideration of at least EUR 100,000 per investor and for each separate offer

276

Idem
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13.2.3. Listing UCIs on the LuxSE SOL
13.2.3.1. Listing UCIs
UCITS and other open-ended UCIs wishing to list on the LuxSE should provide an Information Notice
providing details on , inter alia¸ the shares/units to be listed. However, a prospectus approved by the
CSSF, or by any other competent authority, may replace the Information Notice.

13.2.3.2. Listing requirements of the LuxSE SOL
Closed-ended UCIs wishing to list their shares/units on the LuxSE SOL must ensure that the shares/units
fulfil the following:
• Are freely negotiable
• Have been actually issued prior to the admission onto the LuxSE SOL
• Application for admission must cover all shares/units of the same class already issued
• No free float conditions apply
The full listing requirements are outlined in Rulebook – LuxSE Securities Official List.

13.3. Procedures for admission to a securities market of the LuxSE
The decision on the application will normally be taken within a few days and, in any case, a maximum
period of one month following receipt of a complete application. The admission date will be decided by
the LuxSE, although applicants may request a specific date of admission. De facto, the LuxSE and the
applicant will jointly decide upon a timetable for admission.

13.3.1. Contents of the application for Bourse de Luxembourg
or Euro MTF
The application file may be submitted in English, French, or German and must include a duly signed
application form detailing:
Name of legal entity filing the application
The securities market (Bourse de Luxembourg or Euro MTF) for which the admission is sought
Information on the UCI for which the application is submitted
Details of securities to be listed
Name of the legal entities responsible for payment of the approval, listing, and maintenance fees
Effective date of admission
Declaration from the UCI seeking admission that it commits to comply with the EU and/or Luxembourg
laws and regulations for the relevant market. A separate declaration from the UCI may be included
with the application file instead of signing the declaration in the application form
• Auditor information
Some other key documentation that each application file should contain includes:
• A copy of the prospectus and any supplements to the prospectus
• Confirmation from the relevant competent authority that the prospectus has been approved or
confirmation that the conditions for exemption from preparing a prospectus have been met
• Declaration that no significant events have occurred since the prospectus approval that may impact
the valuation of the securities
• Declaration (letter of undertaking) to comply with the applicable European Community obligations and
the provisions prescribed by the Grand-Ducal Regulation of 13 July 2007 relating to the holding of an
official list for financial instruments
• Confirmation that:
• The UCI is in compliance with the applicable legislation and regulations relating both to its
constitution and its operation under its constitutional document
• The securities comply with the relevant applicable legislation and regulations
• A credit or financial institution has been appointed to ensure financial service in Luxembourg for
the holders of securities
• Appropriate procedures have been put in place to administer all corporate events and the payments
of dividends or coupons
• A copy of the agreements or any other document governing the representation of the holders of the
securities
• The annual report and audited financial statements of the last three financial years
• The constitutional document of the UCI and, where applicable, of the guarantor
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In practice, the documentation to be included in the application file would generally include the UCI’s
prospectus or offering document and any related supplements as well as the UCI’s articles of association.
The LuxSE will ensure that the prospectus or offering document complies with the Rules and Regulations
of the Luxembourg Stock Exchange. If this is not the case, the LuxSE may request that the prospectus be
amended accordingly. The listing procedures may be carried out by a listing agent on behalf of the UCI.

13.3.2. Contents of the application for “Securities Official List”
(“LuxSE SOL”)
The application for admission onto LuxSE SOL must specifically include the following documents:
• The Information Notice or any document having a similar purpose and containing at least the same
data and information as included in the Information Notice (e.g., a prospectus duly approved by a
competent authority)
• A declaration from the issuer in which it commits to comply with the requirements of the Rulebook
• The application must also mention, to the best of the issuer’s (or applicant’s) knowledge, where the
securities are also listed and/or, as the case may be, admitted to trading
• A written confirmation that:
• The legal position and structure of the issuer comply with the applicable legislation and regulations
relating to both its constitution and its operation under its articles of association;
• The legal position of the securities complies with the relevant applicable legislation and regulations;
• The administration of securities events and the payments of dividends and coupons shall be
ensured and shall be made properly and in due time;
• The articles of association of the issuer and, where applicable, of the guarantor, as well as their annual
reports of the last three financial years, where applicable.
The Information Notice is subject to approval by LuxSE taking into account whether the Information
Notice meets the Rulebook requirements or not. The Information Notice will be published on LuxSE’s
website.
The Information Notice must detail the securities and the issuer and needs to contain at least the
following sections
• Section A - Introduction and Warnings
• Section B - Issuer and any Guarantor
• Section C - Securities
• Section D - Risks
• Section E - Offers

13.3.3. General rules and conditions for admission to the
Bourse de Luxembourg
To qualify for admission to the Bourse de Luxembourg (as the LuxSE’s regulated market), the securities
must be freely negotiable, which means that they are “capable of being traded in a fair, orderly, and
efficient manner and to be negotiated freely”.
In addition, the securities must be eligible for settlement in a recognized system by the LuxSE.
The LuxSE will consider the following when evaluating if an open-ended UCI’s securities are “freely
negotiable”:
• The distribution of the securities to the public
• Whether there are appropriate market-making arrangements or whether the management body of the
UCI provides appropriate alternative arrangements for investors to redeem the securities
• Whether the value of the securities is made sufficiently transparent to investors by means of the
periodic publication of the net asset value (NAV)
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With respect to a closed-ended UCI (see Section 2.3.) the LuxSE will consider the following:
• The distribution of the securities to the public
• Whether the value of the securities is made sufficiently transparent to investors either by publication
of information on the UCI’s investment strategy or by the periodic publication of the NAV
Non-UCITS are not required to comply with the registration, notification, or other procedures that are
a necessary precondition for the marketing of the UCI in Luxembourg (see Chapter 12) if they are only
seeking a listing.

13.3.4. General rules and conditions for admission to the
Euro MTF
To enable admission to the Euro MTF, a UCI must generally comply with the conditions set out in Section
13.3.3. However, the LuxSE may grant a waiver to these conditions if they deem such a waiver is not
detrimental to the principle of fair trading and a contravention of any other relevant listing provision.

13.3.5. General rules and conditions for admission to the
official list
An application for admission to trading on either the BdL or the Euro MTF is also deemed to constitute an
application for admission to the official list. However, an issuer may specifically request that the securities
are not admitted to the official list.
A closed-ended UCI is required to meet certain conditions before its securities are admitted to the official
list. These include:
• The UCI must comply with the laws and regulations applicable to its constitution and its operation
• Minimum capital of €1 million (a lower amount may be accepted if the UCI can demonstrate that there
is an adequate market in the securities)
• The UCI has existed for the preceding three years and has filed its annual reports and audited financial
statements for the preceding three years in accordance with relevant national laws (a derogation is
possible subject to certain conditions)
• Sufficient public distribution (generally defined as 25%) of the entity’s securities to the public has been
made at the time of the admission to the official list (or confirmation that this will be achieved shortly
thereafter)
• Securities must be freely transferable
• All securities of the same category must be listed
• Where physical form of securities exist, there must be appropriate disclosures and sufficient
procedures to safeguard and protect investors
The admission to the official list of securities issued by UCIs other than a closed-end type is not subject to
these conditions.

Stock exchange listing

An application for admission to the official list without an application for admission to trading is possible
subject to the conditions set out in the Rulebook – LuxSE Securities Official List. This Rulebook is not be
applicable for securities which are also intended to be admitted to trading on one of the markets operated
by the LuxSE.
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13.4. Continuing obligations for issuers of securities
13.4.1. Information to be made available to the public
UCIs must ensure equal treatment of all security holders (generally shareholders and unitholders) who are
in identical situations.

13.4.1.1. UCIs admitted to the Bourse de Luxembourg
A closed-ended UCI admitted to the Bourse de Luxembourg is subject to the Transparency Directive,
implemented in Luxembourg through the Law of 11 January 2008, as amended, (the “Transparency
Law”) and must comply with certain information requirements including the following:
• Periodic information:
• Annual report, which must be made public within four months of each financial year-end. The
report should comprise financial statements and the related audit report, a management report
and a corporate governance statement
• Semi-annual report, which must be made public within three months of the half year. The report
should comprise a condensed set of financial statements, an interim management report and a
corporate governance statement
On 5 October 2015, ESMA issued its Guidelines on Alternative Performance Measures aimed at
promoting the usefulness and transparency of Alternative Performance Measures (APMs) included
in prospectuses or regulated information, including management reports. The guidelines set out a
common approach towards the use of APMs and are expected to benefit users and promote market
confidence.
• Ongoing information:
• Information on major holdings
• Information for holders of securities admitted to trading on a regulated market
Open-ended UCIs admitted to the Bourse de Luxembourg are not within the scope of the Transparency
Law. The periodic reporting requirements for open-ended UCIs are outlined in Section 10.5.

13.4.1.2. UCIs admitted to the Euro MTF
UCIs admitted to the Euro MTF are also subject to ongoing obligations. They must make available to the
public:
• Financial statements prepared in accordance with the UCI’s national legislation, related audit report
thereon, and management report
• A semi-annual report on activities and results within four months of the end of the half year, except
where the applicable national legislation does not require this. This report should include results of
income and profit and a statement covering the six month period discussing significant information
enabling investors to make an informed assessment of the UCI’s activities and results and, as far as
possible, referring to the UCI’s expected future developments in the current financial year
• Information on any new developments including changes to structure (holders and breakdown of
holders) of the major holdings of its capital
• Any amendments to the rights attached to the different categories of securities
From 1 January 2016, issuers on the Euro MTF must make documents available to investors only in an
electronic format. Previously such documents were required to be made available in Luxembourg.

13.4.1.3. UCIs admitted to the LuxSE SOL
Except equal treatment of all security holders (generally shareholders and unitholders) who are in
identical situations, and the additional information to be provided to the LuxSE, as listed in Section
13.4.2., there are no other particular continuing obligations for issuers of UCIs admitted to the LuxSE
SOL.

428 | 13. Stock exchange listing

13.4.2. Information to be provided to the LuxSE
In addition to the information required to be made available to the public, UCIs whose securities are
listed on one of the three securities markets operated by LuxSE must communicate to the LuxSE as
early as possible and, in any case in advance of the event, any events affecting the listed securities. Such
communications may include:
• Amendments to the rights of the securities
• Any merger or demerger
• Any change of transfer or paying agent
• Announcement of any distribution
• Payment and detachment of dividends
• Change of name of the UCI
• Important changes in activities or any modifications to the constitutional documents
• Notices of shareholders’ meetings
• Any other useful information for investor protection

13.5. Listing of SIFs and RAIFs on the BdL and Euro-MTF
Because of their particular features, specifically that ownership of shares or units of SIFs and RAIFs is
limited only to well-informed investors, specific and ad hoc solutions are required to ensure shares or
units are distributed only to well-informed investors (see Sections 2.4.2. and 2.4.3.).

13.6. Transfer, suspension, withdrawal, and delisting
Securities of a UCI may be transferred, suspended, or withdrawn from trading at the request of the issuer
or by decision of the LuxSE. A decision to withdraw or delist from trading is also taken to mean a decision
to remove from the official list. If the issuer requests securities be transferred, suspended, or withdrawn,
reasons justifying the request must be provided.
The LuxSE may decide to suspend or withdraw securities of a UCI from trading/listing if the securities or
their issuers no longer comply with the relevant rules and regulations.
The LuxSE may decide to transfer the securities from the Bourse de Luxembourg to the Euro MTF when
the issuer does not comply with the regulatory provisions applicable to securities admitted to trading on a
regulated market.
The LuxSE may also decide to delist a security if it believes that a normal and consistent market for the
security cannot be maintained.
Decisions to transfer, suspend, withdraw, or delist securities will be published on the LuxSE’s internet site
and will also be communicated to the CSSF. LuxSE may request the issuer to publish a press release to
this effect and to make such an announcement sufficiently in advance to give a reasonable

Stock exchange listing

timeframe between the announcement and the date on which the suspension or withdrawal becomes
effective.
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Appendix

I.

Understanding UCIs

I.1. Introduction
This appendix introduces investment funds (referred to in this guide as Undertakings
for Collective Investment - UCIs), describes the key characteristics of UCIs, the various
types of funds and the asset classes in which they invest, and the structures of UCIs.

I.2. What is a UCI?
A UCI has the following characteristics:
• There is collective investment of funds
• The capital is raised from a number of investors
• The capital is invested in accordance with a defined investment policy for the benefit
of those investors, generally in accordance with the principle of risk spreading
The shares or units of some UCIs may be distributed to the general public while others
are reserved for certain circles of investors, such as informed, qualified or institutional
investors. Depending on the structure of the UCI, these shares or units may be
obtained through private placement, direct distribution, distributors, or through stock
exchanges.
The portfolio of collective investments may consist of transferable securities and/
or other assets. Risk spreading is required to prevent excessive concentration of
investments.
A UCI can offer investors the possibility to:
• Generate current income or capital appreciation, or both
• Access a diversified portfolio of investments
• Benefit from professional management of the portfolio
• Share the associated costs
• Gain exposure to specific investments in the case of investors who are not able
to access the investment directly, for example due to investor qualification
requirements
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I.3. Types of UCI
The following table summarizes the key characteristics of different types of UCI, the typical asset classes in which they
invest, the typical types of investors to whom they are offered and the typical investment horizon.
Summary of key characteristics of different types of UCI
Typical asset classes
Equity

Shares/stocks

Fixed income
• Money market

Typical investor types

High quality short-term money
market instruments (MMIs) and
deposits with credit institutions

Typical investment horizon
Medium to long-term

• Retail
• High net worth

Short to medium-term

• Institutional (e.g.,

Medium to long-term

individuals (HNWIs)

• Bonds

Longer term fixed income
securities (e.g., government bonds,
corporate bonds, convertible
bonds, mortgage backed securities)

Mixed

Mixture of instruments (e.g., equity
and fixed income securities)

Medium to long-term

Hedge funds

Wide range of financial instruments
(e.g., equities, fixed income
securities, financial derivative
instruments (FDIs) such as options,
futures, swaps, contracts for
differences, etc)

Medium to long-term

pension funds and
insurance)

May use techniques (securities
lending and borrowing, repurchase
and reverse repurchase)
May use short selling

• High net worth

Real estate

Property assets or structures
holding property assets

Infrastructure

Development infrastructure
(e.g., new transport or utility
infrastructure), operational
infrastructure (e.g., operating
motorways) or infrastructure
technology (e.g., water treatment)

Private equity

Equity, debt or other exposures to
non-listed companies

Long-term

Thematic

Exposures to investments with a
specific theme such as responsible
investment, specific segments such
as healthcare, collectible goods
and intangibles

Long-term

Exchange traded

Exposures to baskets of equity,
fixed income or other securities
or commodities tracking an
underlying index

individuals (HNWIs)

• Institutional (e.g.,

pension funds and
insurers)

• Retail
• High net worth

Long-term
Long-term

Short to long-term

individuals (HNWIs)

• Institutional (e.g.,

pension funds and
insurers)

European longterm investment
fund

Equity, quasi-equity, debt, money
market instruments, shares/
units of other UCIs/ELTIFs/EuSEF/
EuVECA, loans, real estate

• Retail
• High net worth

Long-term

individuals (HNWIs)

• Institutional (e.g.,

pension funds and
insurers)
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The principal types of UCIs are described in more detail hereafter.

I.3.1. Equity
Equity funds invest predominantly in equities, otherwise known as stocks or shares. The investment strategies of
equity funds are generally geared towards long-term growth through capital appreciation and/or receiving income
from the underlying equities, in the form of dividends which can be reinvested in the UCI or paid out to the investors.
According to the European Fund Classification (EFC)277, an equity fund must invest at least 85% of its assets in
equities. For a fund to be classified in a specific investment category, it must invest a minimum of 80% of its assets in
equities in that investment category. Investment categories can be briefly illustrated as follows:
• Country or geographic region, e.g.,:
• Global: Equity Global, Equity Global Advanced Markets
• Americas: Equity Americas, Equity North America
• Asia Pacific: Equity Asia Pacific, Equity Asia Pacific Ex Japan, Equity Greater China
• Europe: Equity Europe, Equity Advanced Europe, Equity Eurozone, Equity Europe Ex UK, Equity Nordic, Equity
Iberia
• Emerging Markets: Equity Emerging Market Global, Equity Emerging Latin America, Equity Emerging Asia Pacific,
Equity Emerging Asia Sub Continent, Equity Emerging Europe, Equity Emerging Middle East and North Africa,
Equity Emerging Africa
• Country: Equity Belgium, Equity Germany, Equity France
• Sector, e.g.: Consumer discretionary, Consumer staples, Energy, Financials, Health Care, Industrials, Information
Technology, Materials, Natural Resources, Real Estate, Telecommunication Services, Utilities
• Market capitalization – Small Cap: equity funds investing at least 80% of their assets in small capitalization stocks
as defined by the following regional limits: United States: US$4 billion, United Kingdom: £1 billion, Eurozone: EUR3
billion, Asia Pacific: US$1.5 billion, Global: US$ 2.5 billion
Being exposed to variations in share prices, equity funds are generally more volatile than fixed income and mixed
funds (see Sections I.3.2. and I.3.3.) – they offer investors higher potential returns but with a higher level of risk.

I.3.2. Fixed income
Fixed income funds invest mainly in fixed income instruments such as bonds and money market instruments (MMIs).
These investments generate regular fixed income.

I.3.2.1. Money Market
Money market funds generally invest in high quality MMIs or deposits with credit institutions. They do not take direct
or indirect exposures to equities or commodities, including via derivatives. Therefore, they are generally considered as
low risk funds which pay dividends reflecting the money market rates.
According to the EFC, money market funds can be classified as follows:
• Short-term money market funds:
• Short weighted average maturity (max. 60 days) and weighted average life (max. 120 days)
• Currency exposure mentioned in the name and fully exposed or hedged to a single currency
• Constant net asset value (CNAV) or variable net asset value (VNAV) valuation method e.g.,: short-term money
market DKK − CNAV, short-term money market EUR − CNAV, short-term money market EUR − VNAV, short-term
money market USD − CNAV, short-term money market USD − VNAV
• Money market funds:
• Weighted average maturity (max. 6 months) and weighted average life (max. 12 months)
• Currency exposure mentioned in the name and fully exposed or hedged to a single currency
• Variable net asset value method to be applied
e.g.,: Money Market AUD, Money Market CHF, Money Market DKK, Money Market EUR, Money Market GBP, Money
Market SEK, Money Market USD

277

The EFC is a pan-European classification system for investment funds developed by the European Fund Categorization Forum (EFCF), a
working group of the European Fund and Asset Management Association (EFAMA). In April 2012, EFAMA published its updated publication
The European Fund Classification Categories. The general rule applying to the classification structure is that one fund can only be classified
in one category according to the assets in which it invests. The main types of funds can be classified: equity, bond, multi-asset and money
market – according to nine criteria: country/region, sector, market capitalization, currency exposure, credit quality, interest rate exposure,
emerging market exposure, asset allocation and structural characteristics (e.g., fund of funds, ETF instruments, responsible investment
or style). The EFC also describes Absolute Return Innovative Strategies (ARIS) and other types of funds falling outside the five broad
categories (e.g., capital protection, convertibles, real estate). In this appendix we refer on, a number of occasions, to the EFC.
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All European money market funds are currently subject to ESMA’s Guidelines on the common definition of European
money market funds issued in May 2010.
On 30 June 2017, the final text of Regulation (EU) No 2017/1131 of the European Parliament and of the Council
of 14 June 2017 on money market funds was published in the Official Journal of the European Union. The
regulation applies from 21 July 2018 for funds set up on or after this date. By 21 January 2019, existing funds
and compartments that qualify as money market funds as per the definition set out in article 1 of the Regulation
must submit an application to their competent authorities.
The Regulation stipulates that money market funds must be set up as one of the following types:
• A variable net asset value (“VNAV”) money market fund
• A public debt constant net asset value (“CNAV”) money market fund
• A low volatility net asset value (“LVNAV”) money market fund
It also foresees two categories of MMFs:
• Standard MMFs
• Short-term MMFs
See also Section 2.6.1. for current discussions regarding money market funds

I.3.2.2. Bond
Bond funds focus primarily on generating income by investing in fixed income securities with maturities of more than
approximately one year.
Bond funds may also be characterized by:
• Credit quality
• Interest rate exposure
• Currency exposure
According to the EFC, bond funds must invest a minimum of 80% of their assets in fixed income securities. Investment
in other assets should not exceed 10%, and should be limited to ensure that the 80% minimum investment in fixed
income securities is always respected. Convertible bonds are limited to 20% of assets. Asset-backed and mortgagebacked securities are permitted and may be held up to a maximum of 20%. Equity exposure is not permitted.
A bond fund’s credit quality will be classified as follows:
• A government bond fund must invest at least 80% in such government bonds (issued or explicitly guaranteed by a
national government) with a maximum of 10% exposure to corporate bonds. The exposure to emerging market debt
should be less than 30%. The maximum exposure to non-investment grade bonds is 30%, of which a maximum of
10% can be emerging market bonds
• A corporate bond fund must invest at least 70% in corporate bonds with a maximum exposure of 30% to noninvestment grade bonds, of which a maximum of 10% can be emerging market bonds. The maximum exposure to
emerging market debt is 30%
• An aggregate bond fund invests in government and corporate bonds and in emerging market bonds (maximum
30%) with a maximum exposure of 30% to non-investment grade bonds, of which a maximum of 10% can be
emerging market bonds
• An aggregate high yield bond fund invests between 30% and 70% of its assets in non-investment grade bonds, of
which up to 30% can be in emerging market bonds
• A high yield bond fund invests at least 70% of its assets in non-investment grade bonds (less than 30% can be in
emerging market debt)
A bond fund’s interest rate exposure will be classified as follows:
• Short-term: more than 1 year and less than 3 years average modified duration
• Medium-term: more than 3 years and less than 7 years average modified duration
• Long-term: more than 7 years average modified duration
Currency exposure is referred to in the name of the category when the fund has at least 70% exposure to the stated
currency (with or without currency hedging).
Other types of bond funds include:
• Emerging market bond funds
• Floating rate funds
• Inflation linked bond funds
• Flexible bond funds
The risk and return of bond funds are generally lower when the securities invested in are investment grade, and higher
when the fund invests in non-investment grade securities.
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I.3.3. Mixed
Mixed funds invest in a mixture of variable income securities, debt securities, cash and cash equivalents. Debt
securities include, among other things, floating rate notes, convertible bonds, high yield and corporate bonds. Real
estate and commodity securities should be treated as variable income securities.
According to the EFC, mixed funds (which the EFC calls “multi-asset” funds) can be classified according to:
• Geographical exposure: this reflects the local or regional exposure of the fund investments. A single country fund
must invest at least 80% of its assets in securities of companies established in the country or region
• Asset allocation:
• Defensive: less than 35% variable income securities
• Balanced: between 35% – 65% variable income securities
• Aggressive: more than 65% variable income securities
• Flexible: may invest up to 100% in any asset class
• Currency exposure, where applicable, a minimum of 70% exposure to a stated currency (with or without currency
hedging)
Other mixed funds278 will adapt the portfolio mix to market conditions or investor aims. For example, life-cycle funds
offer investors the possibility to adapt their investment to their changing life circumstances – typically, in view of
retirement, by gradually decreasing exposure to equities and increasing exposure to fixed income investments over
time, progressively providing more stable income at less risk.
The risk/return profile of a mixed fund is generally between that of an equity fund and a fixed income fund.

I.3.4. Hedge funds
Although several bodies have attempted to provide a definition of a hedge fund, there is no official definition. Hedge
funds vary widely in investment strategy, risk levels, types of securities owned, etc. However, one could describe a
hedge fund by looking at the common or similar characteristics of hedge funds.
While traditional investment funds aim for “relative returns” – i.e., a return relative to a benchmark – hedge funds
often aim for “absolute returns” i.e., positive returns that are linked not to a benchmark but to particular assets.
Hedge fund portfolios are commonly a basket of securities that have been “cherry picked” as a result of the hedge
fund manager employing investment strategies that differ from the traditional investment fund and that often make
extensive use of derivatives.
The EFC defines such funds as absolute return innovative strategies (ARIS) funds. ARIS funds are classified on the
basis of the fund promoters’ declaration on strategy style:
• Directional strategies: broad range of strategies with a bias triggered by macro factors
• Long/short: funds that implement analytical techniques to capture the direction of price movement regardless of
whether prices are rising or falling
• Relative value: relative value techniques to exploit a valuation discrepancy (i.e., price discrepancies)
• Event driven: investment in securities of companies currently or prospectively involved in corporate transactions or
subject to other corporate events
• Multi-strategy: different types of strategies (e.g., equity long/short, commodities, volatility arbitrage)
• Index trackers: replicate the performance of a particular index made by a minimum of five different ARIS funds
• Fund of ARIS funds: investment in a portfolio of other ARIS funds rather than directly in securities (see also Section
I.4.2.)
Over recent years, many hedge and traditional asset managers have pursued investment fund strategies referred to as
“liquid alternatives”. These strategies are generally created within a UCITS structure and use many of the investment
fund techniques previously associated with the hedge fund industry such as shorting using synthetic shorts through
the use of total return swaps. Previously such products were only available to professional and institutional investors.
If a liquid alternative strategy is created within a UCITS structure, it must comply with all the UCITS requirements. The
UCITS liquid alternative products may be more expensive to operate than the traditional off-shore hedge fund and
performance may also be impacted by the requirement to comply with all the UCITS risk diversification and leverage
requirements. However, such products do benefit from the brand associated with UCITS including the well-established
regulatory framework, transparency and liquidity.

278

Here we are no longer referring to the EFC.
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I.3.5. Real estate
There are two main categories of real estate UCIs: direct real estate funds and indirect real estate funds.
Direct real estate funds invest in property assets or structures holding property assets, generally in sectors such as:
• Retail (e.g., shopping centers)
• Offices
• Residential (e.g., apartments)
• Parking
• Industrial premises
• Leisure (e.g., hotels, leisure parks)
• Logistics (e.g., warehouses)
They generally generate returns from the increases in the value of the assets and from rental income. Other potential
investments include land, construction activities, real estate financing activities and distressed real estate debt
securities.
Diversified direct funds invest in more than one sector.
INREV, the European Association for Investors in Non-Listed Real Estate Vehicles, defines three “styles” of direct real
estate funds, depending on the fund characteristics:
• Core funds tend to be less risky real estate funds. Core funds invest less than 15% of the gross asset value in nonincome producing investment. Their development exposure may not exceed 5% of the gross asset value. Core funds
use low leverage (up to 40% of the fund gross asset value). They are required to have at least 60% of the target
return derived from income distribution
• Value added funds are funds whose non-income producing investments ranges between 15% and up 40% of the
fund gross asset value. The percentage of development exposure cannot exceed 25% of the gross asset value. The
capital leverage ratio ranges between 40% and 60%
• Opportunity funds tend to be riskier real estate funds. They invest more than 40% of fund gross asset value in nonincome producing investments. They have a development exposure that may exceed 25% of the fund gross asset
value. The capital leverage ratio may exceed 60% of the gross asset value
Direct real estate funds are required to meet all the aforementioned ratios to be classified as the particular style of
fund. Otherwise, the fund will be classified as the riskiest style into which it falls, considering its characteristics.
The table below summarizes the different criteria determining the style of direct real estate funds:
Core <40%
Core > 40%
Value added
Opportunity
Target percentage non-income
producing investments
Target percentage of
(re)development exposure
Target return derived from
income
Maximum loan-to-value (LTV)

<15%

15% > - <40%

>40%

<5%

>5% - <25%

>25%

>40% - <60%

>60%

>60%
<40%

>40%

Source: INREV Style Classification

Indirect funds invest in listed real estate securities or in other real estate funds.

I.3.6. Infrastructure
“Infrastructure” is a term covering multiple types of investments, and segments, with very varied inherent risks. There
is no single definition of infrastructure279.
The following are typical types of infrastructure investment funds:
• Development infrastructure focusing mainly on participating in the development of new infrastructure. Examples
include:
• Building transport infrastructure, such as motorways, train and tramlines, airports, ports
• Building utility infrastructure such as dams, hospitals, waste treatment plants

279

The European Parliament has defined “infrastructure” as “basic physical and intangible organisational structures and facilities needed for
the operation of a society or enterprise.”
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Such infrastructure investments often present some of the following characteristics and risks:
• Significance in the context of their local environment, and dependency on administrative decisions for their
approval
• Complexity, increasing the challenge of setting and meeting budget and deadline
• In the case of public private partnerships, dependency on both the private and public participants (e.g., state or
local authorities) for continued long-term financing
• Operational infrastructure focusing mainly on participating in operating existing infrastructure, such as motorways
or water treatment plants
Such operational infrastructure investments often offer relatively stable and predictable returns. Operational
infrastructure funds often present some of the following characteristics and risks:
• Less diversification than many other types of AIF, focusing on a limited number of projects
• Dependency on authorities for continuation of licenses to operate
• Good liquidity characteristics due to stable revenue streams
• Counterparty risk, related to financing infrastructure projects
• Infrastructure technology focusing on investment into companies developing infrastructure technology, such as
tunneling and water treatment technology
Such infrastructure technology investments are close to private equity investments.
Some of the segments which may be considered within the infrastructure asset class, include, for example:
• Environment, such as water and waste storage, treatment and recycling
• Energy, such as electricity grids and power generation facilities including wind farms and photovoltaic plants
• Healthcare including hospitals, medical centers and other facilities
• Logistics centers
• Office buildings
• Urban infrastructure, such as roads, drainage, street lighting, water distribution
• Public and local utility facilities, such as buildings used by authorities, schools, student accommodation, custodial
buildings, sports facilities, defense infrastructure
• Telecommunications, such as communications systems
• Transport, such as motorways, airports, rail and waterways
Certain infrastructure segments overlap between each other and/or with private equity or real estate.

I.3.7. Private equity
Private equity generally refers to the acquisition of a company or a stake in a company through a transaction involving
privately held equity or other non-public securities by an investor or group of investors; private equity investments are
usually medium to long-term.
The strategies adopted by private equity funds/vehicles will depend on the maturity of the target company:
• Early stage: at this stage, the company is at the beginning of its activity and needs financing to develop its product
(seed financing, start-up…)
• Expansion phase: at this stage, the product is developed and the company needs money to make it (postcreation…). In this phase, there may be leveraged buyout (LBO), management buy-out (MBO) or management buyin (MBI) activities, involving the acquisition of a company, business unit or business asset
• Late stage/mature stage: at this stage, the company may want to raise money from the public (via Initial public
offering), develop a new product or enter a new market, manage generation handover issues where there is no
successor, turn around or de-list (go private)
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The types of private equity funds/vehicles by level of maturity of the target company is illustrated in the following
figure:

Private equity fund types by level of maturity of the target company
Expansion Phase

Early Stage
Seed

Start-Up

First Stage

Product
conception
• Brainstorming
• Business
analysis
• Market
analysis

Company
formation
• Marketing
Plan
• Product
• Development

Product start
• Market entry
• First sales

Second Stage

Third Stage

Economies of
scale
• Marketing
• Market leader

Standardizing
• Internationalization

Venture Capital

Late Stage/Mature
Fourth Stage
Pre-IPO
• Prepare IPO
• Acquisition

Public Listing
Initial Public
Offering (IPO)

Bridge financing

Acquisition
Cycling
New product
• Acquisition
• New Product
Development
• New Life
Cycle

Project financing

MBO/MBI, LBO, Mezzanine
Special situations (Turn around, distressed)
Source: IKB – von Braun & Schreiber - EBS Finanzakademie

The lifecycle of a private equity fund may be represented by a J curve. A key characteristic of a private equity fund, as
well as, in certain cases, a direct real estate fund, is the draw-down. The private equity fund will collect or “call” capital
from the investors in a series of tranches – i.e., when the fund manager wants to invest, he requests the cash he needs
from investors. The goal is to have a minimum amount of cash held in the fund in order to optimize performance.
At the beginning of the fund activity, during the investment period, the fund will invest and pay management fees,
set-up cost, etc.
During the realization period, income (e.g., capital gains, dividends) will be generated.
The following figure illustrates the J curve:

J curve illustrating private equity fund returns over time
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A private equity fund/vehicle is generally a “partnership” between a private equity firm (general partner) and investors
in the fund/vehicle (limited partners). In many cases, the general partner of a private equity fund takes the form of an
unregulated entity.
Private equity vehicles can be set up as funds; there are, however, also other vehicles specifically designated for
private equity instruments.

I.3.8. Thematic funds
Thematic funds specialize in areas such as specific segments, exotic assets or meet specific criteria.
Thematic funds may offer investors potentially higher returns than certain other types of funds, opportunities to
diversify a portfolio and exposure to asset classes which may have a low correlation with traditional asset classes.
There are few commonly agreed definitions of the types of thematic funds. In many cases, the categories of thematic
fund types overlap:
• Responsible investment – generally funds meeting certain environmental280, social and/or governance criteria
(ESG)281. They have a long-term perspective (with an emphasis on sustainable development)
• Environment282, including
• Renewable energy and environmental technologies, such as solar, wind and biomass
• Carbon investments, related to carbon credits
• Environmental technology, such as water and waste treatment technology
• Sustainable investment, such as fair trade, sustainable agriculture and infrastructure
• Impact finance, covering areas such as education, health and food
• Social entrepreneurship – funds which have the achievement of measurable, positive social impacts as a primary
objective (see Section 2.4.4.3.)
• Microfinance283– funds which invest in microfinance institutions
• Ethical funds. These funds invest in compliance with religious guidelines and are not only driven by financial gains
purpose. Ethical funds include such as Catholic, Sharia and Dharma funds
Following global efforts towards a more sustainable economy, the EU Commission published on 8 March
2018 an Action Plan on Financing Sustainable Growth. As a follow-up to this action plan, the EU Commission
presented three legislative proposals on 24 May 2018:
• Proposal for a regulation on the establishment of a framework to facilitate sustainable investment
• Proposal for a regulation on disclosures relating to sustainable investments and sustainability risks and
amending Directive (EU) 2016/2341
• Proposal for a regulation amending Regulation (EU) 2016/1011 on low carbon benchmarks and positive
carbon impact benchmarks
The legislation should ensure that financial market participants including UCITS management companies,
AIFMs, Insurance undertakings, IORPs (institutions for occupational retirement provision), EuVECA managers,
EuSEF managers, Insurance distributors, and Investment advisors, who receive a mandate from their clients
or beneficiaries to take investment decisions on their behalf, integrate ESG considerations into their internal
processes and inform their clients accordingly.

280

For example, meeting the United Nations Principles for Responsible Investment.

281

The Luxembourg Fund Labeling Agency (LuxFLAG) offers an ESG Label designed to reassure investors that the Investment Fund actually
invest its assets in a manner which incorporates ESG considerations throughout its investment process. The eligibility criteria for the ESG
Label require applicant funds to screen 100% of their invested portfolio according to one of the ESG strategies and standards recognized
by LuxFLAG.

282

The Luxembourg Fund Labeling Agency (LuxFLAG) offers an Environment Label designed to reassure investors that the funds actually
primarily invest their assets in environment-related sectors in a responsible manner. The eligibility criteria for the Environment Label
require eligible funds to have a portfolio of investments in environment-related sectors corresponding to at least 75% of the fund’s total
assets.

283

The Luxembourg Fund Labeling Agency (LuxFLAG) offers a Microfinance Label designed to reassure investors that the microfinance
investment vehicle (MIV) actually invests, directly or indirectly, in the Microfinance sector. Investing indirectly means that the MIV
can, rather than giving direct loans to Microfinance Institutions (MFIs), invest into other MIVs themselves investing more than 50% in
Microfinance.
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Framework to facilitate sustainable investment
The legislative proposals set out uniform criteria for determining whether an economic activity is
environmentally sustainable. The purpose of the proposals is to standardize the concept of environmentally
sustainable investment across the European Union, thereby facilitating investment in environmentally
sustainable economic activities, both nationally and in more than one EU country. The proposals are
designed to address the divergence of existing national taxonomies and market-based initiatives at national
level, in order to tackle the risk of ‘greenwashing’, make it easier for economic operators to raise funds for
environmentally sustainable activities across borders, and to try to establish a level playing field for all market
participants.
Environmentally sustainable economic activities will need to comply with all of the following criteria:
1. The economic activity contributes substantially to one of more of the environmental objectives set out
below
2. The economic activity does not significantly harm any of the environmental objectives set out below
3. The economic activity is carried out in compliance with minimum safeguards
4. The economic activity complies with technical screening criteria
The environmental objectives established by the Regulation are:
1. Climate change mitigation
2. Climate change adaptation
3. Sustainable use and protection of water and marine resources
4. Transition to a circular economy, waste prevention and recycling
5. Pollution prevention and control
6. Protection of healthy ecosystems

The Commission will adopt delegated acts to specify technical screening criteria for what qualifies as
a substantial contribution to a given environmental objective for a given economic activity and what is
considered to cause significant harm to other objectives. The first delegated act covering the climate change
adaptation and mitigation objectives could be adopted by year-end 2019, the second and third delegated acts
by mid-2021 and mid-2022 respectively covering other four other environmental objectives.
Disclosures
The proposals require disclosure of the procedures financial participants have in place to integrate ESG risks
into their investment and advisory process; and the extent to which ESG risks are expected to have an impact
on the returns of the product or service provided, irrespective of whether or not sustainable investment
objectives are pursued. If they claim that they pursue a strategy with sustainability investment objectives,
they will have to provide information on how they adhere to those sustainability objectives in their investment
decisions. This includes the disclosure of the sustainability or climate impact of their products and portfolios.
Benchmarks
The proposals put forward an amendment to the Benchmark Regulation, establishing two categories of
benchmarks:
• Low-carbon benchmarks – the underlying of which are assets selected so that the resulting benchmark
portfolio has less carbon emissions when compared to the assets that comprise a standard capital-weighted
benchmark
• Positive-carbon impact benchmarks – the underlying assets of which are selected on the basis that their
carbon emissions savings exceed the asset’s carbon footprint
• Specific segments, such as:
• Energy, such as equity in energy companies and energy commodities
• Technology, such as mechanical technologies, materials, electronics and information technologies
• Biotechnology
• Life sciences
• Natural resources, such as forestry, plantations and water supply
• Transportation, such as ships, aircraft, containers
• Commodities, generally including a combination of commodities, commodity futures and options
• Collectible goods such as luxury goods, including art objects, jewelry, racing and breeding animals (such
as horses), expensive alcohols (wines and spirits), and vehicles (such as cars and motorbikes)
• Intangible assets such as patents, marketing rights, and libraries of intellectual property (e.g., music
libraries)
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I.4. Structuring of UCIs
UCIs may be structured in different ways depending on the investment policy elected by the manager and the type of
investors to whom the units/shares are addressed.

I.4.1. Single and multiple compartment UCIs
The simplest UCIs are single funds. The UCI has one investment compartment with one investment policy, and is
managed by one portfolio manager. In this case, if the asset manager wishes to offer investors another investment
policy, then another UCI must be created.
Multiple compartment UCIs (otherwise known as umbrella funds) are UCIs which comprise, or may comprise, two
or more compartments (sub-funds), each with different features – generally a different investment policy. Different
compartments may, for example, invest in different asset classes and be managed by different portfolio managers.
Multiple compartment structures are favored by the larger promoters and initiators of UCIs.
The assets of each compartment of a multiple compartment UCI are generally segregated, and the accounting records
of each compartment are kept separate.
It is also possible to create funds with interlinked compartments. For example, a multiple compartment UCI can
include private equity and hedge fund portfolios, whereby the hedge fund portfolio provides the liquidity for flexible
draw-down and cash management that private equity general partners are seeking and the hedge fund managers gain
access to the potential returns from private equity investment.
Multiple compartment UCIs and cross investment are covered in Sections 2.3.2. and 2.3.5..

I.4.2. Fund of funds
A fund of funds invests in several other investment funds. Some funds of funds allocate their assets to diverse or
geographical fund strategies while others focus on just one or two.
A key role of the manager of a fund of funds is the selection and monitoring of the underlying UCIs.
Funds of funds generally offer a more diversified and lower risk investment opportunity than the underlying funds
themselves. They may also offer exposure to investment funds to some investors who would not be able to invest in
the underlying funds directly.
Funds of funds are covered in Sections 1.3.5.1.

I.4.3. Master-feeder structures
In master-feeder structures, the feeder UCI invests most of its assets – at least 85% – in a master UCI.
A feeder UCI is a non-diversified investment structure investing into a diversified product (master UCI), permitting the
pooling of assets.
The management of a significant portion of the portfolio of the feeder UCI is effectively performed by the manager of
the master UCI.
The master UCITS, or one or more of the feeder UCITS, can be located in different Member States.
Master-feeder structures may be used by asset managers as a distribution mechanism to facilitate access to certain
markets.
Master-feeder structures are covered in Sections 1.3.5.2.
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I.4.4. Holding structures of UCIs
Alternative assets are often held through holding vehicles, typically holding companies (often referred to as special
purpose vehicles – “SPVs” or special purpose entities). Such holding vehicles may be owned either exclusively by the
AIF or its AIFM on its behalf, or as joint ventures, for example with other AIF.
Typically, holding vehicles are used in AIF structures to hold assets such as:
• Real estate in real estate AIF
• Unlisted companies in private equity AIF
Holding structures are covered in Section 2.7.

I.4.5. Exchange traded funds
Exchange traded funds (ETFs) are investment funds investing in a basket of securities or commodities generally
designed to track the performance of an underlying index. They are listed on stock exchanges and can be traded in the
same way as any other listed transferable security.
The shares or units of ETFs are not issued or repurchased in the same way as traditional funds. Institutional investors
create and redeem ETF shares directly from the ETF, in large blocks, called “creation units”. The transaction is
generally in kind, with the institutional investor swapping a basket of securities or commodities for units of the ETF
in the case of a creation or vice versa in the case of a redemption. Some ETFs may require or permit a purchasing or
redeeming shareholder to substitute cash for some or all of the securities or commodities in the basket. The creation
and redemption mechanism means that units are normally traded at a price close to the net asset value (NAV).
The shares or units of ETFs are traded on the secondary market where prices are available from market makers on an
intra-day basis.
ETFs combine advantages of stocks (tradability and liquidity) and of index funds (low costs and diversification) into one
product:
• Trading flexibility: Unlike traditional investment funds, which can only be traded at the end of the trading day, ETFs
can be bought and sold at current market prices and at any time during the trading day, and market makers quote
continuous prices on them. This allows investors to react to adverse or beneficial market conditions on an intra-day
basis
• Transparency: ETFs combine the diversity of an investment fund with the transparency, ease of use and low
trading costs of listed stock. Because asset managers can trade ETFs throughout the trading day, ETF investment
performance can be monitored continuously and holdings published daily, providing transparency to the market
• Lower costs: As most ETFs are not actively managed, ETF total expense ratios are much lower than those of other
forms of investment vehicles. In addition, most ETFs are shielded from the costs of having to buy and sell securities
to accommodate shareholder purchases and redemptions
• Diversification: In a single transaction, ETFs provide exposure to a diversified index
ETFs traditionally replicate an index by directly holding all the constituents of the underlying index. This is referred to
as “physical replication”. Managers of ETFs using physical replication have to rebalance the portfolio to match periodic
changes in the composition of the index. This approach has worked successfully for the main plain vanilla indices.
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Second generation ETFs resort to “swap-based” or “synthetic” replication: rather than directly holding all constituents
of the tracking index in its portfolio, the fund uses swaps to replicate the performance of the index. This more recent
form of ETF offers a number of advantages.

Physical vs synthetic ETFs
Physical

Synthetic

Tracking responsibility

Fund manager

Swap counterparty

Tracking efficiency

Varies according to index being tracked

Minimal tracking error284 before fees

Sources of counterparty risk

Securities lending

Swap counterparty (for UCITS, the
maximum exposure is 10% of net
assets)

Product types available

Equity, bond and money market indices

Equity, bond, money market, credit,
currency, commodity, hedge fund,
leveraged, short indices, real estate,
etc.

UCITS compliant

Yes

Yes

Advantages

• Efficient for indices with few

• Efficient for indices with many

constituents such as the DAX, CAC
40 or FTSE

• Transparency
• Direct holding of index constituents
easy to understand for investors

constituents, such as the MSCI
World, which has over 1,800
constituents

• Minimized tracking error
• Offer exposure to a wide range of

indices from equity, to hedge fund
and real estate285

• Provide access to markets such as
emerging countries (e.g., Brazil,
Russia, India, China, Vietnam)
which would not otherwise be
directly accessible to many
investors

Disadvantages

• Re-balancing necessary after

changes in constituents or weights

• Index turnover costs
• Tax treatment of dividends
• Tracking issues related to timing of
dividend payments

• Limited to equity, bond and money
market indices

• Exposure to swap counterparty risk
• More complex derivatives that need
to be understood by investors

• Leveraged and short ETFs are

carefully scrutinized by regulators
concerned about their suitability
and appropriateness for retail
investors

• Some stock exchanges are more
reluctant to list synthetic ETFs

While passive ETFs track the performance of an underlying index, actively managed ETFs seek to outperform a
benchmark. These ETFs could aim to outperform through an algorithmic process, such as ranking stocks under certain
criteria at set intervals and automatically rebalancing the portfolio accordingly, or by linking performance to the
discretionary trading expertise of a particular manager.
See also Section 2.6.2.

284

A tracking error can be defined as the difference in performance between the index to be replicated and the ETF. Part of the tracking error
will be explained by the fees paid by the ETF to the service providers.

285

Such ETFs are simply UCITS using a number of investment techniques permitted by the UCITS Directive, which enable them to pursue
alternative strategies. Exposure is gained through financial indices.
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I.4.6. Structured products
A structured product is normally a “packaged” product with a pre-defined investment objective. The “package” will
normally include a combination of traditional financial instruments, derivatives and/or insurance products.
Within the context of investment funds, there are two categories of structured products:
(1) Structured funds, or structured compartments (sub-funds) of funds, which offer investors a predefined payoff
depending on different scenarios based on the value of the underlying assets
(2) Structured products based on funds
There are two main types of structured funds:
• Guaranteed funds: guaranteed funds offer partial or full capital or income protection - i.e., some or all of the
investment in the fund or income generated therefrom is guaranteed (e.g., at maturity). At the same time,
guaranteed funds offer some exposure to specific financial instruments. Some guaranteed funds implement a
lock-in mechanism, whereby at certain times, or when certain thresholds are met, the gains are “locked in” - i.e.,
guaranteed. Guarantees are generally achieved by using financial instruments and/or by dynamically adjusting
exposures to risky assets; a guarantor may also be involved. Guaranteed funds are generally long-term investments
• Leveraged funds: leveraged funds take risk exposure exceeding the amount of capital invested, by borrowing or
through the use of financial derivative instruments (FDIs). Thus, the potential returns, but also the risk inherent in
leveraged funds, is greater
For more information on structured UCITS, see Section 2.6.6.
Structured products based on funds include capital protection products, products offering leveraged exposure to a
basket of funds or products dynamically allocating assets to a basket of funds, for example to top performing funds.
Structured products based on funds are outside the scope of this guide.

I.4.7. Pension Fund Pooling Vehicles (PFPVs)
PFPVs are collective investment schemes (e.g., common funds) created by international groups in order to pool the
assets of different pension funds that they manage in various jurisdictions where they have operations.
Pooling assets of multiple pension funds, often in different jurisdictions, offers benefits such as reduced operational
fees and costs, efficient management of assets, access to a wider range of potential investments, a centralized
governance structure and consistency between pension funds. However, to offer these advantages to investors, the
PFPV must allow investors the same fiscal treatment as if they had invested in their home jurisdiction.
See also Section 1.3.7.

I.4.8. European Long-Term Investment Funds (ELTIF)
On 29 April 2015, the European Parliament and the Council of the European Union adopted Regulation (EU)
2015/760 that created a new investment fund vehicle, namely the European long-term investment fund (ELTIF). The
purpose of this regulation is to boost European long-term investments in the real economy.
The regulation applies to EU AIFs that are marketed in the European Union under the ELTIF label. Only authorized EU
AIFMs may manage and market ELTIFs. ELTIFs will be subject to additional rules requiring them, inter alia, to invest at
least 70% of their capital in clearly-defined categories of eligible assets (generally illiquid assets including, inter alia,
infrastructure, research and development, private equity, other ELTIFs, EuSEF and EuVECA) and up to 30% in assets
other than long term investments.
Due to the illiquid nature of most investments in long-term projects, ELTIFs are precluded from offering regular
redemptions to its investors. The commitment of the individual investor to an investment in such assets is, by its
nature, made to the full term of the investment. ELTIFs should, consequently, be structured in principle so as not to
offer regular redemptions before the end of the life of the ELTIF. In order to incentivize investors, in particular retails
investors who might not be willing to lock their capital up for a long period of time, an ELTIF should be able to offer,
under certain conditions, early redemption rights, meaning that the manager of the ELTIF should be given discretion
to decide whether to establish ELTIFs with or without redemption rights.
In September 2017 the European Commission adopted a package of proposals to strengthen the European System of
Financial Supervision (ESFS). The package also includes a proposal to amend regulation (EU) 2015/760.
See also Section 2.4.5..
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Appendix

II.

Key regulations and
reference texts

II.1. Introduction
The regulations applicable to the Luxembourg fund industry include:
• Primary legislation – “Level 1”:
• Luxembourg Laws
• European Union (EU) Regulations
• Implementing measures – “Level 2”:
• Grand-Ducal Regulations
• Commission for the Supervision of the Financial Sector (CSSF) Regulations
• Commission Regulations
• Guidelines – “Level 3”:
• CSSF Circulars
• Luxembourg Central Bank (BCL) Circulars
• European Securities and Markets Authority (ESMA, formerly CESR286) Guidelines
• VAT Circulars
The following table provides a brief overview of the relationship between EU and
Luxembourg regulations, and how EU regulations become applicable in Luxembourg:

Legislation
(level 1)
Implementing
measures
(level 2)
Guidelines
(level 3)

European Union
regulation

EU Directives

EU Regulations
Commission Directives

How applied by
Member State

National transposition
and implementation
Direct application
National transposition
and implementation

Commission Regulations Direct application
ESMA guidelines
Direct application and,
in some cases, national
implementation

Regulation applicable
in Luxembourg

Luxembourg Law

EU Regulations
Grand-Ducal Regulations
CSSF Regulations
Ministerial Regulations
Commission Regulations
ESMA guidelines
CSSF Circulars
BCL Circulars

Other rules, clarifications and guidance can be found in:
• Luxembourg Stock Exchange rules and regulations
• Additional regulatory guidance, including:
• CSSF questions and answers (Q&A), Press Releases, Newsletters and Annual
Reports
• ESMA and European Commission Q&A and opinions
• Applications for authorization and related forms
• Industry guidance: guidelines and publications from, for example, the Association
of the Luxembourg Fund Industry (ALFI) and the Luxembourg Bankers’ Association
(ABBL)
Luxembourg Laws, Grand-Ducal and CSSF Regulations are published in the Official
Gazette (the Mémorial). Most key Laws and Regulations are available on the CSSF
website, along with CSSF Circulars and available translations
(http://www.cssf.lu/en).

286
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The Committee of European Securities Regulators (CESR) became the ESMA on 1 January 2011.

Section II.2. aims to provide an overview of the key regulations, guidelines and reference texts applicable to UCIs
and their management entities – management companies or AIFM. Section II.3. covers regulations, guidelines and
reference texts in areas such as taxation, anti-money laundering or derivatives which are, in general, mainly non-UCI
specific and which may be applicable in addition to those outlined in Section II.2.
Both Sections distinguish between Luxembourg and EU regulations, guidelines and reference texts; for EU regulations,
Luxembourg transposition or direct application of the EU regulations, guidelines and reference texts in Luxembourg is
indicated.

II.2. Key EU and Luxembourg investment fund regulations and reference texts
This Section aims to provide an overview of the key EU and Luxembourg regulations, guidelines and reference texts
applicable to:
• UCITS and 2010 Law Part II UCIs, UCITS (Chapter 15) and other (Chapter 16) management companies (ManCos)
• Alternative Investment Fund Managers (AIFM) and internally managed AIF
• Specialized investment funds (SIFs)
• European venture capital funds (EuVECA) and European social entrepreneurship funds (EuSEF)
• Islamic UCIs
• European long-term investment funds (ELTIFs)
• Reserved alternative investment funds (RAIFs)
The applicability of some regulations may depend on the specific situation or be subject to legal interpretation. For
example, the requirements on money market funds are specific to that type of UCI, while the key investor information
(KII) documents are required for all UCITS but generally not for other UCIs (although there are exceptions to this).
These lists are intended to provide general guidance only; they are not intended to be exhaustive.
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II.2.1. UCITS and 2010 Law Part II UCIs, UCITS (Chapter 15) and other
(Chapter 16) management companies (ManCos)
European Union text
Level 1: Directive 2009/65/
EC of 13 July 2009 on the
coordination of laws, regulations
and administrative provisions
relating to undertakings
for collective investment
in transferable securities,
as amended (recast UCITS
Directive – UCITS IV)

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Level 1: Law of 17 December
2010 relating to undertakings
for collective investment, as
amended (the 2010 Law)

UCIs and ManCos: General

Level 1: Directive 2014/91/
Level 1: Law of 10 May 2016
EU of 23 July 2014 amending modifying the 2010 Law
Directive 2009/65/EC on the
coordination of laws, regulations
and administrative provisions
relating to undertakings
for collective investment in
transferable securities (UCITS)
as regards depositary functions,
remuneration policies and
sanctions (UCITS V)
Level 1: Law of 10 August 1915
on commercial companies, as
amended (the 1915 Law)
Level 1: Law of 27 May 2016
modernising the Luxembourg
legal publication regime

Brief description
The general Law on UCIs, which also incorporates
the UCITS Directive (the UCITS IV recast). It is
structured as follows:

•
•
•
•
•

Part I: UCITS (European passport)
Part II: Other UCIs

Application
UCITS and/ 2010 Law
or UCITS Part II UCIs
ManCos and/or their
ManCos287

X

X

X

X

X

X

X

X

Part III: Foreign UCIs
Part IV: Management companies

Part V: General provisions
This Law introduces new rules for UCITS
depositaries, such as the entities eligible to assume
this role, their tasks, delegation arrangements
and the depositaries’ liability as well as general
remuneration principles that apply to fund
managers, and sanctions.

The 1915 Law is the basic law on commercial
companies. It is applicable to investment companies,
management companies and AIFM where the law
they are under does not derogate from it.
This Law, inter alia:

• Creates a central electronic platform: RESA
• Introduces new registration requirements for
common funds (FCPs)

Level 3: CSSF Circular 11/498
of 10 January 2011 relating to
the entry into force of the 2010
Law and CSSF Regulations 10-4
and 10-5
Additional regulatory guidance : ESMA Q&A on the application of
the UCITS Directive, last updated July 2018

• Clarifies costs for late filling of annual accounts

This Circular outlines certain implementation
measures adopted by Luxembourg with respect to
the 2010 Law.

X

This Q&A consolidates the previous Q&As issued on
the UCITS Directive and includes:

• General – covering master-feeder structures,

regulated markets, investment limits, issuer
concentration, UCITS investing in other UCITS,
supervision of branches

• Guidelines on ETFs and other UCITS issues
• Key Investor Information Document (KIID)
• Notification of UCITS and UCITS management

companies and exchange of information between
competent authorities

X

• Risk measurement and calculation of global
exposure and counterparty risk for UCITS

• Impact of SFTR on the UCITS Directive
• Impact of EMIR on the UCITS Directive
• Independence of management boards and
supervisory functions

• Remuneration
• Depositary

287

Where the UCI is managed by an authorized AIFM, or is an internally managed AIF, then the AIFM requirements also apply –
see Section II.2.2.
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European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

2010 Law UCIs: General

Level 3: CSSF Circular 03/88
of 22 January 2003 on the
classification (Part I or Part II) of
UCIs governed by the 2002 Law
(now the 2010 Law)
Level 3: IML288 Circular 91/75
of 21 January 1991 on UCIs ,
as amended by CSSF Circular
05/177

Brief description
This Circular clarifies the distinction between UCIs
falling under Part I or Part II of the 2010 Law.

Application
UCITS and/ 2010 Law
or UCITS Part II UCIs
ManCos and/or their
ManCos287
X

X

X

X

X

X

X

(X)

X

X

X

X

X

X

X

X

This Circular, which clarified the 1988 Law, a
precursor to the 2010 Law, inter alia:

• Clarifies the meaning of UCI under the Law
• Outlines the rules concerning the central
administration and the depositary

• Outlines the rules applicable to redemptions of
shares or units of UCIs

• Provides certain definitions and detailed
investment restrictions

• Outlines the rules applicable to multiple
Additional regulatory guidance:
CSSF Q&A on undertakings for
collective investment updated
January 2018

compartment UCIs

This Q&A covers eligible assets, diversification

ManCo sponsor
vs UCI promoter

rules, delegation to third parties, public-interest
entities, independence requirements, impact of
PRIIPs regulation and the ESMA opinion on share
classes of UCITS
Additional regulatory guidance: This Press Release covers the abolition of status
CSSF Press Release 12/45 of
of “promoter” of UCITS and Part II UCIs which are
31 October 2012 on UCI and
managed by a UCITS (Chapter 15) management
promoter
company.

The objective of the Code of Conduct is to provide
Boards of Directors with a framework of high-level
principles and best practice recommendations for
the governance of Luxembourg investment funds
and of management companies, where appropriate.
Industry guidance: ALFI
This document provides parties charged with
Principles of oversight of
the responsibility for oversight of financial
financial intermediaries in
intermediaries in the distribution chain with a set of
distribution of funds, May 2017 high-level common principles for their consideration.
Industry guidance: ALFI Code of This document provides guidance on the process for
Conduct guidance, May 2017
the implementation and ongoing adherence to the
ALFI code of conduct for Luxembourg investment
funds and management companies
Industry guidance ALFI Code
ALFI provided guidance in separate papers covering:
of Conduct guidance, October
board member independence, board evaluations,
2017
board member time capacity, board member letters
of appointment, conflicts of interest and directors’
reports

Governance of UCIs

Industry guidance: ALFI Code
of Conduct for Luxembourg
Investment Funds, update June
2013

288

The Luxembourg Monetary Institute (IML) was the predecessor of the CSSF.
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UCI investment rules

European Union text
Level 2: Commission Directive
2007/16/EC implementing
the UCITS Directive as regards
the clarification of certain
definitions, March 2007
Level 3:
• ESMA289 Guidelines
concerning eligible assets
for investment by UCITS,
March 2007, as amended in
September 2008
• ESMA guidelines on Eligible
assets for investment by
UCITS – The classification
of hedge fund indices as
financial indices, July 2007
Additional regulatory guidance:
ESMA Opinion on Article 50(2)
(A) of the UCITS Directive,
November 2012

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Level 2: Grand-Ducal Regulation
of 8 February 2008 concerning
certain definitions of the 2002
Law (now the 2010 Law)

Level 3: CSSF Circular 08/339
of 19 February 2008 on the
ESMA Guidelines concerning
eligible assets for investment
by UCITS. The Circular was
updated by Circular 08/380 of
26 November 2008 on ESMA
guidelines concerning eligible
assets for investment by UCITS,
in light of the September 2008
amendments to the guidelines.
Additional regulatory guidance:
CSSF Press Release 12/46
of 23 November 2012 on
Opinion by ESMA with regard
to investments in open-ended
funds subject to Article 50(2)(A)
of the UCITS Directive (“Trash
Ratio”)
Additional regulatory guidance : ESMA Q&A on the application of
the UCITS Directive, last updated July 2018

Industry guidance: ALFI
guidance on the UCITS
borrowing principles, August
2009
Level 3: CSSF Circular 02/80
of 5 December 2002 on UCIs
with alternative investment
strategies
Additional regulatory guidance:
CSSF Frequently Asked
Questions concerning the 2010
Law relating to undertakings
for collective investment (last
updated January 2018)

289

Brief description
This Regulation sets out the criteria to be considered
when assessing whether a specific financial
instrument can be considered as an eligible asset for
investment by a UCITS.

Application
UCITS and/ 2010 Law
or UCITS Part II UCIs
ManCos and/or their
ManCos287

ESMA’s guidelines and the Circulars define criteria
additional to those in Commission Directive
2007/16/EC and Grand-Ducal Regulation of 8
February 2008 to be considered when assessing
whether a specific financial instrument can be
considered as an eligible asset for investment by
a UCITS. The CSSF Circulars reproduce ESMA’s
guidelines

ESMA’s opinion and the CSSF Press Release
prohibit investment in open-ended UCIs as non-core
investments (i.e., they cannot be included in the
“trash ratio”).

This Q&A consolidates the previous Q&As issued on
the UCITS Directive and includes, inter alia:
• General – covering master-feeder structures,
regulated markets, investment limits, issuer
concentration, UCITS investing in other UCITS,
supervision of branches
• Guidelines on ETFs and other UCITS issues
• Risk measurement and calculation of global
exposure and counterparty risk for UCITS
The guidance clarifies practical application of the
UCITS borrowing restrictions.

X

X

X

X

This Circular sets out a framework and specifies
rules applicable to Part II UCIs (not UCITS) which
have alternative investment strategies (hedge
funds).
The Q&A provides inter alia some clarifications on
eligible assets and diversification rules for UCITS.

Committee of European Securities Regulators (CESR) Guidelines. CESR became the ESMA on 1 January 2011.
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X

X

X

Money market funds

Use of efficient portfolio management techniques and rules for specific
types of UCIs

European Union text
Level 3: ESMA guidelines on
ETFs and other UCITS issues,
December 2012, as amended
by ESMA’s Revision of the
provisions on diversification of
collateral in ESMA Guidelines on
ETFs and other UCITS issues,
March 2014

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Level 3: CSSF Circular 13/559
of 18 February 2013 on ESMA
guidelines on ETFs and other
UCITS issues

Level 3: ESMA further updated Level 3: CSSF Circular 14/592
its guidelines on ETFs and other of 30 September 2014 on
UCITS issues, in August 2014
ESMA guidelines on ETFs and
other UCITS issues

Brief description
ESMA’s Guidelines cover:
• UCITS using efficient portfolio management
techniques such as securities lending
transactions, sale with the right of repurchase
transactions and reverse repurchase and
repurchase agreement transactions
• UCITS entering into OTC derivative transactions
• Specific categories of UCITS: ETFs, index tracking
UCITS (including leveraged index tracking UCITS),
UCITS entering into total return swaps and UCITS
investing in financial indices
The Circular implements, in Luxembourg, ESMA’s
guidelines on ETFs and other UCITS issues.
ESMA’s Guidelines and the CSSF Circular clarify
and amend certain aspects of the initial ESMA
guidelines.

Additional regulatory guidance : ESMA Q&A on the application of This Q&A consolidates the previous Q&As issued
the UCITS Directive, last updated July 2018
on the UCITS Directive and includes further
clarifications on the guidelines on ETFs and other
UCITS issues
Level 3: CSSF Circular 08/356 This Circular outlines the rules applicable to UCIs
of 4 June 2008 on rules
when they employ securities lending transactions,
applicable to UCIs when they
sale with the right of repurchase transactions and
employ certain techniques
reverse repurchase and repurchase agreement
and instruments relating to
transactions.
transferable securities and
money market instruments
Level 1: Regulation (EU) 2017/1131 of the European Parliament This Regulation sets out new requirements for UCIs
and of the Council of 14 June 2017 on money market funds.
meeting the definition of money market funds
Level 3: Commission Delegated Regulation (EU) 2018/990 of
This Regulation amends and supplements
10 April 2018 amending and supplementing Regulation (EU)
Regulation (EU) 2017/1131 with respect to simple,
2017/1131 of the European Parliament and of the Council
transparent and standardised (STS) securitisations
with regard to simple, transparent and standardized (STS)
and asset-backed commercial papers (ABCPs),
securitizations and asset-backed commercial papers (ABCPs),
requirements for assets received as part of
requirements for assets received as part of reverse repurchase
reverse repurchase agreements and credit quality
agreements and credit quality assessment methodologies
assessment methodologies
Level 3: Commission Implementing Regulation (EU) 2018/708 of This Regulation provides clarifications for managers
17 April 2018 laying down implementing standards with regard of money market funds on implementation of
to the template to be used by managers of money market funds reporting to competent authorities
when reporting to competent authorities as stipulated by Article
37 of Regulation (EU) 2017/1131 of the European Parliament
and of the Council
Level 3: ESMA guidelines
Level 3: CSSF Circular 18/696 These guidelines establish common reference
on stress test scenarios
of 20 July 2018 on ESMA’s
parameters of the scenarios to be included in the
under Article 28 of the MMF
guidelines on stress test
stress tests, taking into account the factors specified
Regulation, March 2018
scenarios
in Article 28(1) of Regulation (EU) 2017/1131
Level 3: CESR Guidelines on a Common Definition of European
These Guidelines set out a common definition of
Money Market Funds, May 2010
European money market funds aligned with investor
expectation and aimed at improving investor
protection.
Level 3: CSSF Circular 14/598 The Circular implements the revised ESMA
of 2 December 2014 on ESMA’s guidelines amending the view of the assessment of
opinion on its review of the
the credit quality of money market instruments by
CESR Guidelines on a Common fund managers of short-term money market funds
Definition of European Money
and money market funds.
Market Funds (CESR/10-049)
Additional regulatory guidance: ESMA Questions and Answers
This Q&A is designed to help management
(Q&A) on A Common Definition of European Money Market Funds, companies and competent authorities by providing
February 2012
clarity as to the content of ESMA’s guidelines on
a Common Definition of European Money Market
Funds, inter alia, in relation to ratings, calculation
of the weighted average maturity and weighted
average life.

Application
UCITS and/ 2010 Law
or UCITS Part II UCIs
ManCos and/or their
ManCos287

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

Appendix II — Key regulations and reference texts | 451

Fund
classification

Money market
instruments

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Industry guidance: ALFI
guidance entitled calculation of
amortised cost vs market value
deviation for funds requiring
such assessment according
to their prospectus, February
2009
Industry guidance: The European Fund Classification Categories,
European Fund Categorization Forum (EFCF), EFAMA, April 2012

Risk management

Level 3: The Board of the International Organization of Securities
Commissions (IOSCO)’s Recommendations for Liquidity Risk
Management for Collective Investment Schemes (FR01/2018),
February 2018.
Level 3: International Capital Market Association’s (ICMA) Asset
Management and Investors Council (AMIC) and the European
Fund and Asset Management Association (EFAMA) , Use of
Leverage in Investment Funds in Europe Paper, July 2017

Level 3: ESMA guidelines
Level 3: CSSF Circular 18/696
on stress test scenarios
of 20 July 2018 on ESMA’s
under Article 28 of the MMF
guidelines on stress test
Regulation, March 2018
scenarios
Level 3: ESMA guidelines:
• Risk management principles for UCITS, February 2009
• Guidelines on risk measurement and the calculation of global
exposure and counterparty risk for UCITS, July 2010
• Guidelines to competent authorities and UCITS management
companies on risk measurement and the calculation of global
exposure for certain types of structured UCITS, April 2011

Level 3: CSSF Circular 11/512
of 30 May 2011 on the main
regulatory changes in risk
management for Luxembourg
UCITS
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Brief description
This guidance covers the conditions under which
sub-3 month paper may be valued at amortized cost
price.

The European Fund Classification (EFC) is a panEuropean classification system for investment funds
developed by the European Fund Categorization
Forum (EFCF), a working group of the European
Fund and Asset Management Association (EFAMA).
This publication contains recommendations on the
principles of liquidity risk management for UCIs
The paper analyses how leverage is used, how
the European legislative framework addresses
leverage, and how the related risks are addressed
from a technical perspective. In order to contribute
to recent debates launched by regulators and
supervisors, it also looks at the updates and
improvements that could be proposed to ensure
that the European regulation remains a cutting-edge
framework at global level.
These guidelines establish common reference
parameters of the scenarios to be included in the
stress tests, taking into account the factors specified
in Article 28(1) of Regulation (EU) 2017/1131
These guidelines on risk management cover, inter
alia:
• Supervision
• Governance and organization of the risk
management process
• Identification and measurement of risks relevant
to the UCITS, including calculation of global
exposure and counterparty risk
• Management of risks relevant to the UCITS
• Monitoring and reporting
This Circular clarifies the risk management
requirements applicable to Luxembourg UCITS
management companies and Luxembourg domiciled
UCITS (including self-managed UCITS) including:
• The main regulatory changes in risk management
following publication of CSSF Regulation 10-4 and
ESMA clarifications
• Further clarifications from the CSSF on risk
management rules
• The content and format of the risk management
process to be communicated to the CSSF

Application
UCITS and/ 2010 Law
or UCITS Part II UCIs
ManCos and/or their
ManCos287

X

X

X

X

X

X

X

X

X

X

X

X

European Union text

Risk management (cont’d)

Additional regulatory
guidance: ESMA Q&A on Risk
Measurement and Calculation
of Global Exposure and
Counterparty Risk for UCITS,
July 2012 as amended

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Additional regulatory guidance:
CSSF Press Release 12/29
of 31 July 2012 on UCITS:
Publication of the document
“Questions and Answers: Risk
Measurement and Calculation
of Global Exposure and
Counterparty Risk for UCITS”
by ESMA and further CSSF
clarifications

Brief description
This Q&A provides clarification on hedging
strategies, disclosure of leverage by UCITS,
concentration rules, calculation of global exposure
for funds of funds and calculation of counterparty
risk for exchange-traded derivatives and centrallycleared OTC transactions.

The CSSF Press Release covers the requirements in
relation to leverage disclosed in the prospectus and
annual report by UCITS determining global exposure
through a Value-at-Risk (VaR) approach.
Industry guidance: ALFI Risk
These guidelines include a best practice approach
Management guidelines,
to the organization of the risk function of a UCITS
updated March 2012
management company or UCITS investment
company, provide guidance on the risk monitoring of
functions outsourced/delegated by a management
company or investment company and include an
industry work paper on collateral management.
Industry guidance: ALFI
These guidelines outline principles of liquidity
Guidelines for UCITS Liquidity
risk management for UCITS, elements of a
Risk Management, March 2013 sound liquidity risk management framework and
approaches for measuring liquidity risk (market and
funding risk).
Industry guidance: ALFI
The guidelines cover, inter alia, use of stress
Principles for Sound Stress
testing in UCITS risk governance, stress testing
Testing Practices, April 2013
methodologies and scenario selection, stress testing
of specific risks and reporting and management
actions.
Industry guidance: ALFI
The guidelines cover, inter alia operational risk
guidelines on Operational Risk legal and regulatory framework, governance and
Management within UCITS, April management, assessment, monitoring and tracking
2014
and reporting.
Industry guidance: ALFI
These considerations present to Board members and
Considerations for the
senior management those areas that they may wish
Management of Operational
to consider when looking at the management of
Risks Associated with the
Operational Risks associated with the Distribution/
Distribution of Funds, June
Marketing of funds
2016
Industry guidance: ALFI and
This guidance provides proposes practical guidelines
ALRiM ABC of VaR model
on how to perform and interpret backtests. This
backtesting, March 2017
will help practitioners extract more value from VaR
models and better understand the market risk of
their UCITS.
Industry guidance: ALFI and
This guidance discusses how to handle the all-tooALRiM VaR model backtesting common situation where a VaR model fails regular
C.S.I., May 2017
backtests.
This guidance aims at supporting the practical
Industry guidance: ALFI
guidance on liquidity stress implementation of stress testing arrangements for
real estate investment funds.
testing considerations for
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X

Side
pockets

Dormant
compartments of UCIs

Fund mergers, master-feeder structures and notification procedure

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Level 2: Commission Directive
2010/42/EU implementing
Directive 2009/65/EC as
regards certain provisions
concerning fund mergers,
master-feeder structures and
notification procedure, July
2010
Level 2: Commission Regulation (EU) No 584/2010 of July 2010
implementing Directive 2009/65/EC as regards the form and
content of the standard notification letter and UCITS attestation,
the use of electronic communication between competent
authorities for the purpose of notification, and procedures for
on-the-spot verifications and investigations and the exchange of
information between competent authorities
Level 3: CSSF Circular 11/509
of 15 April 2011 relating to the
new notification procedures
to be followed by a UCITS
governed by Luxembourg law
wishing to market its units in
another Member State of the
European Union and by a UCITS
of another Member State of
the European Union wishing to
market its units in Luxembourg
Level 3: CSSF Circular 07/277
of 9 January 2007 on the new
notification procedure in line
with the guidelines of the CESR
regarding the simplification
of the UCITS notification
procedure
Additional regulatory guidance : ESMA Q&A on the application of
the UCITS Directive, last updated July 2018

Brief description
This Regulation lays down the implementing
measures of the Law of 17 December 2010 relating
to undertakings for collective investment as regards
certain provisions concerning fund mergers, masterfeeder structures and notification procedure.

This Regulation contains measures on the form
and contents of standardized notification and
attestation letters, electronic communication
between competent authorities for notification
purposes, procedures for on-the-spot verifications
and investigations and the exchange of information
between competent authorities.
This Circular clarifies the practical and technical
procedures that UCITS must follow for cross-border
marketing – i.e., the notification procedures to
be followed by a Luxembourg UCITS intending to
market its units in another Member State of the
European Union and by a UCITS of another Member
State of the European Union wishing to market its
units in Luxembourg.
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X

X

X

This Circular clarifies specific topics with regard to
the notification procedure.
X

This Q&A consolidates the previous Q&As issued on
the UCITS Directive and includes, inter alia:
• Notification of UCITS and UCITS management
companies and exchange of information between
competent authorities
Additional regulatory guidance: This Q&A covers eligible assets, diversification rules,
CSSF Q&A on the Luxembourg delegation to third parties, public-interest entities,
Law of 17 December 2010
independence requirements, impact of PRIIPs
relating to undertakings for
regulation and the ESMA opinion on share classes
collective investment updated of UCITS
January 2018
Additional regulatory guidance: This FAQ covers financial reporting issues in the
CSSF FAQ on Master/Feeder
context of master-feeder structures.
Structures, July 2013
Level 3: CSSF Circular 12/540 This Circular covers compartments under both the
of 9 July 2012 on non-launched 2010 Law and the SIF Law. Shares or unit classes
compartments, compartments within compartments are not covered.
awaiting reactivation and
compartments in liquidation

Industry guidance: ALFI
Newsflash entitled Side pockets
– Fast-track procedures, March
2009

Application
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This newsflash outlines the fast track procedure
for the authorization of side pockets covering prerequisites, side-pocketing options, information to be
provided to the CSSF and authorization.

X

X

X

X

X

X

Key investor information (KII)

Net Asset Value (NAV), share classes and subscriptions and redemptions

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Brief description

Level 3: ESMA Opinion on Share ESMA’s opinion covers the extent to which different
Classes of UCITS, January 2017 types of units or shares (share classes) of the same
UCITS fund can differ from one another, having
found diverging approaches in different EU countries
Level 3: CSSF Circular 04/146 This Circular clarifies the protective measures to
of 17 June 2004 on the
be adopted by UCIs and certain of their service
protection of UCIs and their
providers, fixes more general rules of conduct for
investors against Late Trading all professionals subject to CSSF supervision and
and Market Timing practices
extends the role of the auditor regarding Late
Trading and Market Timing.
Additional regulatory guidance: This Q&A covers eligible assets, diversification
CSSF Q&A on undertaking for
rules, delegation to third parties, public-interest
collective investment updated entities, independence requirements, impact of
January 2018
PRIIPs regulation and the ESMA opinion on share
classes of UCITS
Industry guidance: ALFI report The report aims to provide practical guidance on the
entitled Fair Value Pricing and
prevention of late trading and market timing in the
Arbitrage Protection, October fund industry.
2004
Industry guidance: ALFI reports These reports present the results of a survey of
entitled Swing Pricing guidelines swing pricing practices and updated swing pricing
and update 2015, December
guidelines, originally released in 2006.
2015
Industry guidance: ALFI
This ALFI Position Paper provides guidance on the
Position Paper on the CSSF
treatment of subscription and redemption orders.
Regulation No 10-4: Treatment
of subscription and redemption
orders under UCITS IV, January
2012
Level 1: Regulation (EU) 1286/2014 of 26 November 2014 on
PRIIPs is a Regulation which composes the wider
key information documents for packaged retail and insuranceconsumer protection package, together with UCITS
based investment products (PRIIPs)
V, MiFID II, and Insurance Mediation Directive 2. The
key objective of PRIIPs is to reduce or “eliminate”
the asymmetries of information which exist among
retail investment products. It closes gaps and
creates consistent rules applying to all PRIIPs
by creating a standardized and pre-contractual
document for retail investors, the Key Information
Document (KID), which is written in a clear language
and completely separated from marketing materials.
PRIIPS is applicable as of 31 December 2016. UCITS
benefit from an exemption until 2020.
Level 1: Regulation (EU) 2016/2340 of the European Parliament This Regulation provides further clarification on the
and of the Council of 14 December 2016 amending Regulation
KID for PRIIPs.
(EU) No 1286/2014 on key information documents for packaged
retail and insurance-based investment products as regards the
date of its application
Level 2: Commission Delegated Regulation (EU) 2017/653 of 8 This Commission delegated regulation lays down
March 2017 supplementing Regulation (EU) No 1286/2014 of
regulatory technical standards with regard to
the European Parliament and of the Council on key information
the presentation, content, review and revision of
documents for packaged retail and insurance-based investment
key information documents and the conditions
products (PRIIPs) by laying down regulatory technical standards for fulfilling the requirement to provide such
with regard to the presentation, content, review and revision of
documents.
key information documents and the conditions for fulfilling the
requirement to provide such documents
Level 2: Commission Regulation (EU) No 583/2010 of 1 July
This Regulation contains rules on the form and
2010 implementing Directive 2009/65/EC as regards key
content of key investor information.
investor information and conditions to be met when providing key
investor information or the prospectus in a durable medium other
than paper or by means of a website
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Other fund documentation, and communication thereof

Key investor information (KII) (cont’d)

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Level 3: ESMA guidelines (published by CESR):
• Guide to clear language and layout for the KII document,
December 2010
• Template for the KII document, December 2010
• Guidelines on the methodology for the calculation of the
synthetic risk and reward indicator (SRRI) in the KII Document,
July 2010
• Guidelines on the selection and presentation of performance
scenarios in the KII document for structured UCITS, December
2010
• Guidelines on the methodology for calculation of the ongoing
charges figure in the KII Document, July 2010
Additional regulatory guidance: ESMA Q&A document on Key
Investor Information Document (KIID) for UCITS, last updated
March 2015
Additional regulatory guidance:
CSSF FAQ on Key Investor
Information Document –
Frequently Asked Questions,
updated July 2012
Industry guidance: ALFI
guidance on UCITS IV
implementation project, KII
Document Q&A, updated
September 2012

Brief description
ESMA’s guidelines on the KII

ESMA Q&A amendments cover the past
performance to disclose in case of merger.
This CSSF FAQ clarifies specific questions in relation
to the KII.

This updated Q&A, which represents the view of
the ALFI Working group on KII, covers questions
relating to Commission Regulation (EU) No
583/2010, ESMA’s guidelines on the methodology
for the calculation of the SRRI in the KII and ESMA’s
guidelines on the methodology for calculation of the
ongoing charges figure in the KII.
Industry guidance: ALFI Q&A
This Q&A provides guidance on key information
on PRIIPS KID, Issue 3 October documents for packaged retail and insurance-based
2017
investment products
Level 3: CSSF Circular 03/97 of This Circular clarifies the procedure for the
28 February 2003 on simplified publication of simplified and full prospectuses
and full prospectuses and
and annual and semi-annual reports under the
annual and semi-annual reports 2010 Law. Such documents are made available
electronically by means of a fund registry set up by
Centrale de Communications Luxembourg S.A. (now
FundSquare).
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Level 3: CSSF Circular 08/371
of 5 September 2008 on
electronic transmission of
prospectuses and financial
reports of UCIs and SIFs to the
CSSF

This Circular introduces the requirement to transmit
electronically, via the e-file communication platform,
prospectuses and financial reports of UCIs to the
CSSF.

X

X

Level 3: CSSF Circular 09/423
of 2 December 2009 on
electronic transmission to the
CSSF of long form reports and
management letters
Level 3: CSSF Circular 02/81
of 6 December 2002 on the
external audit and specifically
the requirement of a long form
report
Level 3: CSSF Circular 11/503
of 3 March 2011 relating to the
obligations applicable to the
transmission and publication
of financial information and
related deadlines
Additional regulatory guidance:
CSSF Newsletter No. 130 of
November 2011

This Circular outlines the procedures and technical
specifications for the electronic transmission of UCI
management letters and long form reports.

X

X

This Circular introduced the requirement of a long
form report for each UCI (institutional UCIs are
exempted) and specifies the topics to be addressed.

X

X

X

X

X

X
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This Circular acts as a reminder on the obligations
applicable to the transmission and publication of
financial information and related deadlines given
certain deficiencies noted by the CSSF.
This Newsletter introduces the requirement to
include a paragraph relating to the exercise of
the rights of investors towards the UCI in the UCI
prospectuses.

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Depositary

Errors

UCI reporting to the authorities

Level 3: IML290 Circular 97/136
of 13 June 1997 (as amended
by Circular 08/348) concerning
financial reports to be prepared
on a monthly and yearly basis
Level 3: CSSF Circular 08/348
of 17 April 2008 concerning
changes to Circulars IML
97/136 and CSSF Circular
07/310
Level 3: CSSF Circular
15/627 of 3 December 2015
concerning new monthly
reporting to the CSSF - U 1.1.
reporting

Brief description
This Circular outlines the requirement for all
Luxembourg UCIs to produce monthly and annual
financial information for the attention of the CSSF
(previously the IML) and STATEC to be submitted
via Centrale de Communications Luxembourg S.A.
(CCLux, now FundSquare).
This Circular modifies IML Circular 97/136 on
the financial information which UCIs have to
communicate to CCLux (now FundSquare). The delay
for communication of monthly financial information
is reduced from 20 to 10 days.
This circular implements new monthly reporting - U
1.1. reporting.

The Circular repeals the monthly reporting required
by Circulars 97/136, 07/130 (monthly table 0 1.1),
as amended by Circular 08/348, from June 2016
Additional regulatory guidance: The FAQ provides additional clarification and
CSSF FAQ concerning O 1.1.
guidance on making financial reporting for UCIs, to
Reporting
the CSSF
Additional regulatory guidance: The FAQ provides additional clarification and
CSSF FAQ concerning U 1.1.
guidance on financial reporting for UCIs
reporting
Level 3: BCL Circular 2014/237 This Luxembourg Central Bank (BCL) and CSSF
and CSSF Circular 14/588 of
Circular covers monthly and quarterly information
28 May 2014 on modification
reporting requirements.
of the statistical data collection
for money market funds and
non-money market funds
Level 3: CSSF Circular 02/77
This Circular establishes rules to be followed in the
of 27 November 2002 on NAV case of material net asset value (NAV) calculation
errors and active breaches of
errors and active breaches of investment rules.
investment restrictions
Level 1: Directive 2014/91/
Level 1: Law of 10 May 2016
This Directive introduces new rules on UCITS
EU of 23 July 2014 amending modifying the 2010 Law.
depositaries, such as the entities eligible to assume
Directive 2009/65/EC on the
this role, their tasks, delegation arrangements
coordination of laws, regulations
and the depositaries’ liability as well as general
and administrative provisions
remuneration principles that apply to fund
relating to undertakings
managers, and sanctions.
for collective investment in
transferable securities (UCITS)
as regards depositary functions,
remuneration policies and
sanctions (UCITS V)
Level 2: Commission Delegated Regulation 438/2016 of 17
This regulation supplements the provisions of the
December 2015 on the depositary obligations
Directive 2009/65/EC.
Level 3: CSSF Circular 16/644 The Circular covers UCITS depositary appointment,
on Provisions applicable to
duties delegation of functions, governance and
credit institutions acting as
conflict of interest rules and information flows
UCITS depositary subject to
between the depositary and the UCITS and between
Part I of the law of 17 December the depositary and the authorities.
2010 relating to undertakings
for collective investment and to
all UCITS, where appropriate,
represented by their
management company
Additional regulatory guidance : ESMA Q&A on the application of This Q&A consolidates the previous Q&As issued on
the UCITS Directive, last updated July 2018
the UCITS Directive and includes, inter alia:
• Depositary

290
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The Luxembourg Monetary Institute (IML) was the predecessor of the CSSF
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Internal control

General provisions applicable to management companies and,
where applicable, self-managed UCIs

UCI authorization and updates to authorization

Depositary (cont’d)

European Union text

Level 2: Commission Directive
2010/43/EU implementing
Directive 2009/65/EC as
regards organizational
requirements, conflicts of
interest, conduct of business,
risk management and content
of the agreement between a
depositary and a management
company, July 2010

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

Brief description

Industry guidance: ALFI
Best practice guidelines for
depositary banks:
• In relation to the safekeeping
of assets from UCITS funds
held through the traditional
custody network
• In relation to the safekeeping
of assets from UCITS
funds not held through the
traditional custody network
September 2009
Industry guidance: ALFI
and ABBL guidelines and
recommendations for
depositaries, May 2018
Application for authorization:
CSSF document on Setting up a
Luxembourg based undertaking
for collective investment
or additional sub-fund(s) to
an existing undertaking for
collective investment and
application questionnaires for
the setup of an undertaking
and additional sub-fund(s) and
specific sub-fund investment
policy questionnaire.
Level 3: CSSF Circular 14/591
of 22 July 2014 on Protection
of investors in case of a material
change to an open-ended
undertaking for collective
investment
Application for authorization:
CSSF document on Amending a
Luxembourg based undertaking
for collective investment on the
official list
Level 2: CSSF Regulation
10-04 of 24 December 2010
as regards organizational
requirements, conflicts of
interest, conduct of business,
risk management and content
of the agreement between a
depositary and a management
company

ALFI’s Best practice guidelines for depositary banks
cover the safekeeping of the assets of UCITS funds.

Level 3: CSSF Circular 12/546
of 24 October 2012 as
regards the authorization and
organization of the Luxembourg
management companies
subject to Chapter 15 of the
Law of 17 December 2010
relating to undertakings for
collective investment as well
as to investment companies
which have not designated a
management company within
the meaning of Article 27 of
the Law of 17 December 2010
relating to undertakings for
collective investment
Level 3: CSSF Circular 98/143
of 1 April 1998 (as amended
by Circular 04/155) on internal
control
Level 3: CSSF Circular 04/155
of 27 September 2004 on the
compliance function

The Circular clarifies requirements applicable
to Chapter 15 management companies and
self-managed investment companies, inter alia,
on shareholders, own funds, Board of Directors
and senior management, central administration
and internal control, external audit, delegation,
program of activities. It also covers requirements
applicable to management companies which carry
out collective portfolio management activities and
management of portfolios of investments on a
client-by-client basis. It clarifies the application of
the principle of proportionality.
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This document provides oversight duties and cash
monitoring for AIFs and UCITS
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This document covers the legal requirements,
procedure to be followed and list of documents and
information to be submitted in the application for
authorization process.

The Circular covers the process by which UCIs may
be required to notify investors before implementing
material changes to the UCI.

This document covers the updates to applications
for authorization.

This Regulation lays down the implementing
measures of the Law of 17 December 2010
concerning undertakings for collective investment
as regards organizational requirements, conflicts of
interest, conduct of business, risk management and
content of the agreement between a depositary and
a management company.

This Circular covers the principles of adequate
internal control and clarifies the role of the internal
audit function.
This Circular sets out the rules governing the
compliance function of financial entities.

European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

ManCo reporting to the authorities

Remuneration

Complaints handing

Level 2: CSSF Regulation No
16-07 of October 2016 relating
to the out-of-court resolution of
complaints

Level 3: CSSF Circular 14/589
of 27 June 2014 on Details
concerning CSSF Regulation No
13-02 relating to the out-ofcourt resolution of complaints
Level 3: CSSF Circular 17/671
on specifications regarding
CSSF Regulation 16/07 of 26
October 2016 relating to out-ofcourt complaint resolution
Level 1: Directive 2014/91/ Level 1: Law of 10 May 2016
EU of 23 July 2014 amending modifying the 2010 Law.

Directive 2009/65/EC on
the coordination of laws,
regulations and administrative
provisions relating to
undertakings for collective
investment in transferable
securities (UCITS) as regards
depositary functions,
remuneration policies and
sanctions (UCITS V)

Level 3: ESMA Guidelines of 31 March 2016 on sound
remuneration policies under the UCITS Directive and AIFMD

Brief description
The Regulation specifies the obligations incumbent
on financial sector entities in relation to the handling
of complaints including complaints handling policy,
procedure and responsibility for complaints handling
and communication of information to the CSSF. It
also covers the rules applicable to the request for
the out-of-court resolution of complaints filed with
the CSSF.
The Circular clarifies CSSF Regulation No 13-02
(replaced by CSSF Regulation 16-07).

This Circular revises and further develops the
content of Circular 14/589.

This Directive introduces new rules on UCITS
depositaries, such as the entities eligible to assume
this role, their tasks, delegation arrangements
and the depositaries’ liability as well as general
remuneration principles that apply to fund
managers, and sanctions.

The guidelines provide clarity on the requirements
under UCITS V and clarify the remuneration rules
under AIFMD.
Level 3: CSSF Circular
This Circular implements European Commission
10/437 of 1 February 2010
Recommendation 2009/384/EC on remuneration
on guidelines concerning the
policies in the financial sector of 30 April 2009
remuneration policies in the
and is applicable to all entities subject to CSSF
financial sector
supervision.
Additional regulatory guidance : ESMA Q&A on the application of This Q&A consolidates the previous Q&As issued on
the UCITS Directive, last updated July 2018
the UCITS Directive and includes, inter alia:
• Remuneration
Additional regulatory guidance: The FAQ clarifies certain elements of CSSF Circular
CSSF FAQ of 21 May 2010
10/437.
on guidelines concerning the
remuneration policies in the
financial sector
Level 3: CSSF Circular 10/467 This Circular outlines the technical requirements
of 1 July 2010 on electronic
relating to electronic transmission of financial
transmission of financial
information to the CSSF by Chapter 15 management
information to be transmitted to companies and modifies the periodic reporting
the CSSF on a periodic basis by templates, updated by CSSF Circular 12/546.
management companies subject
to Chapter 13 of the 2002 Law
(now Chapter 15 of the 2010
Law) and modifying certain
periodic tables
Level 3: CSSF Circular 11/504 This Circular requires all establishments under
on Frauds and incidents due
the supervision of the CSSF to report as soon
to external computer attacks,
as possible any frauds and any incidents due to
March 2011
external computer attacks and to keep, at their own
initiative, this information up to date after the date
of the report concerned.
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European Union text

Luxembourg text,
Luxembourg
implementation of EU text,
or direct application in
Luxembourg

ManCo authorization

Application for authorization:
CSSF document on setting up
a Luxembourg UCITS (Chapter
15) management company
Application for authorization:
CSSF document on setting
up a Luxembourg Chapter 16
management company
Application for authorization:
CSSF Registration form for
an alternative investment
fund manager and CSSF
Declaration for a registered
AIFM291

Brief description
This is the application form to set up a UCITS
management company.
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X

(X)

This is the application form to set up a non-UCITS
(Chapter 16) management company.
In cases of a management company managing
AIF and internally managed AIF, which are not
required to and do not choose to apply for
authorization as AIFM (see Section II.2.2.), they
will be required to register as a registered AIFM
using the form and declaration for registered
AIFM.

X

(X)

X

II.2.2. Alternative Investment Fund Managers (AIFM) and internally
managed AIF
European Union text
Level 1: Directive 2011/61/EU of 8 June
2011 on Alternative Investment Fund
Managers (AIFM) (the AIFMD)

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

Level 1: The Law of 12 July 2013 on
Alternative Investment Fund Managers
(the AIFM Law)

The AIFM Law transposes the Alternative Investment Fund
Managers Directive (AIFMD), and amends a number of
existing Laws including the 2010 Law, the SIF Law and the
1993 Law

Level 1: Law of 10 August 1915 on
commercial companies, as amended (the
1915 Law)
Level 1: Law of 27 May 2016 modernising
the Luxembourg legal publication regime

The 1915 Law is the basic law on commercial companies. It
is applicable to AIFM where the law they are under does not
derogate from it.
This Law, inter alia:

• Creates a central electronic platform: RESA
• Introduces new registration requirements for common

AIFMD definitions

General

funds (FCPs)

Level 2: Commission Delegated Regulation (EU) No 231/2013 of December 2012
supplementing Directive 2011/61/EU on exemptions, general operating conditions,
depositaries, leverage, transparency & supervision

• Clarifies costs for late filling of annual accounts

This implementing Regulation clarifies certain aspects of
the AIFMD on exemptions, general operating conditions,
depositaries, leverage, transparency and supervision and
ensures the direct applicability of detailed uniform rules
concerning the operation of AIFM.
Additional regulatory guidance: CSSF
The CSSF’s FAQ covers inter alia, scope of application of the
Frequently Asked Questions concerning
AIFM Law, AIFM application for authorization or registration,
the Luxembourg Law of 12 July 2013 on the relationship between AIFM and credit institutions
alternative investment fund managers
and investment firms, delegation by AIFM, scope of
updated in July 2017 as well as the
authorized activities of AIFM, depositary aspects, reporting
Commission Delegated Regulation (EU) No requirements, exemptions, general operating conditions,
231/2013 of 19 December 2012, June
supervision,valuation, leverage transparency, transaction
2013, as updated (AIFM FAQ)
cost disclosure and cooperation agreements signed between
Luxembourg and third countries.
Additional regulatory guidance: ESMA Q&A on the application of the AIFMD, last
ESMA Q&A covers inter alia, applicability of remuneration
updated July 2018
requirements to delegates, reporting, notification, MiFID
securities under AIFMD, depositary, delegation, calculation of
leverage, impact of EMIR and SFTR on AIFMD, branches and
additional own funds.
Additional regulatory guidance: European Commission, Questions and Answers (Q&A) The Q&A covers a wide range of topics on the implementation
on the Alternative Investment Fund Managers Directive
of the AIFMD, such as scope, own funds, delegation,
valuation, depositary, and reporting.
Level 2: Commission Delegated Regulation (EU) No 694/2014 of 17 December 2013 This Delegated Regulation distinguishes between AIFM
supplementing Directive 2011/61/EU with regard to regulatory technical standards
managing AIFs of the open-ended or closed-ended type
determining types of alternative investment fund managers
or both, in order to apply correctly the AIFMD rules on
liquidity management and valuation procedure and specific
exemptions.
Level 3: ESMA Guidelines on key concepts of the AIFMD, August 2013
These Guidelines aim to ensure common, uniform and
consistent application of the concepts in the definition of
“AIF” under the AIFMD by providing clarification on each of
these concepts.
291

Where AIF are not managed by an authorized AIFM and are not authorized as internally managed AIF.
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Governance of AIF

Late
transposition

Opt
in

European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

Commission Implementing Regulation (EU) No 447/2013 of 15 May 2013 establishing This regulation establishes the procedure for AIFMs which
the procedure for AIFMs which choose to opt in under Directive 2011/61/EU
choose to opt in under the AIFMD.
ESMA Opinion on practical arrangements for the late transposition of the AIFMD,
August 2013

ESMA’s opinion covers the exercise of the AIFM Directive
passports for cross-border marketing of AIF and cross-border
management of AIF in host Member States which have not
yet transposed the AIFMD.

ALFI Code of Conduct for Luxembourg
Investment Funds, update June 2013

The objective of the updated Code of Conduct is to provide
Boards of Directors with a framework of high-level principles
and best practice recommendations for the governance
of Luxembourg investment funds and of management
companies, where appropriate.

ALFI Principles of oversight of financial
intermediaries in distribution of funds,
April 2017

This document provides parties charged with the
responsibility for oversight of financial intermediaries in the
distribution chain with a set of high-level common principles
for their consideration.

Industry guidance: ALFI Code of Conduct
guidance, May 2017

This document provides guidance on the process for the
implementation and ongoing adherence to the ALFI code of
conduct for Luxembourg investment funds and management
companies
Industry guidance ALFI Code of Conduct
ALFI provided guidance in separate papers covering: board
guidance, October 2017
member independence, board evaluations, board member
time capacity, board member letters of appointment,
conflicts of interest and directors’ reports
Level 1: Regulation (EU) 2017/1131 of the European Parliament and of the Council of This Regulation sets out new requirements for UCIs meeting
14 June 2017 on money market funds.
the definition of money market funds
Level 3: Commission Delegated Regulation (EU) 2018/990 of 10 April 2018 amending This Regulation amends and supplements Regulation
and supplementing Regulation (EU) 2017/1131 of the European Parliament and of the (EU) 2017/1131 with respect to simple, transparent
Council with regard to simple, transparent and standardised (STS) securitisations and and standardised (STS) securitisations and asset-backed
asset-backed commercial papers (ABCPs), requirements for assets received as part of commercial papers (ABCPs), requirements for assets
reverse repurchase agreements and credit quality assessment methodologies
received as part of reverse repurchase agreements and credit
quality assessment methodologies

Fund
classification

Money market funds

Level 3: Commission Implementing Regulation (EU) 2018/708 of 17 April 2018 laying This Regulation provides clarifications for managers of
down implementing standards with regard to the template to be used by managers of money market funds on implementation of reporting to
money market funds when reporting to competent authorities as stipulated by Article competent authorities
37 of Regulation (EU) 2017/1131 of the European Parliament and of the Council
Level 3: ESMA Guidelines on a common definition of European money market funds,
May 2010

These Guidelines set out a common definition of European
money market funds aligned with investor expectation and
aimed at improving investor protection.
The Circular implements the revised ESMA guidelines
amending the view of the assessment of the credit quality of
money market instruments by fund managers of short-term
money market funds and money market funds.

Level 3 : CSSF Circular 14/598 of 2
December2014 entitled Opinion of
the ESMA on the review of the CESR
Guidelines on a Common Definition of
European Money Market Funds (CESR/10049)
Level 3: ESMA guidelines on stress test
Level 3: CSSF Circular 18/696 of 20 July These guidelines establish common reference parameters of
scenarios under Article 28 of the MMF
2018 on ESMA’s guidelines on stress test the scenarios to be included in the stress tests, taking into
Regulation, March 2018
scenarios
account the factors specified in Article 28(1) of Regulation
(EU) 2017/1131
Additional regulatory guidance: ESMA Q&A on a common definition of European
This Q&A is designed to help management companies and
Money Market Funds, February 2012
competent authorities by providing clarity as to the content
of ESMA’s guidelines on a common definition of European
money market funds, inter alia, in relation to ratings,
calculation of the weighted average maturity and weighted
average life.
Industry guidance: The European Fund Classification Categories, European Fund
The European Fund Classification (EFC) is a pan-European
Categorization Forum (EFCF), EFAMA, April 2012
classification system for investment funds developed by
the European Fund Categorization Forum (EFCF), a working
group of the European Fund and Asset Management
Association (EFAMA).
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European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Remuneration

Complaints handling

Internal control

Risk management

Level 3: The Board of the International Organization of Securities Commissions
(IOSCO)’s Recommendations for Liquidity Risk Management for Collective Investment
Schemes (FR01/2018), February 2018.
Level 3: International Capital Market Association’s (ICMA) Asset Management and
Investors Council (AMIC) and the European Fund and Asset Management Association
(EFAMA) , Use of Leverage in Investment Funds in Europe Paper, July 2017

Level 3: ESMA guidelines on stress test
scenarios under Article 28 of the MMF
Regulation, March 2018

Level 3: CSSF Circular 18/696 of 20 July
2018 on ESMA’s guidelines on stress test
scenarios
Industry guidance: ALFI guidance on Risk
Management under AIFMD, May 2014

Industry guidance: ALFI Q&A on Risk
Management for AIF under AIFMD, May
2014, as amended in July 2016
Industry guidance: ALFI guidance on
liquidity stress testing considerations for
real estate funds, May 2018
Level 3: CSSF Circular 98/143 of 1 April
1998 (as amended by Circular 04/155) on
internal control
Level 3: CSSF Circular 04/155 of 27
September 2004 on the compliance
function

Brief description
This publication contains recommendations on the principles
of liquidity risk management for UCIs
The paper analyses how leverage is used, how the European
legislative framework addresses leverage, and how the
related risks are addressed from a technical perspective.
In order to contribute to recent debates launched by
regulators and supervisors, it also looks at the updates and
improvements that could be proposed to ensure that the
European regulation remains a cutting-edge framework at
global level.
These guidelines establish common reference parameters of
the scenarios to be included in the stress tests, taking into
account the factors specified in Article 28(1) of Regulation
(EU) 2017/1131
The guidance covers, inter alia, risk management areas
addressed by AIFMD and suggests high level principles when
implementing a risk management function on governance,
identification, measurement, management and reporting of
risks.
The Q&A covers, inter alia, leverage and the risk governance
and risk processes.
This guidance aims at supporting the practical
implementation of stress testing arrangements for real estate
investment funds .
This Circular covers the principles of adequate internal
control and clarifies the role of the internal audit function.
The applicability of this Circular to AIFM had not been
confirmed by the CSSF at the time of writing.
This Circular sets out the rules governing the compliance
function of financial entities.

The applicability of this Circular to AIFM had not been
confirmed by the CSSF at the time of writing.
Level 2: CSSF Regulation No 16-07 of
The Regulation specifies the obligations incumbent
October 2016 relating to the out-of-court on financial sector entities in relation to the handling
resolution of complaints
of complaints including complaints handling policy,
procedure and responsibility for complaints handling and
communication of information to the CSSF. It also covers the
rules applicable to the request for the out-of-court resolution
of complaints filed with the CSSF.
Level 3: CSSF Circular 14/589 of 27 June The Circular clarifies CSSF Regulation No 13-02 (replaced by
2014 on Details concerning Regulation
CSSF Regulation 16-07).
CSSF No 13-02 relating to the out-of-court
resolution of complaints
Level 3: CSSF Circular 17/671 on
This Circular revises and further develops the content of
specifications regarding CSSF Regulation Circular 14/589 .
16/07 of 26 October 2016 relating to outof-court complaint resolution
Level 3: ESMA Guidelines on sound remuneration policies under the AIFMD,
These Guidelines on remuneration policies required by
February 2013, as amended
the AIFMD cover scope of application, proportionality
principle, AIFM which are part of a group, impact of variable
remuneration on the AIFM, governance roles in relation
to remuneration, risk alignment and internal and external
disclosure.
Level 3: CSSF Circular 10/437 of 1
This Circular implements European Commission
February 2010 on guidelines concerning Recommendation 2009/384/EC on remuneration policies in
the remuneration policies in the financial the financial sector of 30 April 2009 and is applicable to all
sector
entities subject to CSSF supervision.
Additional regulatory guidance: ESMA Q&A on the application of the AIFMD, last
ESMA Q&A covers inter alia, applicability of remuneration
updated July 2018
requirements to delegates, reporting, notification, MiFID
securities under AIFMD, depositary, delegation, calculation of
leverage, impact of EMIR and SFTR on AIFMD, branches and
additional own funds.
Additional regulatory guidance: CSSF FAQ The FAQ clarifies certain elements of CSSF Circular 10/437.
of 21 May 2010 on guidelines concerning
the remuneration policies in the financial
sector
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Reporting to the authorities

Marketing

NAV and Subscriptions and
redemptions

European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 3: CSSF Circular 04/146 of 17 June
2004 on the protection of UCIs and their
investors against Late Trading and Market
Timing practices

Brief description
This Circular clarifies the protective measures to be adopted
by UCIs and certain of their service providers, fixes more
general rules of conduct for all professionals subject to CSSF
supervision and extends the role of the auditor regarding
Late Trading and Market Timing.

Industry guidance: ALFI report entitled Fair The report aims to provide practical guidance on the
Value Pricing and Arbitrage Protection,
prevention of late trading and market timing in the fund
October 2004
industry.
Industry guidance: ALFI reports entitled
These reports present the results of a survey of swing pricing
Swing Pricing guideline and updated 2015, practices and updated swing pricing guidelines, originally
December 2015
released in 2006.
Industry guidance: ALFI Position Paper
on the treatment of subscription and
redemption orders under AIFMD

ALFI’s paper covers the subscription and redemption
recording and reporting obligations under AIFMD.

Level 2: CSSF Regulation 15-03 of 26
November 2015 on the marketing of
foreign Alternative Investment Funds to
retail investors in Luxembourg

The regulation describes the modalities of application
of Article 46 of the AIFM Law concerning the marketing
of Alternative Investment Funds to retail investors in
Luxembourg.

Level 3: ESMA Guidelines on reporting obligations under Articles 3(3)(d) and 24(1), (2) These guidelines cover, among others, the AIFM obligations
and (4) of the AIFMD, as amended, November 2013
in relation to reporting to national competent authorities
(NCAs).
Level 3: CSSF Circular 15/633 of
This Circular extends the scope of CSSF Circular 10/467
29 December 2015 on electronic
to alternative investment fund managers. It outlines the
transmission of financial information to be technical requirements relating to electronic transmission of
transmitted to the CSSF on a periodic basis financial information to the CSSF.
by the authorized external alternative
investment fund managers
Level 3: CSSF Circular 15/612 of 5 May
This Circular clarifies the information to be communicated by
2015 on the information to be submitted Luxembourg-established AIFMs on additional non-regulated
to the CSSF in relation to unregulated
AIFs and regulated non-EU AIFs they start to manage.
alternative investment funds (established
in Luxembourg, in another Member
State of the European Union or in a third
country) and/or regulated alternative
investment funds established in a third
country.
Level 3: CSSF Circular 14/581 of January This Circular defines technical specifications in relation to the
2014 on the new reporting obligations for reporting files, transmission of the reporting files to the CSSF
Alternative Investment Fund Managers
and naming conventions to be used.
Level 3: CSSF Circular 11/504 on Frauds This Circular requires all establishments under the
and incidents due to external computer
supervision of the CSSF to report as soon as possible any
attacks, March 2011
frauds and any incidents due to external computer attacks
and to keep, at their own initiative, this information up to
date after the date of the report concerned.
Additional regulatory guidance: ESMA
ESMA Q&A covers inter alia, applicability of remuneration
Q&A on the application of the AIFMD, last requirements to delegates, reporting, notification, MiFID
updated July 2018
securities under AIFMD, depositary, delegation, calculation of
leverage, impact of EMIR and SFTR on AIFMD, branches and
additional own funds.
Industry guidance: ALFI Q&A on the
The Q&A proposes answers to technical questions on AIFMD
reporting under the AIFMD , October 2014 reporting, complementing both ESMA’s Q&A document on
application of the AIFMD and the FAQ document on AIFM
published by the CSSF.
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European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 1: Regulation (EU) 2016/2340 of the European Parliament and of the Council
of 14 December 2016 amending Regulation (EU) No 1286/2014 on key information
documents for packaged retail and insurance-based investment products as regards
the date of its application
Level 2: Commission Delegated Regulation (EU) 2017/653 of 8 March 2017
supplementing Regulation (EU) No 1286/2014 of the European Parliament and of
the Council on key information documents for packaged retail and insurance-based
investment products (PRIIPs) by laying down regulatory technical standards with
regard to the presentation, content, review and revision of key information documents
and the conditions for fulfilling the requirement to provide such documents
Industry guidance: ALFI’s Q&A on
Reporting to investors and annual reports
under the AIFMD, October 2014

Industry guidance: ABBL and ALFI
Depositary Bank Forum Guidelines and
Recommendations for Depositaries:
Oversight Duties and Cash Monitoring for
AIFs, July 2013

Depositary
AIFM
authorization
Relations with third countries

PRIIPs is a Regulation which composes the wider consumer
protection package, together with UCITS V, MiFID II, and
Insurance Mediation Directive 2. The key objective of PRIIPs
is to reduce or “eliminate” the asymmetries of information
which exist among retail investment products. It closes
gaps and creates consistent rules applying to all PRIIPs by
creating a standardized and pre-contractual document for
retail investors, the Key Information Document (KID), which
is written in a clear language and completely separated from
marketing materials. PRIIPS is applicable as of 31 December
2016. UCITS benefit from an exemption until 2020.
This Regulation provides further clarification on the KID for
PRIIPS
This Commission delegated regulation lays down regulatory
technical standards with regard to the presentation, content,
review and revision of key information documents and the
conditions for fulfilling the requirement to provide such
documents .

The Q&A provides guidance for the preparation of
Luxembourg annual reports of regulated AIFs (mainly UCI
Part II and SIFs) under the AIFMD. It focuses on the annual
report to investors as well as on periodic disclosure to
investors.
Level 3: CSSF Circular 11/503 of 3 March This Circular acts as a reminder on the obligations applicable
2011 relating to the obligations applicable to the transmission and publication of financial information
to the transmission and publication of
and related deadlines given certain deficiencies noted by the
financial information and related deadlines CSSF.

Fund documentation
and communication

Reporting to investors

Level 1: Regulation (EU) 1286/2014 of 26 November 2014 on key information
documents for packaged retail and insurance-based investment products (PRIIPs)

Brief description

These guidelines and recommendations cover the regulatory
requirements applicable to the oversight duties and cash flow
monitoring for AIF, and practical implementation of these
requirements.

Application for authorization: CSSF
Application questionnaire for the setup of
a fully licensed AIFM and CSSF Declaration
for a fully licensed AIFM
Application for authorization: CSSF
Registration form for an alternative
investment fund manager and CSSF
Declaration for a registered AIFM292
Level 2: Commission Implementing Regulation (EU) No 448/2013 of 15 May 2013
This regulation establishes a procedure for determining
establishing a procedure for determining the Member State of reference of a non-EU
the Member State of reference of a non-EU AIFM. Such
AIFM pursuant to Directive 2011/61/EU
procedure differs from the procedure for applying for a
passport under the AIFMD.
Level 2: ESMA’s advice to the European Parliament, the Council and the Commission
The Advice relates to the possible extension of the passport,
on the application of the AIFMD passport to non-EU AIFMs and AIFs, July 2015
currently only available to EU entities, to non-EU AIFMs
and AIFs which are currently subject to EU National Private
Placement Regimes. ESMA conducted a country-by-country
assessment, as this allowed it flexibility to take into account
the different circumstances of each non-EU jurisdiction
regarding the regulatory issues to be considered i.e., investor
protection, competition, potential market disruption and the
monitoring of systemic risk.
ESMA list of AIFMD MoUs signed by EU
List of the cooperation arrangements
The Memoranda of Understanding (MoU) with third country
authorities with non-EU regulators
required under the AIFMD signed by the
regulators are relevant in relation to:
CSSF with non-EU regulators
• Delegation of portfolio management and risk
management by an AIFM to a third country entity
• Marketing in the EU/EEA under national private
placement regimes (NPPRs) and the passport: of non-EEA
AIF managed by EEA AIFM and of AIF managed by nonEEA AIFM
• Management of EEA AIF by non-EEA AIFM
The CSSF FAQ on AIFM now includes a link to the ESMA
website with an overview of MoU between EU Member
States and third countries which are compliant with AIFMD
requirements.
292

Where AIF are not managed by an authorized AIFM and are not authorized as internally managed AIF.
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II.2.3. Specialized investment funds (SIFs)
European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

General

Level 1: Law of 13 February 2007 on
Specialized Investment Funds, as amended
(the SIF Law)
Level 1: Law of 10 August 1915 on
commercial companies, as amended (the
1915 Law)
Level 1: Law of 27 May 2016 modernising
the Luxembourg legal publication regime

293

Brief description
The Law on Specialized Investment Funds (SIFs)
The 1915 Law is the basic law on commercial companies.
It is applicable to SIFs where the SIF Law does not derogate
from it.
This Law, inter alia:

• Creates a central electronic platform: RESA
• Introduces new registration requirements for common
funds (FCPs)

Governance of SIFs

Level 3: CSSF Circular 07/283 of 28
February 2007 on the entry into force of
the Law of 13 February 2007 relating to
Specialized Investment Funds
ALFI Code of Conduct for Luxembourg
Investment Funds, update June 2013

• Clarifies costs for late filling of annual accounts

This Circular presents a summary of the main elements of
the legal framework introduced by the SIF Law.
The objective of the updated Code of Conduct is to provide
Boards of Directors with a framework of high-level principles
and best practice recommendations for the governance
of Luxembourg investment funds and of management
companies, where appropriate.

Industry guidance: ALFI Code of Conduct This document provides guidance on the process for the
guidance, May 2017 Industry guidance:
implementation and ongoing adherence to the ALFI code of
ALFI Code of Conduct guidance, May 2017 conduct for Luxembourg investment funds and management
companies
Industry guidance ALFI Code of Conduct
guidance, October 2017

ALFI provided guidance in separate papers covering: board
member independence, board evaluations, board member
time capacity, board member letters of appointment,
conflicts of interest and directors’ reports

Level 1: Regulation (EU) 2017/1131 of the European Parliament and of the Council of This Regulation sets out new requirements for UCIs meeting
14 June 2017 on money market funds.
the definition of money market funds
This Regulation amends and supplements Regulation
(EU) 2017/1131 with respect to simple, transparent
and standardised (STS) securitisations and asset-backed
commercial papers (ABCPs), requirements for assets
received as part of reverse repurchase agreements and credit
quality assessment methodologies
Level 3: Commission Implementing Regulation (EU) 2018/708 of 17 April 2018 laying This Regulation provides clarifications for managers of
down implementing standards with regard to the template to be used by managers of money market funds on implementation of reporting to
money market funds when reporting to competent authorities as stipulated by Article competent authorities
37 of Regulation (EU) 2017/1131 of the European Parliament and of the Council

Money market funds

Level 3: Commission Delegated Regulation (EU) 2018/990 of 10 April 2018 amending
and supplementing Regulation (EU) 2017/1131 of the European Parliament and of the
Council with regard to simple, transparent and standardised (STS) securitisations and
asset-backed commercial papers (ABCPs), requirements for assets received as part of
reverse repurchase agreements and credit quality assessment methodologies

Level 3: ESMA Guidelines on a common definition of European money market funds,
May 2010

Level 3: ESMA guidelines on stress test
scenarios under Article 28 of the MMF
Regulation, March 2018

Level 3 : CSSF Circular 14/598 of 2
December2014 entitled Opinion of
the ESMA on the review of the CESR
Guidelines on a Common Definition of
European Money Market Funds (CESR/10049)
Level 3: CSSF Circular 18/696 of 20 July
2018 on ESMA’s guidelines on stress test
scenarios

These Guidelines set out a common definition of European
money market funds aligned with investor expectation and
aimed at improving investor protection.
The Circular implements the revised ESMA guidelines
amending the view of the assessment of the credit quality of
money market instruments by fund managers of short-term
money market funds and money market funds.
These guidelines establish common reference parameters of
the scenarios to be included in the stress tests, taking into
account the factors specified in Article 28(1) of Regulation
(EU) 2017/1131

This Q&A is designed to help management companies and
competent authorities by providing clarity as to the content
of ESMA’s guidelines on a common definition of European
money market funds, inter alia, in relation to ratings,
calculation of the weighted average maturity and weighted
average life.
Level 3: CSSF Circular 07/309 of 3 August This Circular clarifies the definition of risk diversification in
2007 on risk spreading in the context of
the context of funds under the SIF Law.
Specialized Investment Funds

Investment
rules

Additional regulatory guidance: ESMA Q&A on a common definition of European
Money Market Funds, February 2012

293

Where the SIF is managed by an authorized AIFM, or is an internally managed AIF, then the AIFM requirements also apply –
see Section II.2.2.
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Dormant
compartments of SIFs

NAV and subscriptions
and redemptions

Side
pockets

Remuneration

Risk management and conflicts of interest

Fund
classification

European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

Industry guidance: The European Fund Classification Categories, European Fund
Categorization Forum (EFCF), EFAMA, April 2012

The European Fund Classification (EFC) is a pan-European
classification system for investment funds developed by
the European Fund Categorization Forum (EFCF), a working
group of the European Fund and Asset Management
Association (EFAMA).

Level 3: The Board of the International Organization of Securities Commissions
(IOSCO)’s Recommendations for Liquidity Risk Management for Collective Investment
Schemes (FR01/2018), February 2018.
Level 3: International Capital Market Association’s (ICMA) Asset Management and
Investors Council (AMIC) and the European Fund and Asset Management Association
(EFAMA) , Use of Leverage in Investment Funds in Europe Paper, July 2017

This publication contains recommendations on the principles
of liquidity risk management for UCIs

Level 3: ESMA guidelines on stress test
scenarios under Article 28 of the MMF
Regulation, March 2018

The paper analyses how leverage is used, how the European
legislative framework addresses leverage, and how the
related risks are addressed from a technical perspective.
In order to contribute to recent debates launched by
regulators and supervisors, it also looks at the updates and
improvements that could be proposed to ensure that the
European regulation remains a cutting-edge framework at
global level.
Level 3: CSSF Circular 18/696 of 20 July These guidelines establish common reference parameters of
2018 on ESMA’s guidelines on stress test the scenarios to be included in the stress tests, taking into
scenarios
account the factors specified in Article 28(1) of Regulation
(EU) 2017/1131
Level 2: CSSF Regulation 15-07 published This Regulation clarifies the risk management and conflicts
on 31 December 2015 laying down
of interest requirements of the SIF Law.
detailed rules for the application of Article
42 bis of the SIF Law concerning the
requirements regarding risk management
and conflicts of interest
Industry guidance: ALFI Recommendation The document outlines proposals on how market participants
on the Risk management system for
may establish and document an adequate risk management
Specialized Investment Funds, June 2012 system for SIFs, covering the risk management function, and
risk identification, measurement and monitoring.
Industry guidance: ALFI guidance on
This guidance aims at supporting the practical
liquidity stress testing considerations for implementation of stress testing arrangements for real estate
real estate funds, May 2018
investment funds .
Level 3: CSSF Circular 10/437 of 1
This Circular implements European Commission
February 2010 on guidelines concerning Recommendation 2009/384/EC on remuneration policies
the remuneration policies in the financial in the financial services sector of 30 April 2009 and is
sector
applicable to all entities subject to CSSF supervision.
Additional regulatory guidance: CSSF FAQ The FAQ clarifies certain elements of CSSF Circular 10/437.
of 21 May 2010 on guidelines concerning
the remuneration policies in the financial
sector
Industry guidance: ALFI Newsflash entitled This newsflash outlines the fast track procedure for the
Side pockets – Fast-track procedures,
authorization of side pockets covering pre-requisites, sideMarch 2009
pocketing options, information to be provided to the CSSF
and authorization.
Level 3: CSSF Circular 04/146 of 17 June
2004 on the protection of UCIs and their
investors against Late Trading and Market
Timing practices

This Circular clarifies the protective measures to be adopted
by UCIs and certain of their service providers, fixes more
general rules of conduct for all professionals subject to CSSF
supervision and extends the role of the auditor regarding
Late Trading and Market Timing.
Industry guidance: ALFI report entitled Fair The report aims to provide practical guidance on the
Value Pricing and Arbitrage Protection,
prevention of late trading and market timing in the fund
October 2004
industry.
Industry guidance: ALFI reports entitled
These reports present the results of a survey of swing pricing
Swing Pricing guideline and updated 2015, practices and updated swing pricing guidelines, originally
December 2015
released in 2006.
Level 3: CSSF Circular 12/540 of 9 July
This Circular covers compartments under both the 2010 Law
2012 on non-launched compartments,
and the SIF Law. Shares or unit classes within compartments
compartments awaiting reactivation and
are not covered.
compartments in liquidation
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UCI authorization and
updates to authorization

Complaints handling

Depositary

Errors

Reporting to the authorities

Fund documentation and
communication thereof

European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 3: CSSF Circular 08/371 of
5 September 2008 on electronic
transmission of prospectuses and financial
reports of UCIs and SIFs to the CSSF
Level 3: CSSF Circular 11/503 of 3 March
2011 relating to the obligations applicable
to the transmission and publication of
financial information and related deadlines
Industry guidance: ALFI guidelines entitled
Real Estate Investment Funds: Financial
Reporting, March 2012

Brief description
This Circular introduces the requirement to transmit
electronically, via the e-file communication platform,
prospectuses and financial reports of UCIs to the CSSF.

This Circular acts as a reminder on the obligations applicable
to the transmission and publication of financial information
and related deadlines given certain deficiencies noted by the
CSSF.
These guidelines for real estate investment funds (REIF)
cover property valuation, valuation uncertainty, accounting,
net asset value calculation, financial statements and
disclosures, specific vehicles, organization of the calculation
of the NAV of a Fund of REIF (FoREIF), and the impact of
increased valuation uncertainty on fund NAV production.
Level 3: CSSF Circular 07/310 of 3 August This Circular sets out the financial information that SIFs must
2007 on the financial information to be
provide to the CSSF on a monthly and annual basis.
provided by Specialized Investment Funds
Level 3: CSSF Circular 08/348 of 17 April This Circular modifies CSSF Circular 07/310 on the financial
2008 concerning changes to Circulars IML information which SIFs have to communicate to CCLux (now
97/136 and CSSF Circular 07/310
FundSquare). The delay for communication of monthly
financial information is reduced from 20 to 10 days.
Level 3 CSSF Circular 15/627 of 3
This Circular implements new monthly reporting – UI.I.
December 2015 concerning new monthly reporting. The Circular repeats the monthly reporting
reporting to the CSSF – UI.I. reporting
required by Circulars 97/136, 07/130 (monthly table 01.1)
as amended by circular 08/348, from June 2016
Additional regulatory guidance: CSSF FAQ The FAQ provides additional clarification and guidance on
concerning O 1.1. Reporting
financial reporting by UCIs to the CSSF.
Additional regulatory guidance: CSSF FAQ The FAQ provides additional clarification and guidance on
concerning UI.I.
financial reporting for UCIS.
Level 3: BCL Circular 2014/237 and
This Luxembourg Central Bank (BCL) and CSSF Circular
CSSF Circular 14/588 of 28 May 2014
covers monthly and quarterly information reporting
on modification of the statistical data
requirements.
collection for money markets funds and
non-money market funds
Level 3: CSSF Circular 02/77 of 27
This Circular establishes rules to be followed in the case of
November 2002 on NAV errors and active material net asset value (NAV) calculation errors and active
breaches of investment restrictions
breaches of investment rules. This Circular is in principle
not applicable to SIFs. However, if the SIFs have not defined
internal rules on the handling of errors and breaches, they
are required to apply the Circular by default.
Level 3: CSSF Circular 08/372 of 5
This Circular clarifies the rules applicable to a SIF’s
September 2008 on guidelines for
depositary in the specific case of a SIF with alternative
depositaries of Specialized Investment
investment strategies appointing a prime broker.
Funds adopting alternative investment
strategies, where those funds use the
services of a prime broker
Industry guidance: ALFI guidelines entitled These guidelines for depositaries of real estate investment
Real Estate Investment Funds: Best
funds (REIF) cover, inter alia, the role of the depositary of
Practices – Depositary, March 2012
REIF, appointment and removal, duties (safekeeping and
oversight), and practical implementation of the depositary’s
role.
Level 2: CSSF Regulation No 16-07 of
The Regulation specifies the obligations incumbent
October 2016 relating to the out-of-court on financial sector entities in relation to the handling
resolution of complaints
of complaints including complaints handling policy,
procedure and responsibility for complaints handling and
communication of information to the CSSF. It also covers the
rules applicable to the request for the out-of-court resolution
of complaints filed with the CSSF.
Level 3: CSSF Circular 14/589 of 27 June The Circular clarifies CSSF Regulation No 13-02 (replaced by
2014 on Details concerning Regulation
CSSF Regulation 16-07).
CSSF No 13-02 relating to the out-of-court
resolution of complaints
Level 3: CSSF Circular 17/671 on
This Circular revises and further develops the content of
specifications regarding CSSF Regulation Circular 14/589 .
16/07 of 26 October 2016 relating to outof-court complaint resolution
Application for authorization: CSSF
This document covers the legal requirements, procedure
document on Setting up a Luxembourg
to be followed and list of documents and information to be
based undertaking for collective
submitted in the application for authorization process
investment or additional sub-fund(s) to
an existing undertaking for collective
investment
Application for authorization: CSSF
This document covers the updates to applications for
document on Amending a Luxembourg
authorization.
based undertaking for collective
investment on the official list
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II.2.4. European venture capital funds (EuVECA) and European social
entrepreneurship funds (EuSEF)
294

European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 2: Commission Implementing Regulation (EU) No 593/2014 of 3 June 2014
laying down implementing technical standards with regard to the format of the
notification according to Article 16(1) of Regulation (EU) No 345/2013 on European
venture capital funds
Level 1: Regulation (EU) No 346/2013 of 17 April 2013 on European social
entrepreneurship funds (EuSEF).

EuSEF

EuVECA

Level 1: Regulation (EU) No 345/2013 of 17 April 2013 on European venture capital
funds (EuVECA)

General

Level 2: Commission Implementing Regulation (EU) No 594/2014 of 3 June 2014
laying down implementing technical standards with regard to the format of the
notification according to Article 17(1) of Regulation (EU) No 346/2013 on European
social entrepreneurship funds
Additional regulatory guidance: ESMA Q&A on the application of EuSEF and EuVECA
Regulations, last updated May 2016
Additional regulatory guidance: CSSF
Press Release 13/36 entitled Guidance in
relation to regulation (EU) No 345/2013
(EuVECA) and regulation (EU) No
346/2013 (EuSEF), August 2013
Additional regulatory guidance: ESMA’s technical advice to the European Commission
on the delegated acts of the Regulations on European Social Entrepreneurship Funds
and European Venture Capital Funds (EuSEF and EuVECA), February 2015.

294

Brief description
This regulation aims at laying down a common framework
of rules regarding the use of the designation “EuVECA” for
qualifying venture capital funds, in particular the composition
of the portfolio of funds that operate under that designation,
their eligible investment targets, the investment tools they
may employ and the categories of investors that are eligible
to invest in them by uniform rules in the European Union.
This Regulation covers passport notifications between
Member State competent authorities in relation to EuVECAs.
This regulation lays down a necessary common framework
of rules regarding the use of the designation “EuSEF” for
qualifying social entrepreneurship funds, in particular on the
composition of the portfolio of funds that operate under that
designation, their eligible investment targets, the investment
tools they may employ and the categories of investors that
are eligible to invest in them by uniform rules in the European
Union.
This Regulation covers passport notifications between
Member State competent authorities in relation to EuVECAs.
The Q&A covers management of EuSEF and EuVECA by
AIFM, registration of EuSEF and EuVECA managers and
management and marketing of AIF by EuSEF and EuVECA
managers.
This Press Release provides guidance for managers who wish
to obtain the designations European venture capital fund
(EuVECA) or European social entrepreneurship fund (EuSEF).
The technical advice addresses:
• Types of goods and services, methods of production for
goods and services and financial support embodying a
social objective
• Conflicts of interest of EuSEF and EuVECA managers
• Methods for the measurement of the social impact
• Information that EuSEF managers should provide to
investors

These requirements will apply in addition to those of the UCI regime under which the EuVECA or EuSEF is set up – e.g., the SIF
requirements
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II.2.5. Islamic UCIs
Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

European Union text

Industry guidance: ALFI Islamic Funds - Collection
of best practices for setting-up and servicing
Islamic funds, December 2012

Brief description
These guidelines cover legal aspects of Luxembourg Shariah
or Islamic law funds, fund set-up, administration, depositary
and custody, and eligibility of Shariah compliant instruments
in a UCITS context.

II.2.6. European long-term investment funds (ELTIFs)
Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

European Union text

Brief description
This regulation lays down uniform rules on the
authorization, investment policies, and operating conditions
of ELTIFs.

Level 1: Regulation (EU) 2015/760 of
29 April 2015 on European long-term
investment funds (ELTIFs)

II.2.7. Reserved alternative investment funds (RAIFs)
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European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

General

Level 1: Law of 23 July 2016 on Reserved The RAIF Law provides a complementary alternative
Alternative Investment Funds (the RAIF
investment fund vehicle which is similar to the Luxembourg
Law)
SIF regime. Unlike the SIF, the RAIF does not require approval
of the Luxembourg regulator, the CSSF, but is supervised via
its alternative investment fund manager (AIFM), which must
submit regular reports to the regulator.
Level 1: Law of 10 August 1915 on
The 1915 Law is the basic law on commercial companies. It
commercial companies, as amended (the is applicable to RAIFs where the RAIF Law does not derogate
1915 Law)
from it.
Level 1: Law of 27 May 2016 modernising This Law, inter alia:
the Luxembourg legal publication regime • Creates a control electronic platform: RESA

• Introduces new registration requirements for common
funds (FCPs)

Governance

ALFI Code of Conduct for Luxembourg
Investment Funds, update June 2013

Industry guidance: ALFI Code of Conduct
guidance, May 2017
Industry guidance ALFI Code of Conduct
guidance, October 2017
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• Clarifies costs for late filling of annual accounts

The objective of the updated Code of Conduct is to provide
Boards of Directors with a framework of high-level principles
and best practice recommendations for the governance
of Luxembourg investment funds and of management
companies, where appropriate.
This document provides guidance on the process for the
implementation and ongoing adherence to the ALFI code of
conduct for Luxembourg investment funds and management
companies
ALFI provided guidance in separate papers covering: board
member independence, board evaluations, board member
time capacity, board member letters of appointment,
conflicts of interest and directors’ reports

A RAIF will be managed by an authorized AIFM. Consequently the AIFM requirements also apply - see Section II.2.2.
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European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

Money market funds

Level 2: Commission Delegated Regulation (EU) 2018/990 of 10 April 2018 amending
and supplementing Regulation (EU) 2017/1131 of the European Parliament and of the
Council with regard to simple, transparent and standardised (STS) securitisations and
asset-backed commercial papers (ABCPs), requirements for assets received as part of
reverse repurchase agreements and credit quality assessment methodologies

This Regulation amends and supplements Regulation
(EU) 2017/1131 with respect to simple, transparent
and standardised (STS) securitisations and asset-backed
commercial papers (ABCPs), requirements for assets
received as part of reverse repurchase agreements and credit
quality assessment methodologies
Level 2: Commission Implementing Regulation (EU) 2018/708 of 17 April 2018 laying This Regulation provides clarifications for managers of
down implementing standards with regard to the template to be used by managers of money market funds on implementation of reporting to
money market funds when reporting to competent authorities as stipulated by Article competent authorities
37 of Regulation (EU) 2017/1131 of the European Parliament and of the Council
Level 3: ESMA guidelines on stress test
Level 3: CSSF Circular 18/696 of 20 July These guidelines establish common reference parameters of
scenarios under Article 28 of the MMF
2018 on ESMA’s guidelines on stress test the scenarios to be included in the stress tests, taking into
Regulation, March 2018
scenarios
account the factors specified in Article 28(1) of Regulation
(EU) 2017/1131
Level 3: ESMA Guidelines on a common definition of European money market funds,
These Guidelines set out a common definition of European
May 2010
money market funds aligned with investor expectation and
aimed at improving investor protection.
Level 3: CSSF Circular 14/598 of 2
December2014 entitled Opinion of
the ESMA on the review of the CESR
Guidelines on a Common Definition of
European Money Market Funds (CESR/10049)
Additional regulatory guidance: ESMA Q&A on a common definition of European
Money Market Funds, February 2012

Risk Management

Level 3: The Board of the International Organization of Securities Commissions
(IOSCO)’s Recommendations for Liquidity Risk Management for Collective Investment
Schemes (FR01/2018), February 2018.
Level 3: International Capital Market Association’s (ICMA) Asset Management and
Investors Council (AMIC) and the European Fund and Asset Management Association
(EFAMA) , Use of Leverage in Investment Funds in Europe Paper, July 2017

Complaints
handling

Reporting to Subscriptions
Valuation
investors
redemptions

Fund
classification

Industry guidance: ALFI guidance on
liquidity stress testing considerations for
real estate funds, May 2018
Industry guidance: The European Fund Classification Categories, European Fund
Categorization Forum (EFCF), EFAMA, April 2012

The Circular implements the revised ESMA guidelines
amending the view of the assessment of the credit quality of
money market instruments by fund managers of short-term
money market funds and money market funds.
This Q&A is designed to help management companies and
competent authorities by providing clarity as to the content
of ESMA’s guidelines on a common definition of European
money market funds, inter alia, in relation to ratings,
calculation of the weighted average maturity and weighted
average life.
This publication contains recommendations on the principles
of liquidity risk management for UCIs
The paper analyses how leverage is used, how the European
legislative framework addresses leverage, and how the
related risks are addressed from a technical perspective.
In order to contribute to recent debates launched by
regulators and supervisors, it also looks at the updates and
improvements that could be proposed to ensure that the
European regulation remains a cutting-edge framework at
global level.
This guidance aims at supporting the practical
implementation of stress testing arrangements for real estate
investment funds .
The European Fund Classification (EFC) is a pan-European
classification system for investment funds developed by
the European Fund Categorization Forum (EFCF), a working
group of the European Fund and Asset Management
Association (EFAMA).

Industry guidance: ALFI report entitled Fair The report aims to provide practical guidance on the
Value Pricing and Arbitrage Protection,
prevention of late trading and market timing in the fund
October 2004
industry.
Industry guidance: ALFI reports entitled
These reports present the results of a survey of swing pricing
Swing Pricing guidelines and update 2015, practices and updated swing pricing guidelines, originally
December 2015
released in 2006.

Industry guidance: ALFI guidelines entitled These guidelines for real estate investment funds (REIF)
Real Estate Investment Funds: Financial
cover property valuation, valuation uncertainty, accounting,
Reporting, March 2012
net asset value calculation, financial statements and
disclosures, specific vehicles, organization of the calculation
of the NAV of a Fund of REIF (FoREIF), and the impact of
increased valuation uncertainty on fund NAV production.
Level 3: CSSF Circular 17/671 on
This Circular revises and further develops the content of
specifications regarding CSSF Regulation Circular 14/589 .
16/07 of 26 October 2016 relating to outof-court complaint resolution
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II.3. Other key reference texts applicable in Luxembourg
This section covers regulations on specific areas which may apply in addition to those covered in Section II.2.
The areas covered in this section are:
• Fees and taxation
• Value-added tax (VAT)
• Anti-money laundering and counter-terrorist financing (AML/CFT)
• Credit institutions, investment firms and management entities providing additional services – authorization, own
funds and reporting
• Credit institutions, investment firms and financial markets – conduct of business obligations, organizational
requirements and financial markets
• Stock exchange listing – prospectus and transparency
• Takeover bids, squeeze-outs and sell-outs
• Market abuse
• Derivatives – European Market Infrastructure Regulation (EMIR) and Securities and Financing Transactions
Regulation (SFT Regulation)
• Short selling
• Credit ratings
• Title, securities, covered bonds, and collateral
• Companies, SOPARFIs and securitization vehicles
• Acquisitions in the financial sector
• Competition
• Marketing in Luxembourg
It is not intended to be exhaustive.

II.3.1. Fees and taxation
International/European Union text

Level 1: Council Directive 2003/48/EC
of 3 June 2003 on taxation of savings
income in the form of interest payments
Level 1: Council Directive 2011/16/EU
of 15 February 2011 on administrative
cooperation in the field of taxation

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Brief description

Level 1: Law of 4 December 1967 concerning
income tax, as amended
Level 1: Law of 21 June 2005 on the EU Savings
Directive, as amended

This Law is Luxembourg’s general income tax law.

Level 1: The Law of 29 March 2013 transposing
the Directive 2011/16/EU on administrative
cooperation in the field of taxation

The Law lays down the rules and procedures under which
Luxembourg will cooperate with other EU Member States on
the exchange of tax related information that is foreseeably
relevant to the administration and enforcement of the
domestic laws of the Member States. The Law complements
Luxembourg’s legislation enabling the exchange of
information provided for by double taxation treaties (DTTs).
The Law applies to all taxes except value added tax (VAT),
customs duties, and excise duties covered by other EU
legislation on administrative cooperation between EU
countries. It does not apply to social security contributions.

Level 1: The Law of 26 March 2014 implementing
automatic exchange of information in accordance
with Article 8 of the Directive 2011/16/EU on
administrative cooperation in the field of taxation

This Law implements the directive on the taxation of savings
income in the form of interest payments from debt claims.

The Law implements almost all provisions of the Council
Directive.
The Law introduces the automatic and mandatory
exchange of information for specific categories of income.
Luxembourg tax authorities will communicate information
on 2014 employment income (falling within the scope of
Luxembourg withholding tax on wages), pension income and
directors fees. The tax authorities have also released new
forms to be used for the declaration of withholding tax on
directors’ fees.
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International/European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 1: Law of 19 December 2008 modifying
certain provisions relating to direct taxation

Luxembourg – USA intergovernmental agreement
(IGA) implementing the Foreign Account Tax
Compliance Act (FATCA), March 2014

Standard for Automatic Exchange of
Financial Account Information – Common
reporting standard (CRS), February 2014

Level 1: Council Directive 2014/107/
EU amending Directive 2011/16/EU as
regards mandatory automatic exchange
of information in the field of taxation,9
December 2014

Brief description
This Law introduced a series of tax measures aimed at
improving the competitiveness and attractiveness of
Luxembourg’s tax environment. The Law inter alia: extended
the application of the withholding tax exemption to
dividends paid to qualifying entities residing in a State that
has a double taxation treaty with Luxembourg, abolished
capital duty, and introduced a registration duty.
The agreement requires that a broad range of entities
considered to be Luxembourg financial institutions to apply,
from 1 July 2014, specified account identification and
documentation procedures and report mainly certain US
accounts annually to the Luxembourg tax authorities who
will exchange such information with the US IRS.
The OECD approved the CRS for the automatic exchange of
financial account information which aims to be the global
standard, refers to global anti-money laundering standards
and, in particular, is similar to the Model 1 FATCA IGA.

The CRS sets out the financial information to be exchanged,
the financial institutions required to report, along with
common due diligence procedures to be followed by
financial institutions.
The Directive extends cooperation between the different tax
authorities for automatic exchange of information. Interest,
dividends as well as account balances and sales proceeds
from financial assets are within the scope of the automatic
exchange of information by way of amendment of the
Directive 2011/16/EU.
Level 1: Grand-Ducal General Tax Act of 22 May
The provision of the General Tax Act applies to impersonal
1931
taxes to the extent that such taxes are administered by
the tax administration, inter alia, the provisions on liability,
the crediting of taxes, the dependency of impersonal tax
notices, the liable parties. The provisions of the General Tax
Act on levy and collection apply to the extent that the taxes
are levied and collected by the tax administration.
Level 1: Law of 23 July 2016 on the electronic
This Law introduces an obligation for all UCIs to
filing of tax returns for taxe d’abonnement
electronically file tax returns from 1 January 2018
Level 1: Law of 23 December 2016 on the 2017
This Law implements into law the 2017 Luxembourg tax
Luxembourg tax reform
reform
Level 2: Grand-Ducal Regulation of 14 April 2003 This Regulation clarifies conditions and procedures for UCIs
on UCIs eligible for the reduced rate of subscription (subject to the 2010 Law) to obtain the reduced subscription
tax (taxe d’abonnement) under the 2002 Law (now tax.
the 2010 Law)
Level 2: Grand-Ducal Regulation of 27 February
This Regulation determines the conditions and criteria for
2007 determining the conditions and criteria for
SIFs to obtain the exemption from subscription tax.
the exemption from the subscription tax referred
to in Article 68 of the law of 13 February 2007
relating to specialized investment funds
Level 2: Grand-Ducal Regulation of14 July 2010
This Regulation outlines the criteria to be met for UCIs to be
relating to the exemption from subscription tax of exempt from subscription tax.
UCIs (under the 2002 Law (now the 2010 Law) or
the SIF Law) investing in microfinance institutions
Level 2: Grand-Ducal Regulation of 21 December
This Regulation lays down, inter alia, the CSSF fees
2017 relating to the fees to be levied by the CSSF applicable to the authorization and supervision of UCIs,
management companies and AIFM .
Level 2: Grand-Ducal Regulation of 2 July 2018,
This Regulation amends certain provisions of the Grandrelating to fees to be levied by the CSSF, amending Ducal Regulation of 21 December 2017 .
Grand-Ducal Regulation of 21 December 2017
Level 3: CSSF Circular 15/609 of 27 March 2015 This Circular aims to remind the relevant persons of the
on the developments in automatic exchange of
importance to put in place the necessary procedures and
tax information and anti-money laundering in tax
infrastructures on automatic exchange. The Circular also
matters
presents certain amendments to the European regulatory
framework, in particular the Savings Directive, the
Administrative Co-operation Directive and the proposal for
an «anti-money-laundering» directive.
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International/European Union text

Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

Level 3: Luxembourg Tax Authorities Circular No
95/2, as amended

Industry guidance: ALFI interpretations and
recommendations on the European Savings
Directive, June 2005
Industry guidance: ALFI FATCA Q&A, as amended

Brief description
The Circular provides for a simplified beneficial tax regime
for expatriates relocating to Luxembourg; it clarifies the
conditions under which expenses and charges in relation
to the engagement of expatriates can be tax deductible.
The updated Circular expands the scope of potential
beneficiaries to employees who work in Luxembourg for
companies established in the European Economic Area
(EU Member States, including Luxembourg, plus Iceland,
Liechtenstein and Norway).
The paper covers, inter alia, the concept of paying agent in
the context of the fund industry, requirements of a paying
agent, distributions and capital gains treated as interest
payments, look through principle, role of Luxembourg
paying agents and treatment of specific transactions.
The Q&A introduces FATCA, covers registration
requirements for reporting financial institutions and nonreporting financial institutions, due diligence on individuals
and entities and roles and responsibilities under FATCA.

II.3.2. Value-added tax (VAT)
European Union text
Level 1: Council Directive 2006/112/EC
of 28 November 2006 on the common
system of value added tax

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 1: Law of 12 February 1979 concerning value This Law lays down the Luxembourg legal framework for
added tax, as amended
value added tax (VAT).

Level 1: Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down
implementing measures for Directive 2006/112/EC in the common system of value added tax
Level 3: VAT Circular 723 of 29 December 2006

Level 3: VAT Circular 723bis of 30 April 2010
Level 3: VAT Circular 723ter of 7 November 2013

This Regulation lays down new implementing measures for
the VAT Directive. This Regulation became effective on 1
July 2011.
This Circular confirms that investment vehicles whose
management is VAT exempt by virtue of Article 44(1)(d)
of the Luxembourg VAT Law have the status of “taxable
persons” for VAT purposes and also specifies the scope
of the VAT exempt management services by excluding
the control and supervisory services rendered within the
framework of depository services. This Circular entered into
force on 1 April 2007.
This Circular clarifies certain elements of Circular 723.
This Circular clarifies that risk management services for
funds may be exempt from VAT.
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II.3.3. Anti-money laundering and counter-terrorist financing
(AML/CFT)
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 1: Law of 12 November 2004 on the fight
against money laundering and terrorist financing,
as amended

Level 1: Directive 2005/60/EC of 26
Level 1: Law of 17 July 2008 on the fight against
October 2005 on the prevention of
money laundering and terrorist financing
the use of the financial system for
the purpose of money laundering and
terrorist financing
Level 2: Commission Directive 2006/70/
EC of 1 August 2006 laying down
implementing measures for Directive
2005/60/EC as regards the definition
of ‘politically exposed person’ and
the technical criteria for simplified
customer due diligence procedures and
for exemption on grounds of a financial
activity conducted on an occasional or
very limited basis
Level 1: Law of 27 October 2010 on the anti-money
laundering and counter terrorist financing legal
framework

Brief description
This Law provides legal provisions in the fight against money
laundering and terrorist financing (AML/CFT Law).
This Law transposes the Third Anti-Money Laundering
Directive (2005/60/EC) on AML/CFT and its implementing
measures (Directive 2006/70/EC), modifying, inter alia, the
Law of 12 November 2004.

This Law enhances the AML/CFT legal framework, organizes
the controls of physical transport of cash entering, transiting
through or leaving Luxembourg, implements United Nations
Securities Council resolutions and acts adopted by the EU
concerning prohibitions and restrictive measures in financial
matters in respect of certain persons, entities and groups
in the context of the combat against terrorist financing,
modifying, inter alia, the Law of 12 November 2004.
Level 1: Directive (EU) 2015/849 of
Level 1: Law of 13 February 2018, which entered
This Law partially transposes Directives 2015/849 (the
the European Parliament and of the
into force on 18 February 2018,and amends, inter Fourth Anti-Money Laundering Directive), This Law brought
Council on the prevention of the use of alia, the Law of 12 November 2004, as amended
the following principal changes:
the financial system for the purposes of
• Amendment to the definition of beneficial owner of
money laundering or terrorist financing,
corporate entities and trusts
amending Regulation (EU) No 648/2012
• Setting of different thresholds with respect to the carrying
of the European Parliament and of
out of customer due diligence measures
the Council, and repealing Directive
• Enhanced requirement for professionals carry out a risk
2005/60/EC of the European Parliament
assessment
and of the Council and Commission
• Requirements regarding politically exposed persons
Directive 2006/70/EC, 20 May 2015
• Emphasis on data protection requirements and employee
training
• Record-keeping of documents and information at the
request of competent authorities
• Whistleblowing
• Increased sanctions and new injunction and sanction
powers for supervisory authorities
• Increase of criminal sanctions
Level 2: Commission Delegated Regulation (EU) 2018/1108 of 7 May 2018 supplementing
This Regulation supplements the Fourth Ani-Money
Directive (EU) 2015/849 of the European Parliament and of the Council with regulatory
Laundering Directive and is based on the draft regulatory
technical standards on the criteria for the appointment of central contact points for electronic technical standards of the European Supervisory Authorities
money issuers and payment service providers and with rules on their functions
(the European Banking Authority, the European Insurance
and Occupational Pensions Authority and the European
Securities and Markets Authority) to the EU Commission on
the criteria for the appointment of central contact points for
electronic money issuers and payment service providers and
with rules on their functions
Level 1: Regulation (EU) 2015/847 of the European Parliament and of the Council on
This regulation completes the Directive 2015/849 and
information accompanying transfers of funds and repealing Regulation (EC) No 1781/2006,
focuses on the transfer of funds.
20 May 2015
Level 1: Criminal Code

The Criminal Code covers, inter alia, money laundering and
terrorist financing offences, and other provisions relating to
the criminal liability of natural and legal persons.

Level 1: Regulation (EC) No 1781/2006 of 15 November 2006 on information on the payer
accompanying transfers of funds

This Regulation lays down rules on information on the payer
to accompany transfers of funds for the purposes of the
prevention, investigation and detection of money laundering
and terrorist financing.

Level 2: Commission Delegated Regulation (EU) 2016/1675 of 14 July 2016 supplementing
Directive (EU) 2015/849 of the European Parliament and of the Council by identifying highrisk third countries with strategic deficiencies

This Delegated Regulation supplements the Fourth AntiMoney Laundering Directive by identifying the following
countries as high-risk third countries with strategic
deficiencies: Afghanistan, Bosnia & Herzogovina, Guyana,
Iraq, Lao PDR, Syria, Uganda, Vanuatu, Yemen, Iran,
Democratic People’s Republic of Korea
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Delegated Regulation (EU) 2018/105 of 27 October 2017 amending
This Delegated Regulation adds Ethiopia to the list of highDelegated Regulation (EU) 2016/1675, as regards adding Ethiopia to the list of high-risk third risk third countries with strategic deficiencies
countries in the table in point I of the Annex
Level 2:Commission Delegated Regulation (EU) 2018/212 of 13 December 2017 amending
Delegated Regulation (EU) 2016/1675 supplementing Directive (EU) 2015/849 of the
European Parliament and of the Council, as regards adding Sri Lanka, Trinidad and Tobago,
and Tunisia to the table in point I of the Annex
Level 1: Directive (EU) 2017/541 of
the European Parliament and of the
Council of 15 March 2017 on combating
terrorism and replacing Council
Framework Decision 2002/475/JHA and
amending Council Decision 2005/671/
JHA
Level 1: Directive (EU) 2018/843 of the
European Parliament and of the Council
of 30 May 2018 amending Directive (EU)
2015/849 on the prevention of the use
of the financial system for the purposes
of money laundering or terrorist
financing, and amending Directives
2009/138/EC and 2013/36/EU

Level 1: Law of 13 February 2018, which entered
into force on 18 February 2018,and amends, inter
alia, the Law of 12 November 2004, as amended

Level 3: CSSF Circular 06/274 of 22 December
2006 relating to Regulation (EC) No 1781/2006.

This Delegated Regulation adds Sri Lanka, Trinidad & Tobago
and Tunisia to the list of high-risk third countries with
strategic deficiencies
This Directive, inter alia, expands and improves the provisions
of previous legislation relating to terrorist acts and includes
additional provisions governing specific support measures to
victims of terrorism .

This, the Fifth Anti-Money Laundering Directive, was
published on 19 June 2018 and will enter into force on 9
July. EU Member States will then have until 10 January 2020
to implement the Fifth Anti-Money Laundering into national
law. The main changes brought by this Directive are :
• An extension of the scope of persons subject to antimoney laundering and terrorist financing
• Enhanced customer due diligence measures
• Increased transparency measures, including access to
beneficial owner registers
• Enhanced powers for relevant supervisory authorities and
EU financial intelligence units
This Law partially transposes Directives 2015/849 (the
Fourth Anti-Money Laundering Directive), This Law brought
the following principal changes:
• Amendment to the definition of beneficial owner of
corporate entities and trusts
• Setting of different thresholds with respect to the carrying
out of customer due diligence measures
• Enhanced requirement for professionals carry out a risk
assessment
• Requirements regarding politically exposed persons
• Emphasis on data protection requirements and employee
training
• Record-keeping of documents and information at the
request of competent authorities
• Whistleblowing
• Increased sanctions and new injunction and sanction
powers for supervisory authorities
• Increase of criminal sanctions
This Circular highlights the entry into force of Regulation
(EC) No 1781/2006 of 15 November 2006 relating to the
information on the payer accompanying transfers of funds.

Level 2: Grand-Ducal Regulation of 1 February
2010 providing details on certain provisions of the
amended law of 12 November 2004 on the fight
against money laundering and terrorist financing

This Regulation clarifies provisions of the AML/CFT Law.

Level 2: CSSF Regulation 12-02 of 14 December
2012 on the fight against money laundering and
terrorist financing

This Regulation clarifies and completes certain elements
of Luxembourg’s AML/CFT framework and makes certain
existing professional obligations legally binding.

Level 2: Grand-Ducal Regulation of 29 October
2010 enforcing the law of 27 October 2010
implementing United Nations Security Council
resolutions as well as acts adopted by the European
Union

The regulation implements the Law of 27 October 2010
implementing United Nations Security Council resolutions
as well as acts adopted by the European Union concerning
prohibitions and restrictive measures in financial matters in
respect of certain persons, entities and groups in the context
of the fight against terrorist financing.
These regulations relate to the implementation of United
Nations Security Council resolutions as well as acts adopted
by the European Union concerning prohibitions and
restrictive measures in financial matters in respect of certain
persons, entities and groups in the context of the combat
against terrorist financing.

Level 2: Ministerial regulations amending Annex I C
of Grand-Ducal Regulation of 29 October 2010

Level 3: CSSF Circular 18/694 of 5 July 2018 on
the FATF statements concerning
1) jurisdictions whose anti-money laundering and
combating the financing of terrorism regime has
substantial and strategic deficiencies
2) jurisdictions not making sufficient progress
3) jurisdictions whose anti-money laundering and
combating the financing of terrorism regime is
not satisfactory

The purpose of this Circular is to inform all the persons and
entities under the CSSF’s supervision of the FATF statements
on the jurisdictions which have substantial and strategic
AML/CFT deficiencies, the jurisdictions not making sufficient
progress and jurisdictions whose AML/CFT regime is not
satisfactory.
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 3: CSSF Circular 18/684 of 13 March 2018
This Circular highlights the entry int force of the Law of
on the entry into force of the Law of 13 February
13 February 2018 which partially amends the Law of 12
2018 amending, inter alia, the Law of 12 November November 2004, as amended
2004 on the fight against money laundering and
terrorist financing
Level 3: CSSF Circular 18/680 of 23 January
2018 on the joint guidelines of the three European
Supervisory Authorities on the measures payment
service providers should take to detect missing or
incomplete information on the payer or the payee

This purpose of this Circular is to highlight the guidelines
on the measures payment service providers should take to
detect missing or incomplete information on the payer or the
payee, by ESMA, EBA and EIOPA

Level 3: CSSF Circular 17/661 of 24 July 2017 on This Circular draws attention to the adoption of the
Adoption of the joint guidelines issued by the three joint guidelines by the EBA, ESMA and EIOPA on money
European Supervisory Authorities (EBA/ESMA/
laundering and terrorist risk factors .
EIOPA) on money laundering and terrorist financing
risk factors
Level 3: CSSF Circular 17/660 of 5 July 2017
on Regulation (EU) 2015/847 of the European
Parliament and of the Council of 20 May 2015 on
information accompanying transfers of funds and
repealing Regulation (EC) No 1781/2006

This Circular draws attention to the application of Regulation
(EU) 2015/847 of the European Parliament and of the
Council of 20 May 2015 on information accompanying
transfers of funds and repealing Regulation (EC) No
1781/2006

Level 3: CSSF Circular 17/650 on the application
nof the Law of 12 November 2004 on the fight
against money laundering and terrorist financing, as
amended, and Grand-Ducal Regulation of 1 February
2010 providing details on certain provisions of the
AML/CFT Law to predicate tax offences

Following the new criminal provisions laid down in the Law of
23 December 2016 implementing the 2017 tax reform which
specifically concern the extension of the money laundering
offences to include aggravated tax evasion and tax evasion,
this Circular aims to (i) provide further details concerning the
practical application of these new provisions and (ii) provide a
list of indicators to assist professionals.
Level 3: CSSF Circular 18/694 of 5 July 2018 on
The purpose of this Circular is to inform all the persons and
the FATF statements concerning
entities under the CSSF’s supervision of the FATF statements
1) jurisdictions whose anti-money laundering and
on the jurisdictions which have substantial and strategic
combating the financing of terrorism regime has AML/CFT deficiencies, the jurisdictions not making sufficient
substantial and strategic deficiencies
progress and jurisdictions whose AML/CFT regime is not
2) jurisdictions not making sufficient progress
satisfactory.
3) jurisdictions whose anti-money laundering and
combating the financing of terrorism regime is
not satisfactory
Level 3: CSSF Circular 15/609 of 27 March 2015
This Circular aims to remind the relevant persons of the
on the developments in automatic exchange of
importance to put in place the necessary procedures and
tax information and anti-money laundering in tax
infrastructures on automatic exchange. The Circular also
matters
presents certain amendments to the European regulatory
framework, in particular the Savings Directive, the
Administrative Co-operation Directive and the proposal for an
"anti-money-laundering" directive.
Level 3: CSSF Circular 13/556 of 16 January 2013 This Circular covers the entry into force of CSSF Regulation
on the entry into force of CSSF Regulation No 12-02 12-02 on AML/CFT.
of 14 December 2012 on the fight against money
laundering and terrorist financing and repeal of
Circulars CSSF 08/387 and CSSF 10/476
Level 3: CSSF Circular 11/529 of 22 December
This Circular provides details of the CSSF’s requirements
2011 on risk analysis regarding the fight against
on the application of Article 3(3) of the AML/CFT Law, and
money laundering and terrorist financing
on the risk analysis to be carried out by financial sector
(AML/CFT)
entities subject to supervision by the CSSF (except credit
institutions).
Level 3: CSSF Circular 11/519 of 19 July 2011
on Risk analysis regarding the fight against money
laundering and terrorist financing
(AML/CFT)

This Circular provides details on CSSF requirements on the
application of Article 3 (3) of the AML/CFT Law, and on the
risk analysis to be carried out by credit institutions.

Level 3: CSSF Circular 10/495 of 9 December
2010 relating to the entry into force of the Law
of 27 October 2010 on the fight against money
laundering and terrorist financing

This Circular highlights the entry into force of the Law of 27
October 2010 which enhances the anti-money laundering
and counter terrorist financing legal framework, organizes
the controls of physical transport of cash entering, transiting
through or leaving Luxembourg, and implements United
Nations Securities Council resolutions and acts adopted by
the EU.

Industry guidance: Practices and Recommendations
aimed at reducing the risk of money laundering and
terrorist financing in the Luxembourg Fund Industry,
published by ALFI, in association with ABBL, ALCO
and ALRiM, issued in 2006 and updated in July
2013

The updated Practices and Recommendations provide
guidance on a risk-based approach in relation to customer
identification and transaction monitoring, in line with
international standards, which includes the Financial
Action Task Force (FATF) “40 Recommendations” updated
in February 2012. They also provide a methodology for
assessing the equivalence of legal and regulatory know your
customer (KYC) requirements of foreign jurisdictions by
comparing them to FATF standards.
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II.3.4. Credit institutions, investment firms and management entities
providing additional services – authorization, own funds and reporting
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 1: Law of 5 April 1993 on the Financial
Sector, as amended (the 1993 Law)

Level 1: Directive 2013/36/EU of 26 June The Directive had not been transposed at the
2013 on access to the activity of credit
time of writing, it was foreseen that it would be
institutions and the prudential supervision transposed by amending the 1993 Law.
of credit institutions and investment firms

Brief description
General Law on the financial sector structured as follows:
• Part I: Access to professional activities in the financial
sector
• Part II: Professional obligations, prudential rules and rules
of conduct in the financial sector
• Part III: Prudential supervision of the financial sector
• Part IV: Reorganization and winding up of certain
professionals of the financial sector
• Part V: Penalties
• Part VI: Amendments, repeals and transitional provisions
This Directive lays down rules on, inter alia, access to the
activity of credit institutions and investment firms, the
supervision of institutions.

Level 1: Regulation (EU) No 575/2013 of the European and of the Council of 26 June 2013 on The Regulation lays down uniform rules concerning general
prudential requirements for credit institutions and investment firms and amending Regulation prudential requirements that institutions supervised under
(EU) No 648/2012
Directive 2013/36/EU must comply with in relation to own
funds, large exposures, liquidity, reporting requirements,
leverage, and public disclosure.
Level 3: CSSF Circular 07/290 of 3 May 2007
(as amended by CSSF Circulars 10/451, 10/483,
10/497 and 13/568) on the definition of capital
ratios pursuant to article 56 of the 1993 Law

This Circular covers the definition of capital ratios pursuant
to Article 56 of the amended Law of 5 April 1993 on
the financial sector; it applies to investment firms and
management companies subject to Chapter 15 of the
2010 Law which provide investment portfolio management
services where such portfolios include one or several
financial instruments.

Additional regulatory guidance: CSSF Press
These Press Releases cover the authorization of investment
Releases 13/02 of 10 January 2013 and 13/12
advisers to Luxembourg UCIs.
of 6 March 2013 to all Luxembourg advisers of
undertakings for collective investment referred to
in the 2010 Law or of specialized investment funds
referred to in the SIF Law (the “Advisers”)

II.3.5. Credit institutions, investment firms and financial markets –
conduct of business obligations, organizational requirements and
financial markets
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 1: Directive 2004/39/EC of 21 April Level 1: Law of 13 July 2007 on markets in
2004 on markets in financial instruments financial instruments
(MiFID)
Level 1: Directive 2014/65/EU of the
European Parliament and of the Council
of 15 May 2014 on markets in financial
instruments and amending Directive
2002/92/EC and Directive 2011/61/EU
(MiFID II)

Brief description
This Law transposes the “Level 1” Markets in Financial
Instruments Directive (MiFID - Directive 2004/39/EC). It
also modifies, inter alia, the 1993 Law.

Level 1: Law of 30 May 2018 on market in financial MiFID II was applicable on 3 January 2018 and repeals
instruments
MiFID. Some key elements of the new regime are
• Stronger investor protection
• Confirmation of ban of inducements
• Migrating derivatives trading to regulated platforms
• New market : the Organized Trading Facility (OTF)
• Limits on algorithmic trading and direct market access
• Position limits on commodity derivatives
• Broader scope of market transparency regime

Appendix II — Key regulations and reference texts | 477

European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Delegated Directive
• The Commission Directive completes some sections of
of 7 April 2016 supplementing Directive
MiFID II.
2014/65/EU of the European Parliament
and of the Council with regard to
safeguarding of financial instruments
and funds belonging to clients, product
governance obligations and the rules
applicable to the provision or reception
of fees, commissions or any monetary or
non-monetary benefits.
Level 1: Regulation (EU) 600/2014 of the European Parliament and of the Council of 15 May
MiFIR applies with the European Union Member States as of
2014 on markets in financial instruments and amending Regulation (EU) No 648/2012 (MiFIR) 3 January 2018. The regulation completes MiFID II.
Level 2: Commission Implementing Regulation (EU) 2017/2382 of 14 December 2017
lays down implementing technical standards with regard to standard forms, templates and
procedures for the transmission of information in accordance with Directive 2014/65/EU of the
European Parliament and of the Council
Level 2: Commission Delegated Regulation (EU) 2017/2417 of 17 November 2017
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on the trading
obligation for certain derivatives
Level 2: Commission Delegated Regulation (EU) 2017/2154 of 22 September 2017
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council with
regard to regulatory technical standards on indirect clearing arrangements
Level 2: Commission Delegated Regulation (EU) 2017/2194 of 14 August 2017 supplements
Regulation (EU) No 600/2014 of the European Parliament and of the Council on markets in
financial instruments with regard to package orders
Level 2: Commission Delegated Regulation (EU) 2017/1946 of 11 July 2017 supplements
Directives 2004/39/EC and 2014/65/EU of the European Parliament and of the Council with
regard to regulatory technical standards for an exhaustive list of information to be included by
proposed acquirers in the notification of a proposed acquisition of a qualifying holding in an
investment firm
Level 2: Commission Implementing Regulation (EU) 2017/1111 of 22 June 2017 (ITS 8) lays
down implementing technical standards with regard to procedures and forms for submitting
information on sanctions and measures in accordance with Directive 2014/65/EU of the
European Parliament and of the Council
Level 2: Commission Implementing Regulation (EU) 2017/1110 of 22 June 2017 (ITS 3) lays
down implementing technical standards with regard to the standard forms, templates and
procedures for the authorization of data reporting services providers and related notifications
pursuant to Directive 2014/65/EU of the European Parliament and of the Council on markets in
financial instruments
Level 2: Commission Implementing Regulation (EU) 2017/1093 of 20 June 2017 (ITS 4)
lays down implementing technical standards with regard to the format of position reports by
investment firms and market operators
Level 2: Commission Implementing Regulation (EU) 2017/1945 of 19 June 2017 lays
down implementing technical standards with regard to notifications by and to applicant and
authorized investment firms according to Directive 2014/65/EU of the European Parliament
and of the Council
Level 2: Commission Implementing Regulation (EU) 2017/1005 of 15 June 2017 (ITS 2)
lays down implementing technical standards with regard to the format and timing of the
communications and the publication of the suspension and removal of financial instruments
pursuant to Directive 2014/65/EU of the European Parliament and of the Council on markets in
financial instruments
Level 2: Commission Delegated Regulation (EU) 2017/1799 of 12 June 2017 supplements
Regulation (EU) No 600/2014 of the European Parliament and of the Council as regards the
exemption of certain third countries central banks in their performance of monetary, foreign
exchange and financial stability policies from pre- and post-trade transparency requirements
Level 2: Commission Implementing Regulation (EU) 2017/981 of 7 June 2017 (ITS 7)
lays down implementing technical standards with regard to standard forms, templates
and procedures for the consultation of other competent authorities prior to granting an
authorization in accordance with Directive 2014/65/EU of the European Parliament and of the
Council
Level 2: Commission Implementing Regulation (EU) 2017/980 of 7 June 2017 (ITS 6)
lays down implementing technical standards with regard to standard forms, templates and
procedures for cooperation in supervisory activities, for on-site verifications, and investigations
and exchange of information between competent authorities in accordance with Directive
2014/65/EU of the European Parliament and of the Council
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Implementing Regulation (EU) 2017/988 of 6 June 2017 (ITS 1)
lays down implementing technical standards with regard to standard forms, templates and
procedures for cooperation arrangements in respect of a trading venue whose operations are of
substantial importance in a host Member State
Level 2: Commission Implementing Regulation (EU) 2017/953 of 6 June 2017 (ITS 5) lays
down implementing technical standards with regard to the format and the timing of position
reports by investment firms and market operators of trading venues pursuant to Directive
2014/65/EU of the European Parliament and of the Council on markets in financial instruments
Level 2: Commission Delegated Regulation (EU) 2017/592 of 1 December 2016 (RTS 20)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the criteria to establish when an activity is considered to
be ancillary to the main business
Level 2: Commission Delegated Regulation (EU) 2017/591 of 1 December 2016 (RTS 21)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the application of position limits to commodity derivatives
Level 2: Commission Delegated Regulation (EU) 2017/590 of 28 July 2016 (RTS 22)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council
with regard to regulatory technical standards for the reporting of transactions to competent
authorities
Level 2: Commission Delegated Regulation (EU) 2017/589 of 19 July 2016 (RTS 6)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards specifying the organizational requirements of investment
firms engaged in algorithmic trading
Level 2: Commission Delegated Regulation (EU) 2016/2022 of 14 July 2016 supplements
Regulation (EU) No 600/2014 of the European Parliament and of the Council with regard to
regulatory technical standards concerning the information for registration of third-country
firms and the format of information to be provided to the clients
Level 2: Commission Delegated Regulation (EU) 2017/1943 of 14 July 2016 supplements
Directive 2014/65/EU of the European Parliament and of the Council with regard to regulatory
technical standards on information and requirements for the authorization of investment firms
Level 2: Commission Delegated Regulation (EU) 2017/588 of 14 July 2016 (RTS 11)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards on the tick size regime for shares, depositary receipts and
exchange-traded funds
Level 2: Commission Delegated Regulation (EU) 2017/587 of 14 July 2016 (RTS 1)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on transparency
requirements for trading venues and investment firms in respect of shares, depositary receipts,
exchange-traded funds, certificates and other similar financial instruments and on transaction
execution obligations in respect of certain shares on a trading venue or by a systematic
internaliser
Level 2: Commission Delegated Regulation (EU) 2017/586 of 14 July 2016 supplements
Directive 2014/65/EU of the European Parliament and of the Council with regard to regulatory
technical standards for the exchange of information between competent authorities when
cooperating in supervisory activities, on-the-spot verifications and investigations
Level 2: Commission Delegated Regulation (EU) 2017/585 of 14 July 2016 (RTS 23)
supplementing Regulation (EU) No 600/2014 of the European Parliament and of the Council
with regard to regulatory technical standards for the data standards and formats for financial
instrument reference data and technical measures in relation to arrangements to be made by
the European Securities and Markets Authority and competent authorities
Level 2: Commission Delegated Regulation (EU) 2017/584 of 14 July 2016 (RTS 7)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards specifying organizational requirements of trading venues
Level 2: Commission Delegated Regulation (EU) 2017/583 of 14 July 2016 (RTS 2)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on transparency
requirements for trading venues and investment firms in respect of bonds, structured finance
products, emission allowances and derivatives
Level 2:Commission Delegated Regulation (EU) 2017/1018 of 29 June 2016 supplements
Directive 2014/65/EU of the European Parliament and of the Council on markets in financial
instruments with regard to regulatory technical standards specifying information to be notified
by investment firms, market operators and credit institutions
Level 2: Commission Delegated Regulation (EU) 2017/582 of 29 June 2016 (RTS 26)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council with
regard to regulatory technical standards specifying the obligation to clear derivatives traded on
regulated markets and timing of acceptance for clearing
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 2: Commission Delegated Regulation (EU) 2017/581 of 24 June 2016 (RTS 15)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council with
regard to regulatory technical standards on clearing access in respect of trading venues and
central counterparties
Level 2: Commission Delegated Regulation (EU) 2017/580 of 24 June 2016 (RTS 24)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council with
regard to regulatory technical standards for the maintenance of relevant data relating to orders
in financial instruments
Level 2: Commission Delegated Regulation (EU) 2017/579 of 13 June 2016 (RTS 5)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on the direct,
substantial and foreseeable effect of derivative contracts within the Union and the prevention of
the evasion of rules and obligations
Level 2: Commission Delegated Regulation (EU) 2017/578 of 13 June 2016 (RTS 8)
supplements Directive 2014/65/EU of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards specifying the
requirements on market making agreements and schemes
Level 2: Commission Delegated Regulation (EU) 2017/577 of 13 June 2016 (RTS 3)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on the volume
cap mechanism and the provision of information for the purposes of transparency and other
calculations
Level 2: Commission Delegated Regulation (EU) 2017/576 of 8 June 2016 (RTS 28)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the annual publication by investment firms of information
on the identity of execution venues and on the quality of execution
Commission Delegated Regulation (EU) 2017/575 of 8 June 2016 (RTS 27) supplements
Directive 2014/65/EU of the European Parliament and of the Council on markets in financial
instruments with regard to regulatory technical standards concerning the data to be published
by execution venues on the quality of execution of transactions
Level 2: Commission Delegated Regulation (EU) 2017/574 of 7 June 2016 (RTS 25)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the level of accuracy of business clocks
Level 2: Commission Delegated Regulation (EU) 2017/573 of 6 June 2016 (RTS 10)
supplements Directive 2014/65/EU of the European Parliament and of the Council on markets
in financial instruments with regard to regulatory technical standards on requirements to
ensure fair and non-discriminatory co-location services and fee structures
Level 2: Commission Delegated Regulation (EU) 2016/2021 of 2 June 2016 (RTS 16)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council
on markets in financial instruments with regard to regulatory technical standards on access in
respect of benchmarks
Level 2: Commission Delegated Regulation (EU) 2017/572 of 2 June 2016 (RTS 14)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council with
regard to regulatory technical standards on the specification of the offering of pre-and posttrade data and the level of disaggregation of data
Level 2: Commission Delegated Regulation (EU) 2017/571 of 2 June 2016 (RTS 13)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards on the authorization, organizational requirements and the
publication of transactions for data reporting services providers
Level 2: Commission Delegated Regulation (EU) 2016/2020 of 26 May 2016 (RTS 4)
supplements Regulation (EU) No 600/2014 of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards on criteria for
determining whether derivatives subject to the clearing obligation should be subject to the
trading obligation
Level 2: Commission Delegated Regulation (EU) 2017/570 of 26 May 2016 (RTS 12)
supplements Directive 2014/65/EU of the European Parliament and of the Council on markets
in financial instruments with regard to regulatory technical standards for the determination of a
material market in terms of liquidity in relation to notifications of a temporary halt in trading
Level 2: Commission Implementing Regulation (EU) 2016/824 of 25 May 2016 (ITS 19)
lays down implementing technical standards with regard to the content and format of the
description of the functioning of multilateral trading facilities and organized trading facilities
and the notification to the European Securities and Markets Authority according to Directive
2014/65/EU of the European Parliament and of the Council on markets in financial instruments
Level 2: Commission Delegated Regulation (EU) 2017/569 of 24 May 2016 (RTS 18)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the suspension and removal of financial instruments from
trading
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Brief description

European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Delegated Regulation (EU) 2017/568 of 24 May 2016 (RTS 17)
supplements Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards for the admission of financial instruments to trading on
regulated markets
Level 2: Commission Delegated Regulation
(EU) of 18 May 2016 supplementing
Regulation (EU) 600/2014 of the
European Parliament and of the Council
with regards to definitions, transparency,
portfolio compression and supervisory
measures on product intervention and
positions

Level 2: Grand-Ducal Regulation of 30 May 2018
on the protection of financial instruments and
funds belonging to clients, product governance
obligations and the rules applicable to the provision
or reception of fees, commissions or any monetary
or non-monetary benefits

Level 2: Commission Directive 2006/73/ Level 2: Grand-Ducal Regulation of 13 July 2007
EC of 10 August 2006 implementing
on the organizational requirements and operating
Directive 2004/39/EC as regards
conditions for investment firms
organisational requirements and operating
conditions for investment firms and
defined terms for the purposes of that
Directive

This Delegated Regulation aims at specifying, in particular,
the rules relating to determining liquidity for equity
instruments, the rules on the provision of market data on
a reasonable commercial basis, the rules on publication,
order execution and transparency obligations for systematic
internalisers, and the rules on supervisory measures on
product intervention by ESMA, EBA and national authorities,
as well as on position management powers by ESMA.

This Regulation transposes the “Level 2” MiFID Directive
(2006/73/EC). It lays down implementing measures for
certain articles of the 1993 Law, as amended, inter alia, by
the Law of 13 July 2007.

Level 2: Commission Delegated Regulation (EU) 2017/566 of 18 May 2016 (RTS 9)
supplements Directive 2014/65/EU of the European Parliament and of the Council on
markets in financial instruments with regard to regulatory technical standards for the ratio of
unexecuted orders to transactions in order to prevent disorderly trading conditions
Level 2: Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing
Directive 2014/65/EU of the European Parliament and of the Council as regards organizational
requirements and operating conditions for investment firms and defined terms for the purposes
of that Directive
Level 3: ESMA Questions and Answers on MiFID II/MiFIR Investor Protection, last update July
2017

Level 3: ESMA Guidelines of 4 February
2016 on complex debt instruments and
structured deposits
Level 3: CSSF Circular 18/691 of 19 April 2018
updating CSSF Circular 17/668 on ESMA’s
guidelines on calibration of circuit breakers
and publication of trading halts under Directive
2014/65/EU on markets in financial instruments
(“MiFID II”) and details on reporting of circuit
breakers’ parameters
Level 3: CSSF Circular 18/690 of 13 April 2018
on ESMA’s guidelines on the management body
of market operators and data reporting services
providers
Level 3: CSSF Circular 17/674 of 1 December
2017 on ESMA’s guidelines on transaction
reporting and order record keeping under
Regulation (EU) No 600/2014 on markets
in financial instruments ("MiFIR") and clock
synchronization pursuant to Directive 2014/65/
EU on markets in financial instruments ("MiFID II")
and details on transaction reporting on financial
instruments under MiFIR

This Q&A promotes common supervisory approaches and
practices in the application of MiFID II and MiFIR in relation
to investor protection topics. It provides responses to
questions posed by the general public, market participants
and competent authorities in relation to the practical
application of MiFID II and MiFIR.
The guidelines specify the criteria for the assessment of
debt instruments and structured deposits on the risks
involved by these instruments.
This Circular amends Circular CSSF 17/668 by taking into
account the publication by ESMA of the revised procedure
“Reporting of circuit breakers’ parameters by NCAs to
ESMA (ref.: ESMA70-156-181)” published on 19 December
2017 and the revised form attached thereto “Template for
reporting trading halt parameters to ESMA”. The revised
procedure is attached as an Annex to the Circular.
This Circular draws attention to ESMA’s guidelines on the
management body of market operators and data reporting
services providers
The purpose of this Circular is:
• To transpose the ESMA Guidelines in relation to the
submission of transaction reports pursuant to Article 26
of MiFIR, record keeping of orders pursuant to Article 25
of MiFIR and synchronization of business clocks pursuant
to Article 50 of MiFID II into the Luxembourg regulatory
framework; and
• To provide details on the obligation to report transactions
pursuant to Article 26 of MiFIR with regard to the
reporting of transactions involving branches and the
modalities to be observed for the transmission of
transaction reports to the CSSF
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 3: CSSF Circular 17/668 (as amended by
Circular CSSF 18/691) of 22 August 2017 on
ESMA’s guidelines on calibration of circuit breakers
and publication of trading halts under Directive
2014/65/EU (MiFID II) and details on reporting of
circuit breakers’ parameters

Level 3: Guidelines on the application
of the definitions in Sections C6 and C7
of Annex I of the Directive 2004/39/EC
(MiFID), ESMA, May 2015

This Circular transposes the ESMA Guidelines on calibration
of circuit breakers and publication of trading halts under
Article 48(5) of MiFID II into Luxembourg law and specifies
the reporting obligation under the second subparagraph of
Article 48(5) of MiFID II. This provision requires regulated
markets to report the parameters for halting trading and
any material changes to those parameters to the competent
authority. In accordance with Article 18(5) of MiFID II, said
Article 48 of MiFID II also applies to operators operating an
MTF or an OTF.
Level 3: CSSF Circular 15/615 of 11 June 2015
The Guidelines focus on the consistent and uniform
transposing the ESMA guidelines on the application application of the definition of commodity derivatives and
of the definitions of commodity derivatives in
their classification under sections C6 and C7 of Annex I
Sections C6 and C7 of Annex I of the Directive
of the MiFID Directive. These guidelines are transposed by
2004/39/EC (MiFID)
CSSF Circular 15/615.

Level 3: Additional regulatory guidance:
ESMA’s technical advice to the Commission
on MiFID II and MiFIR, December 2014

The Report provides technical advice on the possible content
of the delegated acts required by several provisions of MiFID
II and MiFIR.

Level 3: Guidelines on remuneration
Level 3: CSSF Circular 14/585 of 25 February
policies and practices (MiFID), ESMA, June 2014 transposing ESMA’s Guidelines on
2013
remuneration policies and practices (MiFID),
amending CSSF Circular 07/307

The Guidelines focus on the remuneration of “relevant
persons” inter alia, persons who are involved in the provision
of investment or ancillary services, client-facing front-line
staff, sales force staff.

Level 3: Guidelines on certain aspects of
the MiFID suitability requirements, ESMA,
July 2012

Level 3: CSSF Circular 13/560 of 19 February
2013 on Addition of an Annex IV to Circular
CSSF 07/307, transposing the guidelines of the
European Securities and Markets Authority (ESMA)
concerning Chapter 6 – Suitability test – of Circular
07/307

ESMA’s Guidelines are designed to address a number of
issues observed regarding compliance with MiFID suitability
requirements with respect to investment advice. The
Circular implements ESMA’s Guidelines in Luxembourg.

Level 3: Circular CSSF 12/552 of 11 December
2012 on Central administration, internal
governance and risk management, as amended

The Circular covers, inter alia, composition, role and
responsibilities of the Board of Directors, Luxembourg
as a decision center in a group context, qualification,
independence and prerogatives of internal control functions,
roles and responsibilities of finance, accounting and IT, alert
mechanisms including whistleblowing and specific guidelines
for business lines.

Level 3: Guidelines on systems and
controls in an automated trading
environment for trading platforms,
investment firms and competent
authorities, ESMA, February 2012

Level 3: Circular CSSF 12/536 of 27 March 2012 These Guidelines cover organizational requirements for
on Guidelines of the ESMA on systems and controls investment firms and regulated markets and multilateral
in an automated trading environment
trading facilities. These guidelines are transposed by CSSF
Circular 12/536.
Level 3: CSSF Circular 07/307 of 31 July 2007 (as This Circular provides clarification regarding certain
amended by CSSF Circulars 13/560 and 13/568) provisions of the Law and Grand-Ducal Regulation, both of
on MiFID: Rules of conduct in the financial sector
13 July 2007, implementing MiFID.

Additional regulatory guidance : ESMA Q&A relating to the provision of CFDs and other
speculative products to retail investors under MiFID, last updated June 2016
Additional regulatory guidance: ESMA Q&A relating to market structures topics, 29 May 2018

This Q&A provides clarification on the marketing and sale of
CFDs and other speculative products to retail investors.

This Q&A covers, inter alia,
• Data disaggregation
• Direct electronic access and algorithmic trading
• Ticket size regime
• Multi-lateral and bilateral systems
• Access to CCPs and trading venues
Additional regulatory guidance: ESMA Q&A relating to transparency topics, 12 July 2018
This Q&A covers, inter alia,
• General transparency topics
• Equity transparency
• Non-equity transparency
• Pre-trade transparency waivers
• Double volume cap mechanism
• Systematic internaliser regime
• Data reporting services providers
• Third country issues
Additional regulatory guidance: ESMA Q&A relating to commodity derivatives topics, 27 March This Q&A covers, inter alia,
2018
• Position limits
• Ancillary activity
• Position reporting
• Position management controls
• Third country issues
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Additional regulatory guidance: ESMA Q&A relating to investor protection and intermediaries
topics, 12 July 2018

Additional regulatory guidance: ESMA Q&A relating to MiFIR data reporting, 25 May 2018
Additional regulatory guidance: ESMA Q&A relating to post trading topics, 14 December 2017

Additional regulatory guidance: CSSF Q&A on
MiFID II and MiFIR, 9 August 2018

Brief description
This Q&A covers, inter alia,
• Best execution
• Investment advice on an independent basis
• Inducements
• Information on costs and charges
This Q&A covers the data reporting required under MiFIR
This Q&A covers, inter alia,
• Straight through processing
• Indirect clearing
This Q&A covers questions relating to:
• Data processing
• Commodity derivatives contracts
• Post trade transparency under MiFIR
• Algorithmic trading and direct electronic access

II.3.6. Stock exchange listing – prospectus and transparency
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 1: Directive 2003/71/EC of
Level 1: Law of 10 July 2005 on prospectuses
4 November 2003 on the prospectus to
for securities, inter alia, transposing Directive
be published when securities are offered
2003/71/EC on the prospectus to be published
to the public or admitted to trading and
when securities are offered to the public or
amending Directive 2001/34/EC, as
admitted to trading
amended (the Prospectus Directive)
Level 1: Directive 2004/109/EC of 15
Level 1: Law of 11 January 2008 on transparency
December 2004, as amended by the
requirements in relation to information about
Directive 2013/50/EC of 22 October 2013 issuers whose securities are admitted to trading
on the harmonization of transparency
on a regulated market, (the Transparency Law)
requirements in relation to information
modified by the Law of 10 May 2016
about issuers whose securities are
admitted to trading on a regulated market
(the Transparency Directive)
Level 1: Directive 2010/73/EU of 24
Level 1: Law of 3 July 2012 implementing Directive
November 2010 amending the Prospectus 2010/73/EU amending the Prospectus Law and
Directive and the Transparency Directive the Transparency Law
Level 1: Regulation (EU) 2015/2365 of 25 November 2015 on transparency of securities
financing transactions and of reuse and amending Regulation (EU) No 648/2012

Brief description
This Law transposes the Prospectus Directive.

This Law transposes, inter alia, the Transparency Directive.

This Law modifies the Prospectus Law and the
Transparency Law.
The Regulation lays down the requirements on transparency
for securities financing transactions and the conditions for
the reuse.
The Regulation introduces three major obligations:

• Requirements to counterparties that intend to reuse
financial instruments received under a collateral
arrangement

• New disclosure requirements applicable to UCITS, AIFM

management companies and self-managed AIFMs and
internally managed AIFs in relation to Securities Financing
Transaction (SFTs) and total return swaps

• New reporting obligation for all SFTs concluded, modified

Level 1: Directive 2007/14/EC of the
European Commission of 8 March
2007 laying down detailed rules
for the implementation of certain
provisions of Directive 2004/109/EC
on the harmonization of transparency
requirements in relation to information
about issuers whose securities are
admitted to trading on a regulated market.

Level 2: Grand-Ducal Regulation of 11 January
2008 relating to the transparency requirements
for issuers of securities modified by the Law of 10
May 2016.

or terminated by a financial counterparty (UCITS
Management Companies and AIFMs are mandated to
report on behalf of the funds that they manage)
This Regulation transposes Directive 2007/14/EC.
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2 Regulations, inter alia:
Level 2 regulations on prospectuses.
• Commission Delegated Regulation (EC) No 301/2016 of 30 November 2015 amending
Regulation (EC) 809/2004 of 29 April 2004 implementing Directive 2003/71/EC as regards
information contained in prospectuses as well as the format, incorporation by reference and
publication of such prospectuses and dissemination of advertisements
• Commission Delegated Regulation (EU) No 862/2012 of 4 June 2012 amending Regulation
(EC) No 809/2004 as regards information on the consent to use of the prospectus,
information on underlying indexes and the requirement for a report prepared by independent
accountants or auditors
• Commission Delegated Regulation (EU) No 486/2012 of 30 March 2012 amending
Regulation (EC) No 809/2004 as regards the format and the content of the prospectus,
the base prospectus, the summary and the final terms and as regards the disclosure
requirements
• Commission Delegated Regulation (EU) No 311/2012 of 21 December 2011 amending
Regulation (EC) No 809/2004 implementing Directive 2003/71/EC as regards elements
related to prospectuses and advertisements
• Commission Regulation (EC) No 1289/2008 of 12 December 2008 amending Commission
Regulation (EC) No 809/2004 implementing Directive 2003/71/EC as regards elements
related to prospectuses and advertisements
• Commission Delegated Regulation (EU) No 382/2014 of 7 March 2014 supplementing
Directive 2003/71/EC with regard to regulatory technical standards for publication of
supplements to the prospectus
Level 2: Grand-Ducal Regulation of 21 December
2017 relating to the fees to be levied by the CSSF

This Regulation lays down, inter alia, the CSSF fees
applicable to the authorization and supervision of UCIs,
management companies and AIFM .
Level 2: Grand-Ducal Regulation of 2 July 2018,
This Regulation amends certain provisions of the Grandrelating to fees to be levied by the CSSF, amending Ducal Regulation of 21 December 2017 .
Grand-Ducal Regulation of 21 December 2017
Level 3: CSSF Circular 05/210 of 10 October 2005
on the drawing-up of a simplified prospectus within
the scope of Chapter 1 of Part III of the law on
prospectuses for securities
Level 3: CSSF Circular 05/225 of 16 December
2005 on the notion “offer to the public of
securities” as defined in the law on prospectuses
for securities and the “obligation to publish a
prospectus” that may ensue
Level 3: Circular CSSF 08/337 on the entry into
force of the law of 11 January 2008 and of the
Grand-Ducal Regulation of 11 January 2008 on
transparency requirements for issuers of securities,
as amended by CSSF Circular 12/542
Level 3: Circular CSSF 08/349 providing details
regarding the information to be notified with
respect to major holdings in accordance with
the law of 11 January 2008 on transparency
requirements for issuers of securities
Level 3: CSSF Circular 12/539 of 6 July 2012 on This Circular, inter alia:
technical specifications regarding the submission
• Sets out the European context of the Prospectus Law, the
to the CSSF of documents under the Law on
major amendments introduced by the Law of 3 July 2012
prospectuses for securities and general overview of
to the regulations governing prospectuses, the three
the aforementioned law
regimes set up by the Prospectus Law for the approval of
prospectuses, as well as the competences and missions of
the CSSF in this field, and
• Specifies the technical procedures regarding submission
to the CSSF of documents for the approval, notification,
filing or communication regarding offers of securities to
the public and admissions of securities to trading on a
regulated market.
Level 3: CSSF Circular 12/542 amending Circular
CSSF 08/337 concerning the entry into force of
the law of 11 January 2008 and the Grand-Ducal
regulation of 11 January 2008 on transparency
requirements for issuers of securities
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 3: CSSF Circular 12/549 of 9 November
2012 on technical specifications regarding the
submission to the CSSF of documents under the
law on prospectuses for securities for offers to the
public of units or shares of Luxembourg closedend undertakings for collective investment and/
or admissions of units or shares of Luxembourg
closed-end undertakings for collective investment
to trading on a regulated market
Level 3: CSSF Circular 15/632 updates CSSF
Circular 12/539 on the technical specifications
regarding the submission to the CSSF of documents
under the law on prospectuses for securities and
general overview of the aforementioned law

Brief description
This Circular outlines, among others, technical specifications
regarding the submission to the CSSF of different types of
documents.

This Circular amends CSSF Circular 12/539 by taking into
account the changes introduced by Directive 2014/51/EU
of 16 April 2014.

Level 3: CSSF Circular 16/635 updates CSSF
Circular 12/539 on the technical specifications
regarding the submission to the CSSF of documents
under the law on prospectuses for securities and
general overview of the aforementioned law as
amended by CSSF Circular 15/632

This Circular amends CSSF Circular 12/539 as amended by
CSSF Circular 15/632 by taking into account the changes
introduced by Commission delegated regulation (EU)
2016/301 of 30 November 2015 supplementing Directive
2003/71/EC of the European Parliament and of the Council
with regard to regulatory technical standards for approval
and publication of the prospectus and dissemination of
advertisements and amending Commission Regulation (EC)
No 809/2004.
Level 3: CSSF Circular 16/637 updating CSSF
This Circular modifies CSSF Circular 08/337 taking into
Circular CSSF 08/337 on the entry into force of the consideration the changes brought about by the law of 10
law of 11 January 2008 and of the Grand-Ducal
May 2016.
Regulation of 11 January 2008 on transparency
requirements for issuers of securities
Level 3: CSSF Circular 16/638 updating CSSF
Circular 08/349 relating to details regarding the
information to be notified with respect to major
holdings in accordance with the law of 11 January
2008 on transparency requirements for issuers of
securities
Level 3: ESMA’s Guidelines on Alternative
Performance Measures (APMs), October 2015

This Circular modifies CSSF Circular 08/349 taking into
consideration the changes brought about by the law of 10
May 2016.

The Guidelines apply in relation to Alternative Performance
Measures disclosed by issuers or persons responsible for
the prospectus when publishing regulated information
or prospectuses for securities (and supplements) on or
after 3 July 2016. The Guidelines are aimed at promoting
the usefulness and transparency of APMs included in
prospectuses for securities or regulated information.
Level 3: CSSF Circular 16/636 re ESMA Guidelines This Circular implements ESMA’s Guidelines issued on 15
on Alternative Performance Measures
October 2015 into Luxembourg regulations.
Level 3: CSSF Circular 18/679 of 23 January 2018
updating Circular CSSF 08/337 on the entry into
force of the Law of 11 January 2008 and of the
Grand-Ducal Regulation of 11 January 2008 on
transparency requirements for issuers, as amended
Rules and regulations of the Luxembourg Stock
This rulebook is split into three main sections. Part 1 covers
Exchange (updated in July 2018)
the admission of securities to trading on the securities
markets of the Luxembourg Stock Exchange, and admission
to its official list. Part 2 details the prospectus requirements,
and Part 3 lists the market rules of the Luxembourg Stock
Exchange.
Additional regulatory guidance: CSSF FAQ: The
Prospectus regime, 12 March 2013
Additional regulatory guidance: CSSF FAQ:
The Transparency Law and the Grand-Ducal
transparency regulation, 27 June 2016
Additional regulatory guidance: ESMA FAQ –
Prospectuses – Common positions agreed by ESMA
Members, as amended, March 2018
Additional regulatory guidance: ESMA Frequently
asked questions regarding the Transparency
Directive, October 2015
Additional regulatory guidance: ESMA update of
the CESR recommendations on the consistent
implementation of Commission Regulation (EC) No
809/2004 implementing the Prospectus Directive,
March 2003
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II.3.7. Takeover bids, squeeze-outs and sell-outs
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 1: Directive 2004/25/EC of 21 April Level 1: Law of 19 May 2006 implementing
2004 on takeover bids (the Takeover Bids Directive 2004/25/EC of 21 April 2004 on
Directive)
takeover bids (the Takeover Bids Law)

Level 1: Law of 21 July 2012 on mandatory
squeeze-out and sell-out of securities of companies
currently admitted or previously admitted to
trading on a regulated market or having been
offered to the public (the Squeeze-outs and sellouts Law)

Level 2: Grand-Ducal Regulation of 21 December
2017 relating to the fees to be levied by the CSSF

Brief description
The Takeover Bids Directive sets out minimum requirements
for the conduct of takeover bids for securities of companies
where all or some of the securities are admitted to trading
on a regulated market, inter alia, in order to protect minority
shareholders.
The Takeover Bids Law applies to takeover bids for the
securities of companies governed by the laws of a Member
State of the European Union or the European Economic Area
where all or some of those securities are admitted to trading
on a regulated market in one or more Member States.
The Takeover Bids Directive also provides for a “squeezeout right” enabling a majority shareholder to require the
remaining minority shareholders to sell him their securities.
In summary, the majority shareholder can exercise the
“squeeze-out right” in situations where he holds more than
95% of the capital carrying voting rights. The squeeze-out
right is combined with a «sell-out right» enabling minority
shareholders to require a majority shareholder which holds
more than 90% of the capital carrying voting rights to buy
their securities following a takeover bid.
The Squeeze-outs and sell-outs Law governs the mandatory
squeeze-out, the mandatory sell-out and certain notification
and disclosure obligations, where a company has its
registered office in Luxembourg and all or part of its
securities are admitted to trading on a regulated market
in one or several Member States or were admitted on a
regulated market or were offered to the public.
This Regulation lays down, inter alia, the CSSF fees
applicable to the authorization and supervision of UCIs,
management companies and AIFM .

Level 2: Grand-Ducal Regulation of 2 July 2018,
This Regulation amends certain provisions of the Grandrelating to fees to be levied by the CSSF, amending Ducal Regulation of 21 December 2017 .
Grand-Ducal Regulation of 21 December 2017
Level 3: CSSF Circular 06/258 of 18 August 2006
on coming into force of the law of 19 May 2006 on
the implementation of Directive 2004/25/EC of 21
April 2004 on takeover bids

The Circular covers the implementation of the Takeover
Bids Law including, inter alia, scope, competent authority
and applicable law, protection of minority shareholders, the
mandatory bid and the equitable price, offer document, and
right of squeeze-out and right of sell-out.

Level 3: CSSF Circular 12/545 of 1 October 2012
on the entry into force of the law of 21 July 2012
on mandatory squeeze-out and sell-out of securities
of companies currently admitted or previously
admitted to trading on a regulated market or having
been offered to the public

This Circular outlines the main provisions of the Law
on mandatory squeeze-out and sell-out of securities of
companies currently admitted or previously admitted to
trading on a regulated market or having been offered to
the public, and describes the squeeze-out and sell-out
procedures, the notification, publication and communication
requirements, and the role of the CSSF. It also includes the
form to be used for notification to the CSSF.
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II.3.8. Market abuse
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 1: Directive 2014/57/EU of 16 April Level 1: Law of 23 December 2016 on Market
2014 on criminal sanctions for market
Abuse
abuse (MAD II)

MAD II introduces common criminal sanctions for insider
dealing/market manipulation and aligns international
interpretations of the directive into a harmonised approach.
MAD II is applicable as from 3 July 2016 and repeals Market
Abuse Directive 2003/6/EC

Level 1 : Regulation (EU) No 596/2014 of the European Parliament of the Council of 16 April
2014 on market abuse (Market Abuse Regulation – MAR)

The provisions of MAR apply to organized trading facilities,
SME growth markets, emission allowances or auctioned
products based thereon as of 3 July 2016

Level 1: Regulation (EU) 2016/1011 of the European Parliament and of the Council of 8 June
2016 on indices used as benchmarks in financial instruments and financial contracts or to
measure the performance of investment funds and amending Directives 2008/48/EC and
2014/17/EU and Regulation (EU) No 596/2014
Level 1: Regulation (EU) 2016/1033 of the European Parliament and of the Council of 23 June
2016 amending Regulation (EU) No 600/2014 on markets in financial instruments, Regulation
(EU) No 596/2014 on market abuse and Regulation (EU) No 909/2014 on improving securities
settlement in the European Union and on central securities depositories
Level 2: Commission Implementing Directive (EU) 2015/2392 of 17 December 2015 on
Regulation (EU) No 596/2014 of the European Parliament and of the Council as regards
reporting to competent authorities of actual or potential infringements of that Regulation
Level 2: Commission Delegated Regulation (EU) 2016/522 of 17 December 2015
supplementing Regulation (EU) No 596/2014 of the European Parliament and of the Council as
regards an exemption for certain third countries public bodies and central banks, the indicators
of market manipulation, the disclosure thresholds, the competent authority for notifications
of delays, the permission for trading during closed periods and types of notifiable managers'
transactions
Level 2: Commission Delegated Regulation (EU) 2016/908 of 26 February 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council laying down
regulatory technical standards on the criteria, the procedure and the requirements for
establishing an accepted market practice and the requirements for maintaining it, terminating it
or modifying the conditions for its acceptance
Level 2: Commission Delegated Regulation (EU) 2016/909 of 1 March 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council with regard to
regulatory technical standards for the content of notifications to be submitted to competent
authorities and the compilation, publication and maintenance of the list of notifications
Level 2: Commission Delegated Regulation (EU) 2016/1052 of 8 March 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council with regard
to regulatory technical standards for the conditions applicable to buy-back programmes and
stabilisation measures
Level 2: Commission Delegated Regulation (EU) 2016/957 of 9 March 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council with regard to
regulatory technical standards for the appropriate arrangements, systems and procedures
as well as notification templates to be used for preventing, detecting and reporting abusive
practices or suspicious orders or transactions
Level 2: Commission Delegated Regulation (EU) 2016/958 of 9 March 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council with regard to
regulatory technical standards for the technical arrangements for objective presentation of
investment recommendations or other information recommending or suggesting an investment
strategy and for disclosure of particular interests or indications of conflicts of interest
Level 2: Commission Delegated Regulation (EU) 2016/960 of 17 May 2016 supplementing
Regulation (EU) No 596/2014 of the European Parliament and of the Council with regard to
regulatory technical standards for the appropriate arrangements, systems and procedures for
disclosing market participants conducting market soundings
Level 2: Commission Implementing Regulation (EU) 2016/347 of 10 March 2016 laying
down implementing technical standards with regard to the precise format of insider lists and
for updating insider lists in accordance with Regulation (EU) No 596/2014 of the European
Parliament and of the Council
Level 2: Commission Implementing Regulation (EU) 2016/523 of 10 March 2016laying down
implementing technical standards with regard to the format and template for notification and
public disclosure of managers' transactions in accordance with Regulation (EU) No 596/2014
of the European Parliament and of the Council
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Implementing Regulation (EU) 2016/378 of 11 March 2016 laying
down implementing technical standards with regard to the timing, format and template of
the submission of notifications to competent authorities according to Regulation (EU) No
596/2014 of the European Parliament and of the Council
Level 2: Commission Implementing Regulation (EU) 2016/959 of 17 May 2016 laying down
implementing technical standards for market soundings with regard to the systems and
notification templates to be used by disclosing market participants and the format of the
records in accordance with Regulation (EU) No 596/2014 of the European Parliament and of
the Council
Level 2: Commission Implementing Regulation (EU) 2016/1055 of 29 June 2016 laying down
implementing technical standards with regard to the technical means for appropriate public
disclosure of inside information and for delaying the public disclosure of inside information in
accordance with Regulation (EU) No 596/2014 of the European Parliament and of the Council
Level 2: Commission Implementing Regulation (EU) 2017/1158 of 29 June 2017laying down
implementing technical standards with regards to the procedures and forms for competent
authorities exchanging information with the European Securities Market Authority as referred
to in Article 33 of Regulation (EU) No 596/2014 of the European Parliament and of the Council
Level 2: Commission Implementing Regulation (EU) 2018/292 of 26 February 2018 laying
down implementing technical standards with regard to procedures and forms for exchange of
information and assistance between competent authorities according to Regulation (EU) No
596/2014 of the European Parliament and of the Council on market abuse
Level 3 : ESMA Guidelines of 5 October 2015 on Alternative Performance measures
These guidelines provide additional guidance on the
calculation and the presentation of alternative performance
measures.
Level 3 : ESMA Guidelines of 13 July 2016 on the Market Abuse Regulation - market soundings These guidelines clarify the implementation of the Market
and delay of disclosure of inside information
Abuse Regulation for persons receiving market soundings
and on delayed disclosure of inside information.
Level 3: ESMA Guidelines of 20 October 2016 on the Market Abuse Regulation - delay in the
These guidelines provide a non-exhaustive and indicative
disclosure of inside information
list of legitimate interests of the issuers that are likely to be
prejudiced by immediate disclosure of inside information
and situations in which delay of disclosure is likely to mislead
the public.
Level 3: ESMA Guidelines of 10 November 2016 on the Market Abuse Regulation – persons
These guidelines apply in relation to the factors, the steps
receiving market soundings
and the records that the persons receiving the market
soundings will have to consider and implement according
to Article 11(11) of Regulation (EU) No 596/2014 of the
European Parliament and of the Council.
Level 3: ESMA Guidelines of 17 January 2017 on the Market Abuse Regulation - Information
These guidelines provide a non-exhaustive and indicative list
relating to commodity derivatives markets or related spot markets for the purpose of the
of information which is reasonably expected or is required
definition of inside information on commodity derivatives
to be disclosed in accordance with legal or regulatory
provisions in Union or national law, market rules, contract,
practice or custom, on the relevant commodity derivatives
markets or spot markets.
Level 3: CSSF Circular 16/646 of 20 December
The purpose of this Circular is to transpose the MAR
2016 on ESMA’s Guidelines on the delay in the
Guidelines - Delay in the disclosure of inside information”
disclosure of inside information in accordance with (Ref.: ESMA/2016/1478) published on 20 October 2016 by
Article 17(4) of Regulation (EU) No 596/2014 on ESMA, into Luxembourg law.
market abuse ("MAR")
Level 3: CSSF Circular 17/648 of 11 January
The purpose of this Circular is to implement MAR
2017 on guidelines of the European Securities
Guidelines - Persons receiving market soundings (Ref.:
and Markets Authority (ESMA) in relation to
ESMA/2016/1477) published on 10 November 2016 by
the factors, the steps and the records that the
ESMA, into Luxembourg regulation.
persons receiving the market soundings will have
to consider and implement according to Article
11(11) of Regulation (EU) No 596/2014 on market
abuse ("MAR")
Level 3: CSSF Circular 17/653 of 14 March 2017 The purpose of this Circular is to implement MAR Guidelines
on the guidelines of the European Securities
- Information relating to commodity derivatives markets
and Markets Authority (ESMA) on the definition
or related spot markets for the purpose of the definition
of inside information relating to commodity
of inside information on commodity derivatives (Ref.:
derivatives in accordance with Article 7(1)(b) of
ESMA/2016/1480), published on 17 January 2017 by
Regulation (EU) No 596/2014 on market abuse
ESMA, into Luxembourg regulation.
("MAR")
Additional regulatory guidance : ESMA Q&A on the common operation of the Market Abuse
This Q&A provides clarifications on the implementation of
Directive, April 2016
the Market Abuse Directive.
Additional regulatory guidance : ESMA Q&A on the Market Abuse Regulation, last updated 23
March 2018
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II.3.9. Derivatives – European Market Infrastructure Regulation (EMIR)
European Union text
Level 1: Regulation (EU) 2015/2365 of
25 November 2015 on transparency of
securities financing transactions and of
reuse and amending Regulation (EU) No
648/2012

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 1: Law of 6 June 2018 on the transparency
of securities financing transactions

Brief description
The Regulation lays down the requirements on transparency
for securities financing transactions and the conditions for
the reuse.
The Regulation introduces three major obligations:

• Requirements to counterparties that intend to reuse
financial instruments received under a collateral
arrangement

• New disclosure requirements applicable to UCITS

management companies self-managed UCITS, AIFMs and
internally managed AIF, in relation to Securities Financing
Transaction (SFTs) and total return swaps

• New reporting obligation for all SFTs concluded, modified

or terminated by a financial counterparty (UCITS
Management Companies and AIFMs are mandated to
report on behalf of the funds that they manage)
Level 1: Regulation (EU) No 648/2012 of 4 July 2012 on OTC derivatives, central
This Regulation contains rules on introducing a reporting
counterparties and trade repositories completed by Commission Delegated Regulation (EU) No obligation for OTC derivatives; a clearing obligation for
2015/2205 of 6 August 2015 and by Commission Delegated Regulation (EU) No 2016/592 of eligible OTC derivatives; measures to reduce counterparty
1 March 2016 ,and modified by Regulation (EU) No 2015/2365 of 25 November 2015
credit risk and operational risk for bilaterally cleared OTC
derivatives; common rules for central counterparties (CCPs)
and for trade repositories; and rules on the establishment of
interoperability between CCPs.
Level 1: Law of 15 March 2016 on OTC Derivatives The law describes the role of the Commission de
and CCPs
Surveillance du Secteur Financier regarding the supervision
of the EMIR Regulations.
Level 2: Commission Delegated Regulation (EU) 2017/751 of 16 March 2017 amends
Delegated Regulations (EU) 2015/2205, (EU) 2016/592 and (EU) 2016/1178 as regards the
deadline for compliance with clearing obligations for certain counterparties dealing with OTC
derivatives
Level 2: Commission Delegated Regulation (EU) 2017/610 of 20 December 2016 amends
Regulation (EU) No 648/2012 of the European Parliament and of the Council as regards the
extension of the transitional periods related to pension scheme arrangements
Level 2: Commission Delegated Regulation (EU) 2017/323 of 20 January 2017 corrects
Delegated Regulation (EU) 2016/2251 supplementing Regulation (EU) No 648/2012 of the
European Parliament and of the Council on OTC derivatives, central counterparties and trade
repositories with regard to regulatory technical standards for risk-mitigation techniques for OTC
derivative contracts not cleared by a central counterparty
Level 2: Commission Implementing Regulation (EU) 2017/105 of 19 October 2016 amends
Implementing Regulation (EU) No 1247/2012 laying down implementing technical standards
with regard to the format and frequency of trade reports to trade repositories according
to Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories
Level 2: Commission Delegated Regulation (EU) 2017/104 of 19 October 2016 amends
Delegated Regulation (EU) No 148/2013 supplementing Regulation (EU) No 648/2012 of the
European Parliament and of the Council on OTC derivatives, central counterparties and trade
repositories with regard to regulatory technical standards on the minimum details of the data to
be reported to trade repositories
Level 2: Commission Delegated Regulation (EU) 2016/2251 of 4 October 2016 supplements
Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories with regard to regulatory technical
standards for risk-mitigation techniques for OTC derivative contracts not cleared by a central
counterparty
Level 2: Corrigendum to Commission Delegated Regulation (EU) 2016/1178 of 10 June 2016
supplements Regulation (EU) No 648/2012 of the European Parliament and of the Council with
regard to regulatory technical standards on the clearing obligation
Level 2: Commission Delegated Regulation (EU) 2016/1178 of 10 June 2016 supplements
Regulation (EU) No 648/2012 of the European Parliament and of the Council with regard to
regulatory technical standards on the clearing obligation
Level 2: Commission Delegated Regulation (EU) 2016/592 of 1 March 2016 supplements
Regulation (EU) No 648/2012 of the European Parliament and of the Council with regard to
regulatory technical standards on the clearing obligation
Level 2: Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012
This Commission Delegated Regulation clarifies, inter alia,
supplementing Regulation (EU) No 648/2012 with regard to regulatory technical standards
indirect clearing arrangements, the clearing obligation,
on indirect clearing arrangements, the clearing obligation, the public register, access to a
access to a trading venue, and risk mitigation techniques for
trading venue, non-financial counterparties, and risk mitigation techniques for OTC derivatives OTC derivatives contracts not cleared by a CCP under EMIR.
contracts not cleared by a CCP
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 2: Commission Delegated Regulation (EU) No 148/2013 of 19 December 2012
This Commission Delegated Regulation clarifies reporting to
supplementing Regulation (EU) No 648/2012 with regard to regulatory technical standards on trade repositories under EMIR.
the minimum details of the data to be reported to trade repositories
Level 2: Commission Implementing Regulation (EU) No 1247/2012 of 19 December 2012
This Commission Implementing Regulation lays down
laying down implementing technical standards with regard to the format and frequency of trade implementing technical standards with regard to the format
reports to trade repositories according to Regulation (EU) No 648/2012
and frequency of trade reports to trade repositories.
Level 3: CSSF Circular 15/615 of 11 June 2015
on ESMA’s guidelines on the application of the
definitions of commodity derivatives in Sections C6
and C7 of Annex I of Directive 2004/39/EC (MiFID)
Level 3: CSSF Circular 13/557 of 23 January 2013
on Regulation (EU) No 648/2012 of 4 July 2012
on OTC derivatives, central counterparties and
trade repositories
Additional regulatory guidance: ESMA Q&A on the implementation of the Regulation (EU)
No 648/2012 on OTC derivatives, central counterparties and trade repositories (EMIR), last
updated on 12 July 2018
Industry guidance: ALFI guidance on EMIR / OTC
Derivatives: Frequently asked Questions (FAQ)

The purpose of this Circular is to transpose the Guidelines
on the application of the definitions in Sections C6 and C7
of Annex I of Directive 2004/39/EC1 (MiFID) published on 6
May 2015 by ESMA, into Luxembourg regulation.
The Circular covers, inter alia, EMIR scope of application and
definitions, requirements, exemptions, trade repositories
and CCPs.
The document promotes common supervisory approaches
and practices in the application of EMIR and provides
responses to questions posed by the general public, market
participants and competent authorities in relation to the
practical application of EMIR.
The FAQ covers inter alia:
• Scope
• Trade reporting
• Legal Entity Identifiers (LEIs)

II.3.10. Short selling
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 1: Regulation (EU) No 236/2012 of 14 March 2012 on short selling and certain aspects
of credit default swaps (the Short Selling Regulation)

Level 1: Law of 12 July 2013 on short selling of
financial instruments

Brief description
The Short Selling Regulation contains rules on short selling
and certain aspects of credit default swaps (CDS) with
regard to definitions, the calculation of net short positions,
covered sovereign credit default swaps, notification
thresholds, liquidity thresholds for suspending restrictions,
significant falls in the value of financial instruments and
adverse events.
The Law, inter alia, confirms that the CSSF is the competent
authority in relation to short selling.

Level 2: Commission Delegated Regulations on short selling and certain aspects of credit
These implementing Regulations clarify certain aspects of
default swaps:
the Short Selling Regulation
• Commission Delegated Regulation (EU) No 826/2012 of 29 June 2012 supplementing
Regulation (EU) No 236/2012 with regard to regulatory technical standards on notification
and disclosure requirements with regard to net short positions, the details of the information
to be provided to ESMA in relation to net short positions and the method for calculating
turnover to determine exempted shares
• Commission Implementing Regulation (EU) No 827/2012 of 29 June 2012 laying down
implementing technical standards with regard to the means for public disclosure of net
position in shares, the format of the information to be provided to ESMA in relation to net
short positions, the types of agreements, arrangements and measures to adequately ensure
that shares or sovereign debt instruments are available for settlement and the dates and
period for the determination of the principal venue for a share according to Regulation (EU)
No 236/2012
• Commission Delegated Regulation (EU) No 918/2012 of 5 July 2012 supplementing
Regulation (EU) No 236/2012 with regard to definitions, the calculation of net short
positions, covered sovereign credit default swaps, notification thresholds, liquidity thresholds
for suspending restrictions, significant falls in the value of financial instruments and adverse
events
• Commission Delegated Regulation (EU) No 919/2012 of 5 July 2012 supplementing
Regulation (EU) No 236/2012 with regard to regulatory technical standards for the method
of calculation of the fall in value for liquid shares and other financial instruments
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European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Level 3: CSSF Circular 12/548 of 30 October 2012
(as amended by Circular 13/565) on the entry
into force of Regulation (EU) No 236/2012 of 14
March 2012 on short selling and certain aspects of
credit default swaps and details on certain practical
aspects of notification, disclosure and exemption
procedures, as modified by CSSF Circular 13/565
Additional regulatory guidance: ESMA Q&A on the Implementation of the Regulation on short
selling and certain aspects of credit default swaps, as amended

Brief description
This Circular provides practical details and guidance in
relation to the notification or disclosure of significant net
short positions to the CSSF, the exemption for market
making activities and primary market operations and
the publication, by ESMA and by the CSSF, of relevant
information in application of the Regulation.

The Q&A covers, inter alia, scope, transparency of net
short positions, calculating the net short position, net
short positions when different entities in a group have
long or short positions or for fund management activities,
handling of notification and disclosure of net short positions,
uncovered short sales and uncovered sovereign CDS.
Additional regulatory guidance: CSSF Press Release These Press Releases cover the ban on uncovered (naked)
of 19 September 2008 introducing a ban on naked short sales of shares or any other instrument giving rise to
short sales and of 29 September 2008 clarifying
an exposure to the issued share capital of a credit institution
the prohibition of uncovered short selling
or insurance undertaking traded on a regulated market,
whether on own account or on behalf of clients.

II.3.11. Credit ratings
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

Brief description

Level 1: Regulation (EC) No 1060/2009 of 16 September 2009 on credit rating agencies, as
This Regulation contains rules aiming at ensuring that
amended by Regulation (EU) 513/2011 of 11 May 2011 and Regulation (EU) 462/2013 of 21 credit rating activities are conducted in accordance with the
May 2013
principles of integrity, transparency, responsibility and good
governance in order to ensure that resulting credit ratings
used in the European Community are independent, objective
and of adequate quality.
Level 1: Regulation (EU) No 462/2013 of 21 May 2013 as amending Regulation (EC) No
1060/2009 on credit rating agencies

Level 1: Law of 28 October 2011 implementing
Regulation (EC) No. 1060/2009 of 16 September
2009 on credit rating agencies and amending
the law of 5 April 1993 on the financial sector,
as amended and the law of 8 December 1994
on annual accounts and consolidated and on
the obligations regarding the drawing up and
publication of accounting documents
Additional regulatory guidance: ESMA Q&A on credit rating agencies, last updated November
2017

This Regulation introduces a common regulatory
approach in order to enhance the integrity, transparency,
responsibility, good governance and independence of credit
rating activities, contributing to the quality of credit ratings
issued in the European Union and to the smooth functioning
of the internal market, while achieving a high level of
consumer and investor protection.
This Regulation contains rules as regards the transposition
of Article 36 of Regulation (EC) No. 1060/2009 of 16
September 2009 on credit rating agencies, the amendment
of the law of 5 April 1993 on the financial sector, as
amended and the transposition, for the insurance sector, of
Directive 2009/49/EC of 18 June 2009.
This Q&A provides clarifications on the application of the
Credit Rating Agencies Regulation.
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II.3.12. Title, securities, covered bonds and collateral
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 1: Civil Code

Brief description

Level 1: Law of 1 August 2001 concerning the
circulation of securities, as amended

The Civil Code covers, in Book III, the manners in which
property is acquired, including, inter alia, sale, exchange,
lending and deposit.
This Law covers the concept of transfer of ownership by way
of securities and the terms and obligations thereto.

Level 1: Law of 5 August 2005 on financial
collateral arrangements

This Law on financial collateral arrangements transposes
Directive 2002/47/EC of 6 June 2002.

Level 1: Law of 24 October 2008 enhancing the
legislative framework of the financial center of
Luxembourg

This Law updates Luxembourg’s legal framework for
covered bonds under 1993 Law (see Section II.3.4.). The
updated framework, inter alia, permits loans to be granted
by covered bond banks in the form of investments in debt
securities issued by securitization vehicles, permits loan
coverage in the form of any type of guarantee provided by
a public institution, and extends the collateral of covered
bonds to moveable property, such as rolling stock, provided
certain conditions are met.
The Law defines the Luxembourg legal framework
applicable to dematerialized securities. It lays down,
inter alia, the requirements relating to issuance of
dematerialized securities, conversion of existing securities
into dematerialized form and transmission of dematerialized
securities.
This Law relates to the immobilization of bearer shares and
units and the keeping of the register of registered shares
and the register of bearer shares and amends 1) the law of
10 August 1915 on commercial companies, as amended,
and 2) the law of 5 August 2005 on financial collateral
arrangements, as amended

Level 1: Law of 6 April 2013 on dematerialized
securities

Level 1: Law of 28 July 2014 regarding
immobilization of bearer shares and units

II.3.13. Companies, SOPARFIs and securitization vehicles
European Union text

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg
Level 1: Law of 10 August 1915 on commercial
companies, as amended (the 1915 Law)
Level 1: Law of 27 May 2016 modernising the
Luxembourg legal publication regime

Brief description
The 1915 Law is the basic law on commercial companies.
It is applicable, inter alia, to Luxembourg companies whose
main corporate purpose is the holding of participations in
other companies.
This Law, inter alia:

• Creates a central electronic platform: RESA
• Introduces new registration requirements for common
funds (FCPs)

Level 1: Law of 25 August 2006 on the European
company, as amended

• Clarifies costs for late filling of annual accounts

This Law introduces the concept of the European company
(Societas Europaea or S.E.) and modernizes the 1915 Law.

Level 1: Law of 19 December 2002 on the Trade
and Companies Register and the accounting and
annual accounts of companies, as amended
Level 1: Law of 10 December 2010 on the
introduction of international financial reporting
standards for companies
Level 1: Law of 22 March 2004 on securitization,
as amended
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This Law introduces the possibility for commercial
companies to prepare and present their annual and
consolidated accounts under International Financial
Reporting Standards (IFRS).
The Law defines the Luxembourg legal framework applicable
to securitization vehicles in Luxembourg.

II.3.14. Acquisitions in the financial sector
Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

European Union text

Brief description

Level 3: Guidelines for the prudential assessment of acquisitions and increase of holdings in the These joint Guidelines define cooperation arrangements in
financial sector required by Directive 2007/44/EC, CESR, CEBS and CEIOPS, December 2008 order to ensure an adequate and timely flow of information
between supervisors. They also establish an exhaustive
and harmonized list of information that proposed acquirers
should include in their notifications to the competent
supervisory authorities.

II.3.15. Competition
Luxembourg text, Luxembourg
implementation of EU text, or direct
application in Luxembourg

European Union text

Level 1: Law of 17 October 2011 on competition

Brief description
The Law covers unauthorized agreements between
undertakings, decisions by an association of undertakings
and concerted parties that have as their object or effect
the prevention, restriction or distortion of competition and
abuse of dominant position

II.3.16. Marketing in Luxembourg

296

Luxembourg text, Luxembourg
implementation of EU text,
or direct application in Luxembourg

European Union text
Level 1: Directive 2002/65/EC of
September 2002 concerning the distance
marketing of consumer financial services
(the Distance Marketing Directive)
Level 1: Directive 97/55/EC amending
Directive 84/450/EEC concerning
misleading advertising so as to include
comparative advertising

Brief description

Level 1: Law of 8 April 2011 introducing a
Consumer Code

The Consumer Code covers, inter alia, consumer information,
unfair commercial practices, and consumer contracts. It
implements, inter alia, the Distance Marketing Directive.

Level 1: Law of 30 July 2002 regulating certain
trade practices, penalizing unfair competition, as
amended

This Law transposes Directive 97/55/EC amending Directive
84/450/EEC concerning misleading advertising so as to
include comparative advertising.

Level 1: Law of 16 July 1987 on door-to-door
selling, itinerant trade, display of goods and
soliciting of orders, as amended

This Law covers door-to-door selling, itinerant trade, display
of goods and soliciting of orders.

Level 3: Circular 07/281 on the Law of 18
This Circular outlines the essential elements of the Law of
December 2006 concerning the distance marketing 18 December 2006 concerning the distance marketing of
of financial services
consumer financial services (replaced by the Consumer
Code).

296

See also Section II.3.5.
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Appendix

III.

Glossary

III.1. Introduction
The glossary provides:
• A list of acronyms and abbreviations and the full meanings and the French
translations of terms used in this Technical Guide, where relevant
• A list of other common UCI-related terms used in this Technical Guide in English,
with French translations
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III.2. Acronyms and abbreviations, and French translations
Acronyms and abbreviations, full meanings and French translations
English Name
French Name

Abbreviation
1915 Law

Law of 10 August 1915 on commercial companies,
as amended

Loi de 1915 concernant les sociétés commerciales,
telle que modifiée

1993 Law

Law of 5 April 1993 on the Financial Sector, as
amended

Loi du 5 avril 1993 sur le secteur financier, telle
que modifiée

2002 Law

Law of 19 December 2002 on the companies
and trade register and the accounting and annual
accounts of undertakings, as amended

Loi du 19 décembre 2002 concernant le
registre de commerce et des sociétés ainsi
que la comptabilité et les comptes annuels des
entreprises, telle que modifiée

2010 Law

Law of 17 December 2010 relating to
undertakings for collective investment, as
amended

Loi du 17 décembre 2010 concernant les
organismes de placement collectif, telle que
modifiée

2010 Law Part
I UCI

UCIs under Part I of the 2010 Law (UCITS)

OPC régis par la Partie I de la Loi de 2010
(OPCVM)

2010 Law Part
II UCI

UCIs under Part II of the 2010 Law

OPC régis par la Partie II de la Loi de 2010

2016 Law

Law of 10 May 2016 relating to undertakings for
collective investment

Loi du 10 Mai 2016 concernant les organismes de
placement collectif

ABBL

Luxembourg Bankers’ Association

Association des Banques et Banquiers,
Luxembourg

ABCP

Asset-backed commercial paper

Papier commerciaux adossés à des actifs

ABS

Asset backed securities

Titres adossés à des actifs

AGM

Annual general meeting

Assemblée générale annuelle

AIF

Alternative Investment Fund

Fonds d’investissement alternatifs (FIA)

AIFM

Alternative Investment Fund Manager

Gestionnaire de fonds d’investissement alternatifs

AIFMD

Alternative Investment Fund Managers Directive

Directive sur les gestionnaires de fonds
d’investissement alternatifs

AIFM Law

The Law of 12 July 2013 on Alternative
Investment Fund Managers

Loi du 12 juillet 2013 relative aux gestionnaires de
fonds d'investissement alternatifs

ALCO

Association of Luxembourg Compliance Officers

Association luxembourgeoise des Compliance
Officers

ALFI

Association of the Luxembourg Fund Industry

Association luxembourgeoise des fonds
d’investissement

ALRiM

Luxembourg Association for Risk Management

Association Luxembourgeoise de Risk
Management

AML/CFT

Anti-money laundering (AML) and counter-terrorist
financing (CFT)

Lutte anti-blanchiment de capitaux et contre le
financement du terrorisme (LAB/CFT)

APM

Alternative performance measures

Indicateurs alternatifs de performance

ARIS

Absolute return innovative strategies

BCL

Luxembourg Central Bank

Banque centrale du Luxembourg

CaA

Luxembourg Insurance Supervisory Authority

Commissariat aux Assurances

CCLux

CCLux

Centrale de Communications Luxembourg S.A.

CCP

Central counterparty

Contrepartie centrale

CDO

Collateralized debt obligation

CDS

Credit default swap

CEBS297

Committee of European Banking Supervisors

CEIOPS298

Committee of European Insurance and
Occupational Pensions Supervisors
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Now EBA.

298

Now EIOPA.
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Abbreviation

Acronyms and abbreviations, full meanings and French translations
English Name
French Name

CES299

Committee of European Securities Regulators

Comité européen des régulateurs des marchés de
valeurs mobilières (CERVM)

CIS

Collective investment scheme

Organisme de placement collectif

CIT

Corporate income tax

Impôt sur les sociétés

CIU300

Collective Investment Undertaking

Organisme de placement collectif (OPC)

CJEU

Court of Justice of the European Union

Cour de justice de l'Union européenne

CNAV

Constant NAV

Valeur nette d’inventaire indicative

CRA

Credit rating agency

Agence de notation de crédit

CRD

Capital Requirements Directive

Directive sur les exigences de fonds propres

CRF

Financial intelligence unit (FIU)

Cellule de renseignement financier

CRR

Capital Requirements Regulation

Règlement sur les exigences de fonds propres

CRS

Common Reporting Standard

Norme Commune de Déclaration

CRS Law

Law of 18 December 2015 on the automatic
exchange of financial account information in tax
matters

Loi concernant l’échange automatique de
renseignements relatifs aux comptes financiers en
matière fiscale

CSD

Central securities depositary

Dépositaire central de titres

CSSF

Commission for the Supervision of the Financial
Sector

Commission de Surveillance du Secteur Financier

CVaR

Conditional Value-at-Risk

Valeur-sous-risque conditionnelle

DTT

Double taxation treaty

Convention contre la double imposition

EBA

European Banking Authority

Autorité bancaire européenne

ECB

European Central Bank

Banque centrale européenne

EEA

European Economic Area

Espace économique européen (EEE)

EFAMA

European Fund and Asset Management
Association

Association européenne des sociétés de gestion de
fonds et d’actifs

EFC

European Fund Classification

Classification européenne des fonds

EFCF

European Fund Categorization Forum

EGM

Extraordinary general meeting

Assemblée générale extraordinaire (AGE)

EIOPA

European Insurance and Occupational Pensions
Authority

Autorité européenne des assurances et des
pensions professionnelles

ELTIF

European Long-Term Investment Funds

Fonds européens d’investissement à long terme
(FEILT)

EMIR

European Market Infrastructure Regulation

EPM

Efficient Portfolio Management

Gestion de portefeuille efficace

ESG

Environmental, social and governance
(responsibilities)

(Responsabilités) environnementales, sociales et
de gouvernance

ESMA

European Securities and Markets Authority

Autorité européenne des marchés financiers

ETF

Exchange traded funds

Fonds négociés en bourse (FNB)

EU

European Union

Union européenne (UE)

EuSEF

European Social Entrepreneurship Funds

Fonds d'entrepreneuriat social européens

EuVECA

European Venture Capital Funds

Fonds de capital-risque européens

EVT

Extreme Value Theory

Théorie des valeurs extrêmes

FAQ

Frequently asked questions

Questions fréquemment posées

FATCA

Foreign Account Tax Compliance Act

FATF

Financial Action Task Force

Groupe d’Action financière (GAFI)

FCP

Common fund

Fonds commun de placement

FDAP

Fixed or determinable annual or periodical

FDI

Financial derivative instrument

FFI

Foreign Financial Institutions

FGDL

Deposit Guarantee Fund, Luxembourg

FSB

Financial Stability Board

FTT

Financial Transaction Tax

HNWI

High net worth individual

IFAC

International Federation of Accountants

Fédération internationale des comptables

IFRS

International Financial Reporting Standards

Normes internationales d’information financière

IGA

Inter-Governmental Agreement

299

Now ESMA.

300

See also UCI.
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Instrument financier dérivé
Fonds de Garantie des Dépôts, Luxembourg
Taxe sur les transactions financières

Abbreviation

Acronyms and abbreviations, full meanings and French translations
English Name
French Name

ILA

Luxembourg Institute of Directors

Institut luxembourgeois des administrateurs

ILNAS

Luxembourg Institute of Normalization,
Accreditation, Security and Quality of Products
and Services

Institut Luxembourgeois de la Normalisation,
de l’Accréditation, de la Sécurité et Qualité des
Produits et Services

IMD

Insurance Mediation Directive

Directive sur l'intermédiation en assurance

IML301

Luxembourg Monetary Institute

Institut monétaire luxembourgeois

IMMFA

Institutional Money Market Funds Association

Association des fonds monétaires institutionnels

iNAV

Indicative Net Asset Value

Valeur nette d’inventaire indicative

IORP

Institutions for Occupational Retirement Provision

Institutions de retraite professionnelle

IOSCO

International Organization of Securities
Commissions

Organisation internationale des commissions de
valeurs (OICV)

IRE

Luxembourg Institute of Auditors

Institut des réviseurs d’entreprises

IRS

Internal Revenue Service

ISA

International Standards on Auditing

ISAE 3402

International Standard on Assurance Engagements
(ISAE) 3402, Assurance Reports on Controls at a
Service Organization issued by the International
Auditing and Assurance Standards Board

ISIN

International Security Identification Number

Numéro international d'identification des valeurs
mobilières

KII

Key Investor Information

Informations clés pour l’investisseur (ICI)

KYC

Know Your Customer

Connaître son client

LPEA

Luxembourg Private Equity + Venture Capital
Association

LuxFLAG

Luxembourg Fund Labeling Agency

Association luxembourgeoise de labellisation des
fonds d’investissement

LuxGAAP

Luxembourg Generally Accepted Accounting
Principles

Principes comptables généralement reconnus
(PCGR) au Luxembourg

LuxSE

Luxembourg Stock Exchange

Bourse de Luxembourg

LVNAV

Low Volatility Net Asset Value

Fonds monétaire à valeur liquidative à faible
volatilité

MiFID

Markets in Financial Instruments Directive

Directive sur les Marchés d’instruments financiers

MiFIR

Markets in Financial Instruments Regulation

Règlement du Parlement européen et du Conseil
concernant les instruments financiers

MBS

Mortgage backed securities

MMF

Money Market Funds

Fonds monétaires

MMI

Money market instruments

Instruments du marché monétaire

MTF

Multilateral Trading Facility

Système de négociation multilatéral

NAV

Net asset value

Valeur nette d’inventaire (VNI)

NCA

National competent authority

Autorité nationale compétente

NCCT

Non-cooperative country or territory

Pays et territoires non coopératifs (PTNC)

NFFE

Non-financial foreign entity

NPPR

National Private Placement Regime

Régime national de placement privé

NWT

Net worth tax

Impôt sur la fortune

OECD

Organization for Economic Co-operation and
Development

Organisation de coopération et de développement
économiques (OCDE)

OEREF

Open-ended real estate funds

Fonds immobiliers de type ouvert

ORSA

Own Risk and Solvency Assessment

OTC

Over-the-counter

De gré à gré

OTF

Organized trading facility

Système organisé de négociation

PEP

Politically exposed person

Personne politiquement exposée

PFPV

Pension fund pooling vehicles

Véhicules Pension Pooling

PIE

Public Interest Entity

Entité d’Intérêt Public

PRIP

Packaged retail investment product

Produit d'investissement de détail packagé

PRIIPS

Packaged retail and insurance-based
investment products

Produits d’investissement packagés de détail
et fondés sur l’assurance

PSDC

Dematerialization and preservation service
provider

Prestataire de services de dématérialisation ou de
conservation

PSF

Financial sector professional

Professionnel du secteur financier

301

Normes internationales d’audit

The predecessor of the BCL and the CSSF.
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Abbreviation

Acronyms and abbreviations, full meanings and French translations
English Name
French Name

Q&A

Questions and Answers

Questions réponses

RAIF

Reserved Alternative Investment Fund

Fonds d’investissement alternatifs réservé

RAIF Law

Law of 23 July 2016 relating to reserved
alternative investment funds

Loi du 23 juillet 2016 concernant les fonds
d’investissement alternatifs réservés

RCS

Trade and Companies Register

Registre de commerce et des société

REIF

Real Estate Investment Fund

RESA

Receuil Eléctronique des Sociétés et Associations

RMP

Risk management process

Processus de gestion de risque

RTS

Regulatory technical standards

Normes techniques de réglementation

S.à r.l.

Private limited company

Société à responsabilité limitée

S.A.

Public limited company

Société anonyme

S.C.A

Partnership limited by shares

Société en commandite par actions

S.C.S.

Limited partnership

Société en commandite simple

S.C.Sp.

Special limited partnership

Société en commandite spéciale

S.E.

European company

Société européenne

SCI

Single Commodity Index

Indice sur Matière Première Individuelle

SFI

Structured Financial Instrument

Instrument financier structuré

SFP

Structured Financial Products

Produits structurés

SFT

Securities Financing Transaction

Opérations de financement sur titres

SICAF

Investment company with fixed capital

Société d’investissement à capital fixe

SICAR

Investment company in risk capital

Société d’investissement en capital à risque

SICAR Law

Law of 14 June 2004 relating to the investment
company in risk capital (SICAR)

Loi du 14 juin 2004 relative à la Société
d'investissement en capital à risque (SICAR)

SICAV

Investment company with variable capital

Société d’investissement à capital variable

SIF

Specialized Investment Fund

Fonds d’investissement spécialisé (FIS)

SIF Law

Law of 13 February 2007 on Specialized
Investment Funds, as amended

Loi du 13 février 2007 sur les Fonds
d’Investissement Spécialisés, telle que modifiée
(Loi FIS)

SLA

Service level agreement

Accord de niveau de service

SME

Small and medium-sized enterprises

Petites et moyennes entreprises (PME)

SOPARFI

Luxembourg financial holding company

Société de participations financières

SPV

Special Purpose Vehicle

Fonds commun de créances (FCC)

SRRI

Synthetic Risk and Reward Indicator

Indicateur de risque et de rémunération

STATEC

Central Service for Statistics and Economic Studies

Service central de la statistique et des études
économiques

T2S

Target2-Securities

TER

Total expense ratio

Total des frais sur encours

TID

Taxable income distributed

Bénéfices distribués imposables

TIS

Taxable income per share

Bénéfice par action imposable

TRS

Total Return Swap

UCI

Undertaking for Collective Investment

Organisme de placement collectif (OPC)

UCITS

Undertakings for Collective Investment in
Transferable Securities

Organismes de placement collectif en valeurs
mobilières (OPCVM)

US

United States of America

États-Unis d’Amérique

VaR

Value-at-Risk

Valeur-sous-risque

VNAV

Variable Net Asset Value

VAT

Value Added Tax

Taxe sur la valeur ajoutée (TVA)

WAL

Weighted average life

Durée de vie moyenne pondérée

WAM

Weighted average maturity

Maturité moyenne pondérée

WHT

Withholding tax

Retenue d’impôt à la source
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III.3. Other common UCI-related terms, and French translations
Other common UCI-related terms, and French translations
English Name

French Name

Administrator

Administration centrale

Approved statutory auditor303

Réviseur d’entreprises agréé

Compartment

Compartiment

Cooperative company

Société coopérative

Cooperative company organized as a public limited company

Société coopérative organisée sous la forme d’une société
anonyme

Depositary

Dépositaire

Distributor

Distributeur

Domiciliation agent

Agent domiciliataire

Management company

Société de gestion

Master-feeder

Maîtres-nourricier

Official Gazette

Mémorial

Paying agent

Agent payeur

Private portfolio manager

Gérant de fortunes

Promoter

Promoteur

Registrar

Agent teneur de registre

Repurchase agreement (Repo)
Repurchase transaction
Sale with right of repurchase transaction

Achat de titre à réméré
Opérations de mise en pension
Opération à réméré

Reverse repurchase agreement (Reverse repo)

Vente de titre à réméré

Securities lending

Prêt de titres

Securities borrowing

Emprunt de titres

Short selling

Vente à découvert

Subscription tax

Taxe d’abonnement

Transfer agent

Agent de transfert

Unlimited company

Société en nom collectif

303

In this Technical Guide, we use the term “independent auditor”.
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Appendix

IV.

EY investment
fund services

IV. 1. Introduction
Who we are
In Luxembourg, with over 1,250 professionals, we combine our European and global
capability with our local knowledge to deliver a full range of services to meet our
clients’ business needs.
Our global asset management network encompasses key financial centers in EMEIA
(Europe, Middle East, India and Africa), the Americas, Asia-Pacific, and Japan,
comprising 13,500 professionals, including over 1,000 partners.
Our combination of talent and resources gives us the ability to anticipate and adapt to
the rapid and accelerating changes of today’s global economy.

How we support our clients
Being the most globally connected of the Big Four organizations, operating in four
integrated regions − the Americas, EMEIA, Asia-Pacific, and Japan − enables our
Luxembourg asset management practice to work effectively on a cross-border basis:
• Moving swiftly to bring together the best teams to serve our clients, working
together on key issues, and leveraging our strengths, capabilities, and knowledge
irrespective of geographies
• Providing seamless, consistent, high-quality services to our financial services clients
across EMEIA and globally
• Responding quickly and effectively to market developments that impact our clients
• Providing our clients access to our perspective on current and emerging trends,
industry issues, and regulation
Our Luxembourg investment fund services include audit, financial accounting, tax, and
advisory services covering the complete lifecycle of an investment fund from concept,
through launch, to business as usual, and beyond.

IV. 2. Fund lifecycle services
EY offers a complete suite of services to:
•
•
•
•
•
•
•

Asset managers, sponsors, initiators, general partners, promoters
Management companies
Investment managers
Depositary banks and sub-custodians
Distributors
Administrators and transfer agents
Specialist providers, such as valuers, compliance, risk management, and fund
information service providers

Our services generally relate to:
• Advice on establishing investment fund structures, setting-up traditional and
alternative management companies and MiFID firms
• Marketing
• Listing
• Operations
• Risk management and reporting
• Information technology
• Ongoing regulatory support
• Migration
• Structuring and restructuring investment funds and corporate asset management
structures
• Liquidation
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We tailor our approach to the unique needs of each client of the investment fund industry, serving as
a business advisor to management while providing the objectivity demanded by regulators, boards,
counterparties, and investors.
Our multi-disciplinary approach encompassing regulatory, tax, reporting, and other operational aspects
allows us to provide a holistic answer to our clients’ needs.

IV. 2.1. Investment fund, traditional and alternative
management companies and MiFID firm set-up services
We adopt the following approach to support clients in setting up and launching an investment fund, or a
management entity (a regulated management company or AIFM, or an unregulated general partner (GP))
or MiFID firm:

Objective

Steps

Step 1
Feasibility study

Step 3
CSSF regulatory approval
process

Step 4
Incorporation & launch

• Providing guidance on

• Providing you with

• Ensuring professional

• Preparatory workshop

• Series of workshops

• Assistance with the filing • Coordination of the

and assisting you in the
determination of the
most appropriate regime,
legal form, and structure
from regulatory and tax
perspectives, corporate
governance model, and
other features of the
fund as well as of its
ManCo/AIFM/GP (if any)
and discussions

• Regulatory analysis on

the set-up and features
of the fund, ManCo/
AIFM/GP, and other
related entities

Actions

Step 2
Operational and
regulatory advice

• Preparation of a term-

sheet describing the
organizational and
governance structure
of the fund and, where
applicable, its ManCo/
AIFM/GP

operational, governance
and regulatory advice in
the process of setting up
the fund, ManCo, AIFM
or GP structure and
related documentation

during which detailed
operational workflows
covering the various
areas of your ManCo/
AIFM/GP will be
presented and discussed
in order to ensure the
right level of control and
governance

coordination with the
CSSF to obtain approval
for the fund (and its
ManCo/AIFM/GP if
applicable)

of the application file
with the CSSF

• Post-filing follow-up and
coordination with the
CSSF

• Filing of the prospectus

of the fund with the CSSF

• Ensuring a seamless and
timely incorporation and
launch process for the
fund and ManCo/AIFM/
GP (as applicable)

incorporation of the fund
and, where applicable, its
ManCo/ AIFM/GP before
public notary

• Co-ordination of the
signing of service
agreements

• Documentation of the
agreed processes,
controls and related
enablers

• Assistance in the

preparation/review of
the required manuals
of procedures and
processes

IV. 2.2. AIFMD implementation services
The Alternative Investment Fund Managers Directive (AIFMD) seeks to regulate managers of Alternative
Investment Funds (AIF) that are managed in the EU or distributed to EU investors.
The AIFMD subjects AIFM to compulsory regulation in the EU and significantly impacts the structures,
strategies, operations, and EU distribution/marketing methods.
Non-EU managers are also likely to be impacted if they wish to continue distributing AIF to EU investors.
For any manager with management and/or marketing activities in Europe, the implementation of the AIFM
Directive may provide new business opportunities.

Key questions
Based on our practical AIFMD advisory experience, through accompanying a number of EU and nonEU managers on their AIFMD journey, we have summarized below some key questions that need to be
addressed in relation to the AIFMD:
• Scope:
• How will your legacy structure of EU funds with EU investors be impacted by the AIFM Directive?
• Are you planning to raise money in Europe in the short term and to continue to do so going forward?
• Are European investors part of your target investors who may favor an “AIFM” brand?
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• AIFM structuring:
• If the management passport for distributing your new fund(s) to EU professional investors is valuable to you,
would it not make commercial sense to “opt in” for full compliance onwards?
• What would be the structuring options available to you, with a view to minimizing the impact at the level of
the legacy structure and relying on existing capabilities, whilst fully benefiting from the enhanced marketing
opportunities and strengthen operational efficiency?
• Operations and compliance:
• What would be the substance required at the level of the AIFM?
• What would be the key policies and processes required?
• How could the interplay between the SIF, SICAR, and 2010 Law Part II UCI regulation and the AIFM Directive be
efficiently articulated?
• What is the cost of compliance?
• How can I produce AIFMD related reports?
• Should I outsource some operational components?
• Information Technology:
• How should my IT architecture be set up?
• What would be the components to implement?
• What resources do I need to manage IT?
• Is software as a service an interesting option?
The AIFM Directive core questions do not exclusively focus on AIFs, but put a broader perspective on the implications
of the AIFM Directive on EU and non-EU investment managers active in Europe. We believe that the AIFM Directive
should not result in a pure compliance exercise for managers, but rather require some deep analysis of their business
model and future strategy towards EU investors.

Scope and deliverables
We propose a four step approach with the actions and deliverables as described hereafter:

Goal

Steps

Step 1
Data gathering
• Set up an accurate and

• Review and shortlist

• Gather a list of AIFs in

• Facilitate a half-day

documented inventory
of funds in scope/out
of scope

scope and out of scope
(including exempt or
grandfathered)

• Comment on the
Actions

Step 2
Structuring workshop

completeness and
technical assessments
made in this analysis

AIFM structuring
options considering
product strategy

Step 3
Authorization support
• Support the set-up
of the AIFM up to
authorization

• Draft the AIFMD
workshop during which
manual of procedures
available options to set- • Draft job descriptions
up and structure the
of key AIFM functions
AIFM will be presented,
discussed, challenged,
and screened in the
presence of a panel
of industry, tax, and
AIFMD experts

Step 4
AIFM implementation
• Assist in building

tools and enablers
for day-to-day use to
put in practice a new
operating model

• Work with clients to

establish an inventory
of tools and enablers
such as:

• Annual event-and
task calendar

• Due diligence

questionnaires

• Checklists
• Decision trees
• AIFM regulatory

reporting template /
mapping

• Risk management
matrix

Outcome

Enablers

matrix

• Fund data gathering

• Matrix to facilitate

• EY AIFM manual of

• EY AIFM

• Written report

• AIFM manual of

• Tools and enablers for

workshops and assess
solution according to
key criteria
summarizing the
outcome of the
strategic option
workshop

compliance framework

compliance

• AIFM senior

management job
descriptions

• AIFM business plan for
authorization
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implementation toolkit

practical day-to-day use
by staff and conducting
officers of an AIFM

IV. 2.3. Regulatory intelligence and fund registration services
We offer a set of solutions developed to help assist asset managers with their cross-border registration of their UCITS
and AIFs, covering all the key markets in Europe, Asia, Latin America, Africa and the Middle East.

IV. 2.3.1. Regulatory intelligence
Regulatory intelligence offers country-based regulatory intelligence describing, step by step, how to register your
funds and cope with local reporting and maintenance requirements.

Objective
A do-it-yourself practical guide to implement your distribution strategy and to register your UCITS and AIF for public
distribution, or distribute your AIF on a private placement basis.

Our regulatory intelligence services
• On-line access to EY’s constantly updated web-based regulatory intelligence matrix including for the target
distribution countries:
• Local initial and subsequent registration requirements and procedures
• Local maintenance requirements and procedures
• Local regulatory practice
• Local regulatory reporting requirements
• Local legal and marketing document requirements
• Local translation and publication requirements
• Regulatory alerts and newsletters to keep you abreast of regulatory changes

IV. 2.3.2. Regulatory reporting
EY’s cutting edge regulatory reporting service provides a full end-to-end service for regulatory reporting, including
necessary calculations such as PRIIP transaction costs.

Objective
To enable asset managers to create and send regulatory required information to their distributors, investors and
regulators.

Our Regulatory Reporting service
The managed service can be tailored to the asset manager’s individual needs and covers the end-to-end production of
EMT and EPT reports using EY’s regulatory reporting service platform:
•
•
•
•

•
•
•
•
•
•
•
•

Flexible interfaces and connections to third party administrators
Calculation engine including transaction costs
Sourcing of required market data
Flexible reporting engine for
• MiFID II data exchange to distributors
• European MiFID Template (EMT)
• Openfunds
• WM Daten
PRIIP KID
EPT and CEPT for PRIIPs data exchange to insurer
GroMiKV for German Basel Reporting
TPT for Solvency II
DCPT & FVPT for UK Pension Scheme
PKG for Austrian Pension Scheme
Open dissemination platform
No black box – client dashboard through EY’s managed service platform

IV. 2.3.3. Fund registration
Fund registration relies on a dedicated team whose specialist distribution skills and client-focused style can help
you perform and monitor the effective registration and maintenance of your UCITS and AIFs in European and nonEuropean jurisdictions.

Objective
An end-to-end solution to efficiently outsource the filing of regulatory applications to EU and non-EU regulators,
collect/disseminate fund documents, and manage/monitor the fund registration process.
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Our fund registration services
•
•
•
•
•

Online fund registration platform
For all countries not covered by the e-file platform, direct submission of application files to regulators
Centralized follow-up of cross border application files
Ad-hoc registration and distribution related services
Extended dash-boarding functionalities allowing you to monitor the registration status of your funds on an ongoing
basis

IV. 2.3.4. Marketing support
• Assistance with the preparation of commercial documentation
• Analysis and the determination of the fund target investors’ universe
• Customization of Fund’s features to investors’ needs

IV. 2.4. Listing services
• Feasibility analysis and determination of the listing process and requirements
• Support with the selection of a local listing agent, calculation agent, and any other service providers

IV. 2.5. Anti-Money Laundering and Counter Terrorist Financing
services
We help our clients:
• Enhance client AML and sanctions compliance framework;
• Avoid or mitigate the severe financial and commercial damage brought by non-compliance with regulations, or
association with money laundering.

AML/KYC/Tax services:
• Reviewing KYC files and assessing the compliance of client existing AML/KYC/Tax procedures with regards to
Luxembourg/European regulatory requirements
• AUP/ISAE 3000 & ISRS 4400 reports
• AML/KYC/Tax remediation and support in developing and implementing robust AML compliance standards in
financial institutions
• Remediate data quality to improve AML control process effectiveness
• AML gap analysis
• Training and awareness programs
• OFAC/Watchlist look-back (Transactions, Accounts,…)
• Robotics and automatic tools to be used for our remediation/ongoing due diligence projects

IV. 2.6. Forensic & Integrity Services
Fraud and other unethical behavior:
• Investigations
➢	
/ fact-finding missions.
• Assistance
➢	
in case of judicial and/or regulatory inquiries, including on-site controls.
• Litigation
➢	
support.

Economic Sanctions and Export Controls:
•
•
•
•

Assessment
➢	
and set-up of the Economic Sanctions compliance framework
Review
➢	
of specific operations or business relationships
Full-scale
➢	
look-back exercise in relation to communication to authorities
Creation
➢	
of specialized trainings.

Crisis Management Assistance:
• “Lessons
➢	
to be learned” assistance in objectively identifying the factors which contributed to the failure of capital
expenditures or other important projects undertaken by a company.
• Crisis
➢	
Management assistance – either in a preventive context or in case of actual incident.
• Business Integrity:
• Forensic
➢	
deep dive into client portfolios.
• Assessment
➢	
and/or development of whistle blowing processes and guidelines.
• Forensic
➢	
risk management assistance on third-parties and distribution networks.
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Transaction forensic:
• Pre-acquisition
➢	
due diligence focusing on corruption, money laundering, asset misappropriation, economic
sanctions, export control and conflict of interest exposure risks.
• Post-acquisition
➢	
investigations and disputes.

Corporate Compliance:
• Analysis
➢	
and assessment of existing company prevention infrastructure, activities and behaviors.
• Development
➢	
and/or assistance on improvement – locally and globally – of compliance and management systems,
guidelines, code of conduct and ethics framework.

Forensic Technology and Discovery Services:
• eDiscovery.
➢	
• Forensic
➢	
data analytics and data sciences.
• Cyber
➢	
breach response management and cybercrime investigation

IV. 2.7. Risk and quantitative services
• Risk system (identification, measurement, management, monitoring and disclosure) program designed for senior
management and control functions
• Valuation services including pricing model review and OTC derivative valuation
• Risk management process review for UCITS management companies, AIFM, and SIFs
• Quantitative services in relation to:
• Market risk (e.g., global risk exposure, portfolio hedging, leverage calculation)
• Credit risk (e.g., internal rating system, default transition matrices, concentration risk)
• Counterparty risk (e.g., exposures aggregation)
• Liquidity risk (e.g., cash-flow modeling, LVaR, swing pricing)
• Operational risk (e.g., risk and control self-assessments, SSAE/ISAE reports, key risk indicators, third party
delegation/oversight delegation model)
• Risk appetite and risk profiles definition
• Risk reporting template definition
• Synthetic risk and reward indicator (SRRI) model validation and calculation
• Model validation and review

IV. 2.8. Transaction Advisory Services
I. M&A and Transaction support
A. Support of the funds’ investment activities:
• Assistance with identifying potential acquisition targets and advice on target approach
• Determining appropriate deal structure, proposed offer for consideration payable, bid preparation and
submission
• Advice and assistance with negotiating the purchase price and other commercial terms of the share purchase
agreement, assistance with deal closing
• Buy - side financial and tax due diligence
• Review of completion accounts, SPA and other closing-related services

B. Support of the funds’ divestment activities
• Assistance with identifying potential acquirers, PMO of the disposal process
• Development of the information memorandums and other marketing materials
• Advice and assistance with the bidding process, negotiation of the sales price and other commercial terms of
the share purchase agreement, assistance with deal closing
• Vendor/sell-side financial due diligence, other types of sell-side reporting to facilitate divestment (white – paper
reports, databooks, seller information documents)

C. Investor services
• Assessment of the strategic fit, value and performance of the funds’ investments
• Review of the historical performance of the promoter/investment manager as part of the funds’ capital raising
(sell – side) or investment decision (buy-side) process
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II. Valuation & Business Modelling
Our service offering covers a comprehensive range of situations where valuations play a key role in your daily
business

A. Where we assist
1. Transactions
•
•
•
•
•
•

Mergers, acquisitions and divestments
Capital allocation decisions
Basis for price negotiations
Corporate restructuring
Intellectual property licensing
Fund raising

2. Financial reporting/compliance/good governance
•
•
•
•

Valuations in the context of the AIFMD
International Financial Reporting Standards
Allocation of purchase price to tangible and intangible assets
Impairment testing of goodwill and other assets

3. Others
•
•
•
•

Shareholder disputes
Intellectual property disputes
Litigation disputes
Project evaluation

• Rates of return and discount rates estimation

B. What we value?
•
•
•
•
•
•

Businesses and companies across a range of industries
Shares and other equity
Intangible assets and goodwill
Capital equipment
Real estate
Alternative assets

III. Legal entity rationalization & Voluntary liquidations
A. Providing services as Liquidator
• Liquidator mandate as per resolution of the Shareholders.
• Assets realization and identification, provisioning and settling of all liabilities with a view to to closing of the
liquidation process in a proactive and timely manner.

B. Providing services as administrative assistance to the Liquidator
• Support in coordinating the whole liquidation process, while the powers of signatures remain in the hands of
the Liquidator.

IV. 2.9. Internal audit
• Partial or full internal audit execution: preliminary business risk assessment, set-up of the tri-annual internal audit
plan, drafting of annual working programs, execution of tests and controls, preparation of internal audit reports
• Collaboration between your existing teams and our qualified consultants to provide expertise on regulatory matters
and leading practices. On behalf of your internal audit function, one-off projects on key issues you are facing in daily
business (e.g., cash flow management and breaches)

IV. 2.10. Operations
• Intelligent automation: improve operational efficiency through the deployment of the right mix of new technologies.
Our toolbox includes: decision analytics and machine learning, natural language processing, chatbots, Robotics
Process Automation, Optical Character Recognition, Interactive Voice Response
• Operating model design and review: design and review of operational strategy, target operating model design,
regulatory feasibility assessment of envisaged operating models, target operating model implementation
• Benchmarking of operational excellence and operational excellence improvement (identification and
implementation of process improvements)
• Service provider selection and assessment support: request-for-proposal management (set-up of short/long-list
of providers, request for proposal (RFP) questionnaire set-up, RFP distribution, and RFP answers collection and
analysis or second opinion on work performed) and service-level agreement (SLA) and key performance indicator
(KPI) set-up and review
• Process transformation or organization change: support in set-up of business process management, policies and
procedures
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• Business analyst work: analysis of new requirements, business and future functional specifications, and testing
thereof
• Pre and post-merger integration: operational due diligence (mapping of products, services, processes, systems
and risks), merger benefit analysis (analysis of related operational costs and potential savings in different set-ups/
situations)
• Program and project management: operate project management office (project lead, workstream lead, project
management office (PMO) support) during e.g., merger, carve-out, outsourcing, integration, business migration, IT
change projects or perform assessment, and monitoring of project services
• Supporting periodic reporting for UCIs, management companies, and AIFM to competent authorities
• Supporting distributor due diligence processes

IV. 2.11. Information technology and systems
• IT security services: improvement of the operational efficiency and effectiveness of the security efforts by obtaining
a clearer understanding of the current state of your information security framework
• IT risk and controls: assistance in the development and implementation of a comprehensive IT risk and control
framework, in terms of organization, processes, tools, dashboard, and reporting
• Data analysis and data management: assistance to improve the execution of your data management and
governance activities
• IT internal audit: a cost-effective alternative for the development and execution of an internal audit plan aimed at
addressing IT related business risks
• Assessment of IT effectiveness
• IT architecture: design of the target functional and technical IT architecture and identification of the required
components and providers. In case of outsourcing, support in the selection of outsourcing service providers for all
or part of the IT architecture
• IT transformation: support in benchmarking and selection of IT systems, system implementation and system release
update, software testing. Support in the selection of outsourcing of certain elements
• Program advisory services: project assessment, assurance and support services to IT change programs (closing the
gap between program failure and effective program management and controls)
• Robotics Process Automation: deployment of Software that emulates human agents doing manual tasks e.g. Blue
Prism

IV. 2.12. Third party reporting
• Assurance that your company is operating IT systems and processes as well as financial controls according to your
objectives and your third party contractual commitments and obligations. For example:
• SOC-1: assurance reports on controls at a service organization by utilizing defined standards such as ISAE 3402,
US Attestation Standard AT-C section 320, and CSAE 3416
• SOC-2 and SOC-3: internationally recognized attestation reports on the AICPA Trust criteria for availability,
security, confidentiality, privacy, and processing integrity
• ISO 27001/27002: certification provided based on the International Organization for Standardization over the
Information Security Management System (ISMS) standard
• Agreed upon procedures: report of findings based on specified controls

IV. 2.13. Accounting, compliance and financial advisory services
Our accounting , compliance and financial advisory services include:
•
•
•
•
•
•
•

Fund accounting
Assistance with NAV calculation
Preparation of consolidated financial statements
GAAP conversions
SPV accounting
Preparation of statutory financial statements
Preparation and filing of tax and VAT returns

•
•
•
•
•
•
•

Regulatory reporting (e.g., BCL, CSSF)
Investor reporting (e.g., INREV, EVCA)
Performance measures computations
Reporting process design
Accounting governance and compliance support
Accounting support on specific technical matters
Financial due diligence

IV. 2.14. Audit
We provide audit services that are based on an audit approach that includes a thorough examination of your
organization’s concerns and needs.

IV. 2.15. Ongoing tax services
The Luxembourg tax practice offers you:
• European fund tax reporting services
• VAT services
• Local and international tax compliance, reporting and advisory services
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IV. 2.15.1. European fund tax reporting services
Investment funds that are distributed to investors in various markets are subject to multi-jurisdictional tax reporting,
publication, and certification obligations.
It is therefore important to understand, coordinate, and monitor tax reporting functions in a number of different
jurisdictions. This could create a large burden in terms of providing information to different service providers and
coordinating the process internally. Increasingly, tax reporting services are being consolidated and outsourced to allow
asset managers to focus on core business activities.
Tax reporting for investors is currently required in Austria, Germany, Switzerland, the United Kingdom, and the US.
However, our model can be extended to accommodate other jurisdictions as needed (e.g., Belgium, Italy).
Our European Fund Tax Reporting team can provide tax reporting services in the various jurisdictions. Our service
offering provides:
• A customized approach considering the necessary flexibility of your operations to provide you with tailored services
• A proven operating model with a distinguished track record, supported by dedicated individuals and transparent
processes and controls, all of which are scalable to meet your needs
• Dedicated experienced local teams with strong working relationships with local tax authorities, industry bodies, and
legislators, while always operating as a single team through our EMEIA network
• A central point of contact to coordinate the offering and senior country contacts at your disposal
• A smooth transition from your current service provider due to our vast experience of transition arrangements in the
past
• The most experienced provider of coordinated European tax reporting services in the market
• A local point of contact – the country lead partner- to provide related tax advice for each jurisdiction

IV. 2.15.2. VAT services
We assist our clients with regard to:
• Review of the VAT status of the fund, including its VAT filing obligations and recovery rights
• Review of the agreements, invoices, and other relevant documents, including suggestions to ensure the application
of the VAT exemption and of the potential impacts of a transfer pricing review
• VAT registration and returns
In situations where intermediate holding/financing entities are set up, a similar analysis of the VAT status of these
entities should be performed to determine whether they have to register or not for VAT in Luxembourg. It would also
include a review of the allocation of costs and resources between the fund and these entities. We will be pleased to
assist in this regard.

IV. 2.15.3. Tax reclaim services
With respect to Aberdeen and Double Tax Treaty Withholding tax reclaim services, EY offers a phased approach to
prepare and file eligible tax reclaims in the countries for which refunds have been granted, with or without limitations.
We offer a ‘one-stop-shop’ model whereby you will have:
•
•
•
•
•
•

A CRM dedicated coordination point reporting to you and managing and monitoring actions
A dedicated email address for all EY communications with you and your team
A mixed team of experienced professionals in the tax reclaims process
In contact with all the service providers
Managing the document and data collection, data reconciliation and quality checks as well as file compilation
Team members focusing on quality assurance and issue resolution

We have a global network of experienced professionals dedicated to the asset management industry. Our ability to
work across global locations in a coordinated and consistent way has significantly contributed to us delivering wellcontrolled and timely service to clients.

IV. 2.15.4. Rapid Security Analyzer (RSA)
Simplifying dividends, interest and capital gains tax complexities globally through the use of an automated tool.

What is the Rapid Security Analyzer?
The Rapid Security Analyzer (RSA) automates the process of analyzing your portfolios for interest, dividends and
capital gains liabilities at the financial instrument level. The RSA’s reports reflect the tax rate and associated rules
(including netting rules), as well as the tax considerations noted with the status of each security.
Additional features include:
• An executive dashboard that provides a broad overview of the findings by country, region and RAG (red, amber or
green) status
• Side-by-side comparison of taxation of different fund types and tax rates by date
• RSA Lite, an online version of RSA that enables one-off lookups and comparisons of capital gains tax rules, rates
and statuses
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Benefits of RSA
•
•
•
•
•
•
•
•

Reduced time and cost of tax analysis
Risk mitigation
Improved accuracy and confidence
Improved control and governance
Enhanced ability to quickly make more informed decisions
Robust and far-reaching information
Jurisdictions of investments possible in 79 countries
Fund types: Bermuda Company, Bermuda LP, BVI Ltd., Canada MFT, Cayman Exempt Company, Cayman LP,
Cayman Ltd., Guernsey Corporation, Irish Corp, Jersey Corporation, Luxembourg SARL, Luxembourg SICAV/SICAF,
UK LP, US LP, US LLC, US RIC
• Instrument categories: publicly traded debt, private debt, sovereign debt, private equity, publicly traded equity,
depositary receipt, asset-backed security (real estate), asset-backed security (non-real estate), future, forward,
swap, repo

IV. 2.15.5. Global Investor Services (GIS)
What is the business issue?
As large investors seek to diversify and make increasing foreign investments, many hold investments in countries
where they have no physical presence. Many countries have been increasing tax compliance requirements for
non-resident investors. As a result, the tax compliance and reporting obligations for these investors have grown
significantly in volume and complexity.
While more developed countries (e.g., European countries) generally collect tax on non-resident investors through
withholding, the tax jurisdictions in some less developed and emerging countries often require local tax reporting.
These local country requirements may demand that investors file returns and require them to use a service provider
located in country or have a registered tax agent. Some common markets include: Bangladesh, India, Taiwan,
Pakistan, and Romania. In addition, the increased complexity of the global tax landscape requires investors to consider
the tax implications of the markets where they invest.
Many global investors are seeking assistance with these foreign jurisdictions to answer questions about these
requirements and meet all of their compliance and reporting needs. Their custodians are not positioned to answer all
of these questions and meet all of these needs on their behalf because they are not tax advisors.
Global investors must therefore identify and coordinate with numerous local tax service providers to meet their
compliance and reporting requirements.
The growing complexity of this responsibility is driving demand for a single globally coordinated service offering: EY
Global Investor Services.

How can EY Luxembourg help?
EY provides a globally centralized approach to the tax compliance services for direct investments into foreign markets
(as non- resident investors), where in-country services are required. Generally, these are capital gains filings related to
publicly traded equities and debt.
Our Global Investor Services professionals understand the role of the tax service provider in various non-US markets,
the interaction of the taxpayer with global and local custodians, and the compliance and reporting responsibilities that
our clients face.
We have a proven methodology for global service management to provide greater visibility and control to our clients,
and allow them to be more proactive in meeting and monitoring the growing tax requirements in the markets where
they invest and manage risk.
•
•
•
•

GIS service offering combines investor needs with EY resources
U
 tilizes a well-established and proven platform
L
 everages local country experience and resources
Our GIS professionals have developed a detailed understanding of the role of the tax service provider in various
non-US markets
• P
 rovides significant reduction in the administrative burden of working directly with various local teams; and
managing multiple contracting and billing procedures with providers in each market
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IV. 2.15.6. Base Erosion Profit Shifting (BEPS) and Anti-tax Avoidance Directive (ATAD)
In relation to BEPS and ATAD, EY offers:
• Review from a tax perspective of existing structure/operations with regard to corporate governance, compliance
with beneficial ownership concepts, relationships with third parties, Board composition/operation, and other
relevant factors
• Risk assessment and recommendation
• Operational reviews and assessment under the Principal Purpose Test
• Tax advice with regards to the impact of BEPS/ATAD on structures and any adjustments that could or should be
made
• Preparation of a defense will to reduce uncertainties regarding the Funds IRRIV.

2.15.7. Global Withholding Tax Reporter (GWTR)
We also offer access to EY’s Global Withholding Tax Reporter (GWTR), a subscription-based service that provides
detailed technical information regarding withholding taxes, treaties and procedures in relation to portfolio dividends,
portfolio interest, and capital gains in over 90 markets. The GWTR, which is tailored to the needs of global financial
institutions, contains valuable information such as statutory withholding rates, treaty withholding rates, and tax
relief procedures. The GWTR, a web-based tool, provides monthly updates that are based on quarterly reviews of
information. Important tax alerts are e-mailed to licensees between updates. Please visit our sample website, www.
globaltaxreporter.com, for more information regarding GWTR.

IV. 2.15.8. Financial Instruments Tax Monitoring Service (FITMS)
In addition, EY offers a Financial Instruments Tax Monitoring Service (FITMS). FITMS is a tax reference tool that helps
asset managers to identify, understand, and monitor the tax rules their funds are subject to in over 50 different
investment markets. FITMS covers investment level taxes including:
• Interest and dividend withholding taxes
• Non-resident capital gains taxes
• Taxation of derivative returns

IV. 2.15.9. Local and international tax compliance, reporting and advisory services
We provide, inter alia:
• International tax advisory services for foreign and domestic managers with offshore offices, including cross-border
transactions, withholding tax, and transfer pricing
• Tax advice for managing the timing and character of direct investment transactions
• Tax advice for tax-exempt investors
• Assistance with complex tax and compliance reporting requirements
• Assistance to manage your direct and indirect tax obligations and tax risks, navigating the complex tax rules across
jurisdictions
• Assistance to handle queries by tax authorities
• An assessment of your tax provisions and an analysis of your uncertain tax positions
• Advice on the tax implications of new financial products or transactions
• Assistance in applying for tax clearances, where applicable
• Structuring of new businesses and new funds from a tax perspective
• Reviews for enhancing tax-efficiency as an element of a successful trading strategy
• Tax advice for fund industry professionals

IV. 2.16. Automatic exchange of information: FATCA and CRS services
EY offers a global response to FATCA and CRS compliance. EY services include:
• Implementation of FATCA and CRS requirements:
• Provision of awareness and training sessions for FATCA and CRS
• Assistance in the classification of investment funds to comply with FATCA and CRS requirements
• Assistance in the classification of the entities of Private Equity and Real Estate groups
• Assistance with the registration on the IRS portal
• Assistance to complete the entity self-certification forms
• Assistance to identify gaps and amendment of procedures
• Assistance with investor due diligence:
• Assistance with the amendments of procedures for FATCA and CRS due diligence
• Assistance with the due diligence of pre-existing accounts
• Review of investor self-certification forms
• Assistance with ad hoc questions on account classification
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• Assistance with FATCA and CRS reporting:
• Assistance with the drafting of the reporting business requirements
• Definition of the reporting target operating model
• Assistance with the selection of a reporting solution
• Assistance with the execution of the reporting to the tax authorities. EY has the tools, servers and processes in
place to act as report depositor in Luxembourg as well as to other local tax authorities or the IRS
• FATCA and CRS compliance review:
• Assistance with a health check of FATCA and CRS compliance

IV. 2.17. Migration services
• Feasibility analysis of your migration project, including the determination of the most appropriate option offered to
migrate your fund or management company
• Presentation to and pre-approval of the proposed migration project by the home and host country supervisory
authorities and local service providers (as required)
• Support in the preparation and submission of an application file with the host country supervisory authority and
assistance throughout the regulatory approval process
• Support in the planning and execution of the fund/management company migration (project management support,
process alignment support, testing support)

IV. 2.18. Restructuring services
• Assistance with the merger, demerger and/or liquidation of funds, compartments or classes
• Assistance with the creation of new compartments or classes,
• Support in the change of custodian/central administration, including liaising with service providers and the
supervisory authority

IV. 2.19. General Data Protection services
The General Data Protection Regulation 2016/679 (GDPR) applies since 25 May 2018. The Luxembourg Law of
1 August 2018 enforcing the GDPR in Luxembourg entered into force on 20 August 2018.
The GDPR reinforces data protection rights of individuals, facilitates the free flow of personal data in the digital single
market and reduces administrative burden. The reform is a game changer for companies, introducing more stringent
compliance challenges.
After the initial gap analysis and implementation phases, organizations are now moving forward to the
operationalization and run phases. What they need to do namely entails:
• Staying up-to-date with regulations and establishing a single view on compliance and risk
• Supporting and keeping track of communication and interactions with stakeholders (e.g., investors, vendors,
supervisory authorities, etc.)
• Ensuring correct documentation is in place to comply with the accountability principle
• Making sure all staff is properly trained
• Ensuring policies and procedures are fully applied and respected
• Understanding and monitoring privacy risk
• Handling Data Subject Requests and ensuring sufficient follow-up and pro-activeness to be in control and to escalate
if necessary
• Identifying breaches and making the right decisions
• Considering the opportunity to be certified by an accredited audit firm

How can EY help
EY has a dedicated team of information privacy professionals who help organizations to better understand what risks
exist to data privacy and compliance with the GDPR and the regulations involved, while helping effectively manage the
use of personal information within their organization. We can help you deliver and run privacy improvement programs
leveraging our senior stakeholder management expertise, privacy framework, mature tools, methodologies and
flexible resourcing models through our Privacy Transformation Program.
Our comprehensive service offering covers the following domains:
•
•
•
•
•
•
•

Finalization of implementation (drafting of policies and procedures, system adaptations…)
Support to your Data Protection Officer on all their recurring activities (PIA execution, ROPA maintenance…)
Execution of GDPR remediation plans
Post implementation health checks
Training, e-learning deployment
Certification process
Provision of our services through dedicated IT tools such as our “DPO One” platform
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